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Introduction 

This reference manual was designed to accompany the Guide to Managing Your 
Public Transportation Grant.  It contains many of the federal regulatory documents 
that apply to projects funded by the Federal Transit Administration (FTA) and best 
practices for state funded projects.   

The reference manual is divided into the following chapters: 

• Chapter 1, OMB Circulars and Cost Principals 
• Chapter 2, The Common Rule - Uniform Administrative Requirements 
• Chapter 3, Disabled Persons Employment, the Americans with Disabilities Act 

and Public Accommodations 
• Chapter 4, Charter Service and School Bus Operations 
• Chapter 5, Fair Labor Standards Act and Contract Work Hours 
• Chapter 6, FTA Purchasing Guidelines 
• Chapter 7, Other State Laws  
• Chapter 8, 5333(b) Labor Protection 

If you need additional technical assistance, please contact one of the public 
transportation grant program staff members listed in the Guide to Managing Your 
Public Transportation Grant. 
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Chapter 1 
OMB Circulars and Contract Cost Principals  

The Office of Management and Budget (OMB) issues circulars that set the basic 
regulations for managing federally funded projects.  This chapter contains the 
following circulars: 
• 48 CFR part 31, Contract  
• A-87, Cost Principles for State, Local and Indian Tribal Governments 
• A-122, Cost Principles for Non-Profit Organizations 
• A-133, Audits of States, Local Governments, and Non-Profit Organizations 
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48 CFR -PART 31—Contract Cost Principles and Procedures 
[Code of Federal Regulations] 
[Title 48, Volume 1] 
[Revised as of October 1, 2002] 
From the U.S. Government 
Printing Office via GPO Access 
[CITE: 48CFR31.000] 
 
--Table of Contents 
  
Sec. 31.000  Scope of part. 
    This part contains cost 
principles and procedures for (a) 
the pricing of contracts, 
subcontracts, and modifications to 
contracts and subcontracts 
whenever cost analysis is 
performed (see 15.404-1(c)) and  
(b) the determination, negotiation, 
or allowance of costs when 
required by a contract clause. 
 
Sec. 31.001  Definitions. 
    As used in this part-- 
    Accrued benefit cost method 
means an actuarial cost method 
under which units of benefits are 
assigned to each cost accounting 
period and are valued as they 
accrue; i.e., based on the services 
performed by each employee in 
the period involved. The measure 
of normal cost under this method 
for each cost accounting period is 
the present value of the units of 
benefit deemed to be credited to 
employees for service in that 
period. The measure of the 
actuarial accrued liability at a 
plan's inception date is the present 
value of the units of benefit 
credited to employees for service 
prior to that date. (This method is 
also known as the unit credit cost 
method without salary 
projection.) 
    Accumulating costs means 
collecting cost data in an 
organized manner, such as 
through a system of accounts. 
    Actual cash value means the 
cost of replacing damaged 
property with other property of 

like kind and quality in the 
physical condition of the property 
immediately before the damage. 
    Actual costs means (except for 
subpart 31.6) amounts determined 
on the basis of costs incurred, as 
distinguished from forecasted 
costs. Actual costs include 
standard costs properly adjusted 
for applicable variances. 
    Actuarial accrued liability 
means pension cost attributable, 
under the actuarial cost method in 
use, to years prior to the current 
period considered by a particular 
actuarial valuation. As of such 
date, the actuarial accrued 
liability represents the excess of 
the present value of future 
benefits and administrative 
expenses over the present value of 
future normal costs for all plan 
participants and beneficiaries. The 
excess of the actuarial accrued 
liability over the actuarial value 
of the assets of a pension plan is 
the unfunded actuarial liability. 
The excess of the actuarial value 
of the assets of a pension plan 
over the actuarial accrued liability 
is an actuarial surplus and is 
treated as a negative unfunded 
actuarial liability. 
    Actuarial assumption means an 
estimate of future conditions 
affecting pension cost; e.g., 
mortality rate, employee turnover, 
compensation levels, earnings on 
pension plan assets, and changes 
in values of pension plan assets. 
    Actuarial cost method means a 
technique which uses actuarial 
assumptions to measure the 
present value of future pension 
benefits and pension plan 
administrative expenses, and that 
assigns the cost of such benefits 
and expenses to cost accounting 
periods. The actuarial cost 
method includes the asset 
valuation method used to 

determine the actuarial value of 
the assets of a pension plan. 
    Actuarial gain and loss means 
the effect on pension cost 
resulting from differences 
between actuarial assumptions 
and actual experience. 
    Actuarial valuation means the 
determination, as of a specified 
date, of the normal cost, actuarial 
accrued liability, actuarial value 
of the assets of a pension plan, 
and other relevant values for the 
pension plan. 
    Allocate means to assign an 
item of cost, or a group of items 
of cost, to one or more cost 
objectives. This term includes 
both direct assignment of cost and 
the reassignment of a share from 
an indirect cost pool. 
    Compensated personal absence 
means any absence from work for 
reasons such as illness, vacation, 
holidays, jury duty, military 
training, or personal activities for 
which an employer pays 
compensation directly to an 
employee in accordance with a 
plan or custom of the employer. 
    Cost input means the cost, 
except general and administrative 
(G&A) expenses, which for 
contract costing purposes is 
allocable to the production of 
goods and services during a cost 
accounting period. 
    Cost objective means (except 
for subpart 31.6) a function, 
organizational subdivision, 
contract, or other work unit for 
which cost data are desired and 
for which provision is made to 
accumulate and measure the cost 
of processes, products, jobs, 
capitalized projects, etc. 
    Cost of capital committed to 
facilities means an imputed cost 
determined by applying a cost of 
money rate to facilities capital. 
    Deferred compensation means 
an award made by an employer to 
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compensate an employee in a 
future cost accounting period or 
periods for services rendered in 
one or more cost accounting 
periods before the date of the 
receipt of compensation by the 
employee. This definition shall 
not include the amount of year 
end accruals for salaries, wages, 
or bonuses that are to be paid 
within a reasonable period of time 
after the end of a cost accounting 
period. 
    Defined-benefit pension plan 
means a pension plan in which the 
benefits to be paid, or the basis 
for determining such benefits, are 
established in advance and the 
contributions are intended to 
provide the stated benefits. 
    Defined-contribution pension 
plan means a pension plan in 
which the contributions to be 
made are established in advance 
and the benefits are determined 
thereby. 
    Directly associated cost means 
any cost which is generated solely 
as a result of the incurrence of 
another cost, and which would not 
have been incurred had the other 
cost not been incurred. 
    Estimating costs means the 
process of forecasting a future 
result in terms of cost, based upon 
information available at the time. 
    Expressly unallowable cost 
means a particular item or type of 
cost which, under the express 
provisions of an applicable law, 
regulation, or contract, is 
specifically named and stated to 
be unallowable. 
    Facilities capital means the net 
book value of tangible capital 
assets and of those intangible 
capital assets that are subject to 
amortization. 
    Final cost objective means 
(except for subparts 31.3 and 
31.6) a cost objective that has 
allocated to it both direct and 
indirect costs and, in the 
contractors accumulation system, 

is one of the final accumulation 
points. 
    Fiscal year means the 
accounting period for which 
annual financial statements are 
regularly prepared, generally a 
period of 12 months, 52 weeks, or 
53 weeks. 
    Funded pension cost means the 
portion of pension cost for a 
current or prior cost accounting 
period that has been paid to a 
funding agency. 
    Home office means an office 
responsible for directing or 
managing two or more, but not 
necessarily all, segments of an 
organization. It typically 
establishes policy for, and 
provides guidance to, the 
segments in their operations. It 
usually performs management, 
supervisory, or administrative 
functions, and may also perform 
service functions in support of the 
operations of the various 
segments. An organization which 
has intermediate levels, such as 
groups, may have several home 
offices which report to a common 
home office. An intermediate 
organization may be both a 
segment and a home office. 
    Immediate-gain actuarial cost 
method means any of the several 
actuarial cost methods under 
which actuarial gains and losses 
are included as part of the 
unfunded actuarial liability of the 
pension plan, rather than as part 
of the normal cost of the plan. 
    Independent research and 
development (IR&D) cost means 
the cost of effort which is neither 
sponsored by a grant, nor required 
in performing a contract,and 
which falls within any of the 
following four areas: (a) basic 
research, (b) applied research, (c) 
development, and (d) systems and 
other concept formulation studies. 
    Indirect cost pools means 
(except for subparts 31.3 and 
31.6) groupings of incurred costs 
identified with two or more cost 

objectives but not identified 
specifically with any final cost 
objective.    Insurance 
administration expenses means 
the contractor's costs of 
administering an insurance 
program; e.g., the costs of 
operating an insurance or risk-
management department, 
processing claims, actuarial fees, 
and service fees paid to insurance 
companies, trustees, or technical 
consultants. 
    Intangible capital asset means 
an asset that has no physical 
substance, has more than minimal 
value, and is expected to be held 
by an enterprise for continued use 
or possession beyond the current 
accounting period for the benefits 
it yields. 
    Job means a homogeneous 
cluster of work tasks, the 
completion of which serves an 
enduring purpose for the 
organization. Taken as a whole, 
the collection of tasks, duties, and 
responsibilities constitutes the 
assignment for one or more 
individuals whose work is of the 
same nature and is performed at 
the same skill/ responsibility 
level--as opposed to a position, 
which is a collection of tasks 
assigned to a specific individual. 
Within a job, there may be pay 
categories which are dependent 
on the degree of supervision 
required by the employee while 
performing assigned tasks which 
are performed by all persons with 
the same job. 
    Job class of employees means 
employees performing in 
positions within the same job. 
    Labor cost at standard means a 
preestablished measure of the 
labor element of cost, computed 
by multiplying labor-rate standard 
by labor-time standard. 
    Labor market means a place 
where individuals exchange their 
labor for compensation. Labor 
markets are identified and defined 
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by a combination of the following 
factors: 
    (1) Geography, 
    (2) Education and/or technical 
background required, 
    (3) Experience required by the 
job, 
    (4) Licensing or certification 
requirements, 
    (5) Occupational membership, 
and 
    (6) Industry. 
    Labor-rate standard means a 
preestablished measure, expressed 
in monetary terms, of the price of 
labor. 
    Labor-time standard means a 
preestablished measure, expressed 
in temporal terms, of the quantity 
of labor. 
    Material cost at standard 
means a preestablished measure 
of the material elements of cost, 
computed by multiplying 
material-price standard by 
material-quantity standard. 
    Material-price standard means 
a preestablished measure, 
expressed in monetary terms, of 
the price of material. 
    Material-quantity standard 
means a preestablished measure, 
expressed in physical terms, of 
the quantity of material. 
    Moving average cost means an 
inventory costing method under 
which an average unit cost is 
computed after each acquisition 
by adding the cost of the newly 
acquired units to the cost of the 
units of inventory on hand and 
dividing this figure by the new 
total number of units. 
    Nonqualified pension plan 
means any pension plan other 
than a qualified pension plan as 
defined in this part. 
    Normal cost means the annual 
cost attributable, under the 
actuarial cost method in use, to 
current and future years as of a 
particular valuation date 
excluding any payment in respect 
of an unfunded actuarial liability. 

    Original complement of low 
cost equipment means a group of 
items acquired for the initial 
outfitting of a tangible capital 
asset or an operational unit, or a 
new addition to either. The items 
in the group individually cost less 
than the minimum amount 
established by the contractor for 
capitalization for the classes of 
assets acquired but in the 
aggregate they represent a 
material investment. The group, 
as a complement, is expected to 
be held for continued service 
beyond the current period. Initial 
outfitting of the unit is completed 
when the unit is ready and 
available for normal operations. 
    Pay-as-you-go cost method 
means a method of recognizing 
pension cost only when benefits 
are paid to retired employees or 
their beneficiaries. 
    Pension plan means a deferred 
compensation plan established 
and maintained by one or more 
employers to provide 
systematically for the payment of 
benefits to plan participants after 
their retirements, provided that 
the benefits are paid for life or are 
payable for life at the option of 
the employees. Additional 
benefits such as permanent and 
total disability and death 
payments, and survivorship 
payments to beneficiaries of 
deceased employees, may be an 
integral part of a pension plan. 
    Pension plan participant means 
any employee or former employee 
of an employer or any member or 
former member of an employee 
organization, who is or may 
become eligible to receive a 
benefit from a pension plan which 
covers employees of such 
employer or members of such 
organization who have satisfied 
the plan's participation 
requirements, or whose 
beneficiaries are receiving or may 
be eligible to receive any such 
benefit. A participant whose 

employment status with the 
employer has not been terminated 
is an active participant of the 
employer's pension plan. 
    Profit center means (except for 
subparts 31.3 and 31.6) the 
smallest organizationally 
independent segment of a 
company charged by management 
with profit and loss 
responsibilities. 
    Projected benefit cost method 
means either-- 
    (1) Any of the several actuarial 
cost methods that distribute the 
estimated total cost of all of the 
employees' prospective benefits 
over a period of years, usually 
their working careers; or 
    (2) A modification of the 
accrued benefit cost method that 
considers projected compensation 
levels. 
    Proposal means any offer or 
other submission used as a basis 
for pricing a contract, contract 
modification, or termination 
settlement or for securing 
payments thereunder. 
    Qualified pension plan means a 
pension plan comprising a 
definite written program 
communicated to and for the 
exclusive benefit of employees 
that meets the criteria deemed 
essential by the Internal Revenue 
Service as set forth in the Internal 
Revenue Code for preferential tax 
treatment regarding contributions, 
investments, and distributions. 
Any other plan is a nonqualified 
pension plan. 
    Self-insurance charge means a 
cost which represents the 
projected average loss under a 
self-insurance plan. 
    Service life means the period of 
usefulness of a tangible capital 
asset (or group of assets) to its 
current owner. The period may be 
a tangible capital asset (or group 
of assets) is a current forecast of 
its service life and is the period 
over which depreciation cost is to 
be assigned. 
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    Spread-gain actuarial cost 
method means any of the several 
projected benefit actuarial cost 
methods under which actuarial 
gains and losses are included as 
part of the current and future 
normal costs of the pension plan. 
    Standard cost means any cost 
computed with the use of 
preestablished measures. 
    Tangible capital asset means 
an asset that has physical 
substance, more than minimal 
value, and is expected to be held 
by an enterprise for continued use 
or possession beyond the current 
accounting period for the services 
it yields. 
    Termination of employment 
gain or loss means an actuarial 
gain or loss resulting from the 
difference between the assumed 
and actual rates at which pension 
plan participants separate from 
employment for reasons other 
than retirement, disability, or 
death. 
    Variance means the difference 
between a preestablished measure 
and an actual measure. 
    Weighted average cost means 
an inventory costing method 
under which an average unit cost 
is computed periodically by 
dividing the sum of the cost of 
beginning inventory plus the cost 
of acquisitions by the total 
number of units included in these 
two categories. 
 
Sec. 31.002  Availability of 
accounting guide. 
    Contractors needing assistance 
in developing or improving their 
accounting systems and 
procedures may request a copy of 
the Defense Contract Audit 
Agency Pamphlet No. 7641.90, 
Information for Contractors. The 
pamphlet is available via the 
Internet at http://www.dcaa.mil. 
 
Subpart 31.1--Applicability 
  
Sec. 31.100  Scope of subpart. 

    This subpart describes the 
applicability of the cost principles 
and procedures in succeeding 
subparts of this part to various 
types of contracts and 
subcontracts. It also describes the 
need for advance agreements. 
 
Sec. 31.101  Objectives. 
    In recognition of differing 
organizational characteristics, the 
cost principles and procedures in 
the succeeding subparts are 
grouped basically by 
organizational type; e.g., 
commercial concerns and 
educational institutions. The 
overall objective is to provide 
that, to the extent practicable, all 
organizations of similar types 
doing similar work will follow the 
same cost principles and 
procedures. To achieve this 
uniformity, individual deviations 
concerning cost principles require 
advance approval of the agency 
head or designee. Class deviations 
for the civilian agencies require 
advance approval of the Civilian 
Agency Acquisition Council. 
Class deviations for the National 
Aeronautics and Space 
Administration require advance 
approval of the Assistant 
Administrator for Procurement. 
Class deviations for the 
Department of Defense require 
advance approval of the Director 
of Defense Procurement, Office 
of the Under Secretary of Defense 
for Acquisition, Technology, and 
Logistics. 
 
Sec. 31.102  Fixed-price 
contracts. 
    The applicable subparts of part 
31 shall be used in the pricing of 
fixed-price contracts, 
subcontracts, and modifications to 
contracts and subcontracts 
whenever (a) cost analysis is 
performed, or (b) a fixed-price 
contract clause requires the 
determination or negotiation of 
costs. However, application of 

cost principles to fixed-price 
contracts and subcontracts shall 
not be construed as a requirement 
to negotiate agreements on 
individual elements of cost in 
arriving at agreement on the total 
price. The final price accepted by 
the parties reflects agreement only 
on the total price. Further, 
notwithstanding the mandatory 
use of cost principles, the 
objective will continue to be to 
negotiate prices that are fair and 
reasonable, cost and other factors 
considered. 
 
Sec. 31.102  Fixed-price 
contracts. 
    The applicable subparts of part 
31 shall be used in the pricing of 
fixed-price contracts, 
subcontracts, and modifications to 
contracts and subcontracts 
whenever (a) cost analysis is 
performed, or (b) a fixed-price 
contract clause requires the 
determination or negotiation of 
costs. However, application of 
cost principles to fixed-price 
contracts and subcontracts shall 
not be construed as a requirement 
to negotiate agreements on 
individual elements of cost in 
arriving at agreement on the total 
price. The final price accepted by 
the parties reflects agreement only 
on the total price. Further, 
notwithstanding the mandatory 
use of cost principles, the 
objective will continue to be to 
negotiate prices that are fair and 
reasonable, cost and other factors 
considered. 
 
Sec. 31.103  Contracts with 
commercial organizations. 
    This category includes all 
contracts and contract 
modifications for supplies, 
services, or experimental, 
developmental, or research work 
negotiated with organizations 
other than educational institutions 
(see 31.104), construction and 
architect-engineer contracts (see 
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31.105), State and local 
governments (see 31.107) and 
nonprofit organizations (see 
31.108) on the basis of cost. 
    (a) The cost principles and 
procedures in subpart 31.2 and 
agency supplements shall be used 
in pricing negotiated supply, 
service, experimental, 
developmental, and research 
contracts and contract 
modifications with commercial 
organizations whenever cost 
analysis is performed as required 
by 15.404-1(c). 
    (b) In addition, the contracting 
officer shall incorporate the cost 
principles and procedures in 
subpart 31.2 and agency 
supplements by reference in 
contracts with commercial 
organizations as the basis for-- 
    (1) Determining reimbursable 
costs under (i) cost-
reimbursement contracts and cost-
reimbursement subcontracts under 
these contracts performed by 
commercial organizations and (ii) 
the cost-reimbursement portion of 
time-and-materials contracts 
except when material is priced on 
a basis other than at cost (see 
16.601(b)(3)); 
    (2) Negotiating indirect cost 
rates (see subpart 42.7); 
    (3) Proposing, negotiating, or 
determining costs under 
terminated contracts (see 49.103 
and 49.113); 
    (4) Price revision of fixed-price 
incentive contracts (see 16.204 
and 16.403); 
    (5) Price redetermination of 
price redetermination contracts 
(see 16.205 and 16.206); and 
    (6) Pricing changes and other 
contract modifications. 
 
Sec. 31.104  Contracts with 
educational institutions. 
    This category includes all 
contracts and contract 
modifications for research and 
development, training, and other 

work performed by educational 
institutions. 
    (a) The contracting officer shall 
incorporate the cost principles and 
procedures in subpart 31.3 by 
reference in cost-reimbursement 
contracts with educational 
institutions as the basis for-- 
    (1) Determining reimbursable 
costs under the contracts and cost-
reimbursement subcontracts 
thereunder performed by 
educational institutions; 
    (2) Negotiating indirect cost 
rates; and 
    (3) Settling costs of cost-
reimbursement terminated 
contracts (see subpart 49.3 and 
49.109-7). 
    (b) The cost principles in this 
subpart are to be used as a guide 
in evaluating costs in connection 
with negotiating fixed-price 
contracts and termination 
settlements. 
 
Sec. 31.105  Construction and 
architect-engineer contracts. 
    (a) This category includes all 
contracts and contract 
modifications negotiated on the 
basis of cost with organizations 
other than educational institutions 
(see 31.104), State and local 
governments (see 31.107), and 
nonprofit organizations except 
those exempted under OMB 
Circular A-122 (see 31-108) for 
construction management or 
construction, alteration or repair 
of buildings, bridges, roads, or 
other kinds of real property. It 
also includes architect-engineer 
contracts related to construction 
projects. It does not include 
contracts for vessels, aircraft, or 
other kinds of personal property. 
    (b) Except as otherwise 
provided in (d) below, the cost 
principles and procedures in 
subpart 31.2 shall be used in the 
pricing of contracts and contract 
modifications in this category if 
cost analysis is performed as 
required by 15.404-1(c). 

    (c) In addition, the contracting 
officer shall incorporate the cost 
principles and procedures in 
subpart 31.2 (as modified by (d) 
below) by reference in contracts 
in this category as the basis for-- 
    (1) Determining reimbursable 
costs under cost-reimbursement 
contracts, including cost-
reimbursement subcontracts 
thereunder; 
    (2) Negotiating indirect cost 
rates; 
    (3) Proposing, negotiating, or 
determining costs under 
terminated contracts; 
    (4) Price revision of fixed-price 
incentive contracts; and 
    (5) Pricing changes and other 
contract modifications. 
    (d) Except as otherwise 
provided in this paragraph (d), the 
allowability of costs for 
construction and architect-
engineer contracts shall be 
determined in accordance with 
subpart 31.2. 
    (1) Because of widely varying 
factors such as the nature, size, 
duration, and location of the 
construction project, advance 
agreements as set forth in 31.109, 
for such items as home office 
overhead, partners' compensation, 
employment of consultants, and 
equipment usage costs, are 
particularly important in 
construction and architect-
engineer contracts. When 
appropriate they serve to express 
the parties' understanding and 
avoid possible subsequent 
disputes or disallowances. 
    (2) Construction equipment, as 
used in this section, means 
equipment (including marine 
equipment) in sound workable 
condition, either owned or 
controlled by the contractor or the 
subcontractor at any tier, or 
obtained from a commercial 
rental source, and furnished for 
use under Government contracts. 
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    (i) Allowable ownership and 
operating costs shall be 
determined as follows: 
    (A) Actual cost data shall be 
used when such data can be 
determined for both ownership 
and operating costs for each piece 
of equipment, or groups of similar 
serial or series equipment, from 
the contractor's accounting 
records. When such costs cannot 
be so determined, the contracting 
agency may specify the use of a 
particular schedule of 
predetermined rates or any part 
thereof to determine ownership 
and operating costs of 
construction equipment (see 
subdivisions (d)(2)(i)(B) and (C) 
of this section). However, costs 
otherwise unallowable under this 
part shall not become allowable 
through the use of any schedule 
(see 31.109(c)). For example, 
schedules need to be adjusted for 
Government contract costing 
purposes if they are based on 
replacement cost, include 
unallowable interest costs, or use 
improper cost of money rates or 
computations. Contracting 
officers should review the 
computations and factors included 
within the specified schedule and 
ensure that unallowable or 
unacceptably computed factors 
are not allowed in cost 
submissions. 
    (B) Predetermined schedules of 
construction equipment use rates 
(e.g., the Construction Equipment 
Ownership and Operating 
Expense Schedule published by 
the U.S. Army Corps of 
Engineers, industry sponsored 
construction equipment cost 
guides, or commercially 
published schedules of 
construction equipment use cost) 
provide average ownership and 
operating rates for construction 
equipment. The allowance for 
ownership costs should include 
the cost of depreciation and may 
include facilities capital cost of 

money. The allowance for 
operating costs may include costs 
for such items as fuel, filters, oil, 
and grease; servicing, repairs, and 
maintenance; and tire wear and 
repair. Costs of labor, 
mobilization, demobilization, 
overhead, and profit are generally 
not reflected in schedules, and 
separate consideration may be 
necessary. 
    (C) When a schedule of 
predetermined use rates for 
construction equipment is used to 
determine direct costs, all costs of 
equipment that are included in the 
cost allowances provided by the 
schedule shall be identified and 
eliminated from the contractor's 
other direct and indirect costs 
charged to the contract. If the 
contractor's accounting system 
provides for site or home office 
overhead allocations, all costs 
which are included in the 
equipment allowances may need 
to be included in any cost input 
base before computing the 
contractor's overhead rate. In 
periods of suspension of work 
pursuant to a contract clause, the 
allowance for equipment 
ownership shall not exceed an 
amount for standby cost as 
determined by the schedule or 
contract provision. 
    (ii) Reasonable costs of renting 
construction equipment are 
allowable (but see paragraph (C) 
below). 
    (A) Costs, such as maintenance 
and minor or running repairs 
incident to operating such rented 
equipment, that are not included 
in the rental rate are allowable. 
    (B) Costs incident to major 
repair and overhaul of rental 
equipment are unallowable. 
    (C) The allowability of charges 
for construction equipment rented 
from any division, subsidiary, or 
organization under common 
control, will be determined in 
accordance with 31.205-36(b)(3). 

    (3) Costs incurred at the job 
site incident to performing the 
work, such as the cost of 
superintendence, timekeeping and 
clerical work, engineering, utility 
costs, supplies, material handling, 
restoration and cleanup, etc., are 
allowable as direct or indirect 
costs, provided the accounting 
practice used is in accordance 
with the contractor's established 
and consistently followed cost 
accounting practices for all work. 
    (4) Rental and any other costs, 
less any applicable credits 
incurred in acquiring the 
temporary use of land, structures, 
and facilities are allowable. Costs, 
less any applicable credits, 
incurred in constructing or 
fabricating structures and 
facilities of a temporary nature 
are allowable. 
 
Sec. 31.106  Facilities contracts. 
  
Sec. 31.106-1  Applicable cost 
principles. 
    The cost principles and 
procedures applicable to the 
evaluation and determination of 
costs under facilities contracts (as 
defined in 45.301), and 
subcontracts thereunder, will be 
governed by the type of entity to 
which a facilities contract is 
awarded. Except as otherwise 
provided in 31.106-2 below, 
subpart 31.2 applies to facilities 
contracts awarded to commercial 
organizations; subpart 31.3 
applies to facilities contracts 
awarded to educational 
institutions; and 31.105 applies to 
facilities contracts awarded to 
construction contractors. 
Whichever cost principles are 
appropriate will be used in the 
pricing of facilities contracts and 
contract modifications if cost 
analysis is performed as required 
by 15.404-1(c). In addition, the 
contracting officer shall 
incorporate the cost principles and 
procedures appropriate in the 
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circumstances (e.g., subpart 31.2; 
subpart 31.3; or 31.105) by 
reference in facilities contracts as 
the basis for-- 
    (a) Determining reimbursable 
costs under facilities contracts, 
including cost-reimbursement 
subcontracts thereunder; 
    (b) Negotiating indirect cost 
rates; and 
    (c) Determining costs of 
terminated contracts when the 
contractor elects to voucher out 
costs (see subpart 49.3), and for 
settlement by determination (see 
49.109-7). 
 
Sec. 31.106-2  Exceptions to 
general rules on allowability 
and allocability. 
    (a) A contractor's established 
accounting system and procedures 
are normally directed to the 
equitable allocation of costs to the 
types of products which the 
contractor produces or services 
rendered in the course of normal 
operating activities. The 
acquisition of, or work on, 
facilities for the Government 
normally does not involve the 
manufacturing processes, plant 
departmental operations, cost 
patterns of work, administrative 
and managerial control, or clerical 
effort usual to production of the 
contractor's normal products or 
services. 
    (b) Advance agreements (see 
31.109) should be made between 
the contractor and the contracting 
officer as to indirect cost items to 
be applied to the facilities 
acquisition. A contractor's normal 
accounting practice for allocating 
indirect costs to the acquisition of 
contractor facilities may range 
from charging all these costs to 
this acquisition to not charging 
any. When necessary to produce 
an equitable result, the 
contractor's usual method of 
allocating indirect cost shall be 
varied, and appropriate 
adjustment shall be made to the 

pools of indirect cost and the 
bases of their distribution. 
    (c) The purchase of completed 
facilities (or services in 
connection with the facilities) 
from outside sources does not 
involve the contractor's direct 
labor or indirect plant 
maintenance personnel. 
Accordingly, indirect 
manufacturing and plant overhead 
costs, which are primarily 
incurred or generated by reason of 
direct labor or maintenance labor 
operations, are not allocable to the 
acquisition of such facilities. 
    (d) Contracts providing for the 
installation of new facilities or the 
rehabilitation of existing facilities 
may involve the use of the 
contractor's plant maintenance 
labor, as distinguished from direct 
labor engaged in the production 
of the company's normal 
products. In such instances, only 
those types of indirect 
manufacturing and plant 
operating costs that are related to 
or incurred by reason of the 
expenditures of the classes of 
labor used for the performance of 
the facilities work may be 
allocated to the facilities contract. 
Thus, a facilities contract which 
involves the use of plant 
maintenance labor only would not 
be subject to an allocation of such 
cost items as direct productive 
labor supervision, depreciation, 
and maintenance expense 
applicable to productive 
machinery and equipment, or raw 
material and finished goods 
storage costs. 
    (e) Where a facilities contract 
calls for the construction, 
production, or rehabilitation of 
equipment or other items that are 
involved in the regular course of 
the contractor's business by the 
use of the contractor's direct labor 
and manufacturing processes, the 
indirect costs normally allocated 
to all that work may be allocated 
to the facilities contract. 

Sec. 31.106-3  Contractor's 
commercial items. 
    If facilities constituting the 
contractor's usual commercial 
items (or only minor 
modifications thereof) are 
acquired by the Government 
under the contract, the 
Government shall not pay any 
amount in excess of the 
contractor's most favored 
customer price or the price of 
other suppliers for like quantities 
of the same or substantially the 
same items, whichever is lower. 
 
Sec. 31.107  Contracts with 
State, local, and federally 
recognized Indian tribal 
governments. 
    (a) Subpart 31.6 provides 
principles and standards for 
determining costs applicable to 
contracts with State, local, and 
federally recognized Indian tribal 
governments. They provide the 
basis for a uniform approach to 
the problem of determining costs 
and to promote efficiency and 
better relationships between State, 
local, and federally recognized 
Indian tribal governments, and 
Federal Government entities. 
They apply to all programs that 
involve contracts with State, 
local, and federally recognized 
Indian tribal governments, except 
contracts with-- 
    (1) Publicly financed 
educational institutions subject to 
subpart 31.3; or  
    (2) Publicly owned hospitals 
and other providers of medical 
care subject to requirements 
promulgated by the sponsoring 
Government agencies. 
    (b) The Office of Management 
and Budget will approve any 
other exceptions in particular 
cases when adequate justification 
is presented. 
 
Sec. 31.108  Contracts with 
nonprofit organizations. 
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    Subpart 31.7 provides 
principles and standards for 
determining costs applicable to 
contracts with nonprofit 
organizations other than 
educational institutions, State and 
local governments, and those 
nonprofit organizations exempted 
under OMB Circular No. A-122. 
 
Sec. 31.110  Indirect cost rate 
certification and penalties on 
unallowable costs. 
    (a) Certain contracts require 
certification of the indirect cost 
rates proposed for final payment 
purposes. See 42.703-2 for 
administrative procedures 
regarding the certification 
provisions and the related contract 
clause prescription. 
    (b) If unallowable costs are 
included in final indirect cost 
settlement proposals, penalties 
may be assessed. See 42.709 for 
administrative procedures 
regarding the penalty assessment 
provisions and the related contract 
clause prescription. 
 
 
Subpart 31.2--Contracts With 
Commercial Organizations 
 
Sec. 31.201  General. 
  
Sec. 31.201-1  Composition of 
total cost. 
    (a) The total cost of a contract 
is the sum of the direct and 
indirect costs allocable to the 
contract, incurred or to be 
incurred, less any allocable 
credits, plus any allocable cost of 
money pursuant to 31.205-10. In 
ascertaining what constitutes a 
cost, any generally accepted 
method of determining or 
estimating costs that is equitable 
and is consistently applied may be 
used, including standard costs 
properly adjusted for applicable 
variances. See 31.201-2(b) and (c) 
for Cost Accounting Standards 
(CAS) requirements. 

    (b) While the total cost of a 
contract includes all costs 
properly allocable to the contract, 
the allowable costs to the 
Government are limited to those 
allocable costs which are 
allowable pursuant to part 31 and 
applicable agency supplements. 
 
Sec. 31.201-3  Determining 
reasonableness. 
    (a) A cost is reasonable if, in its 
nature and amount, it does not 
exceed that which would be 
incurred by a prudent person in 
the conduct of competitive 
business. Reasonableness of 
specific costs must be examined 
with particular care in connection 
with firms or their separate 
divisions that may not be subject 
to effective competitive restraints. 
No presumption of 
reasonableness shall be attached 
to the incurrence of costs by a 
contractor. If an initial review of 
the facts results in a challenge of 
a specific cost by the contracting 
officer or the contracting officer's 
representative, the burden of 
proof shall be upon the contractor 
to establish that such cost is 
reasonable. 
    (b) What is reasonable depends 
upon a variety of considerations 
and circumstances, including-- 
    (1) Whether it is the type of 
cost generally recognized as 
ordinary and necessary for the 
conduct of the contractor's 
business or the contract 
performance; 
    (2) Generally accepted sound 
business practices, arm's length 
bargaining, and Federal and State 
laws and regulations; 
    (3) The contractor's 
responsibilities to the 
Government, other customers, the 
owners of the business, 
employees, and the public at 
large; and 
    (4) Any significant deviations 
from the contractor's established 
practices. 

Sec. 31.201-4  Determining 
allocability. 
    A cost is allocable if it is 
assignable or chargeable to one or 
more cost objectives on the basis 
of relative benefits received or 
other equitable relationship. 
Subject to the foregoing, a cost is 
allocable to a Government 
contract if it-- 
    (a) Is incurred specifically for 
the contract; 
    (b) Benefits both the contract 
and other work, and can be 
distributed to them in reasonable 
proportion to the benefits 
received; or  
    (c) Is necessary to the overall 
operation of the business, 
although a direct relationship to 
any particular cost objective 
cannot be shown. 
 
Sec. 31.201-5  Credits. 
    The applicable portion of any 
income, rebate, allowance, or 
other credit relating to any 
allowable cost and received by or 
accruing to the contractor shall be 
credited to the Government either 
as a cost reduction or by cash 
refund. See 31.205-6(j)(4) for 
rules governing refund or credit to 
the Government associated with 
pension adjustments and asset 
reversions. 
 
Sec. 31.201-6  Accounting for 
unallowable costs. 
    (a) Costs that are expressly 
unallowable or mutually agreed to 
be unallowable, including 
mutually agreed to be 
unallowable directly associated 
costs, shall be identified and 
excluded from any billing, claim, 
or proposal applicable to a 
Government contract. A directly 
associated cost is any cost which 
is generated solely as a result of 
incurring another cost, and which 
would not have been incurred had 
the other cost not been incurred. 
When an unallowable cost is 
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incurred, its directly associated 
costs are also unallowable. 
    (b) Costs which specifically 
become designated as 
unallowable or as unallowable 
directly associated costs of 
unallowable costs as a result of a 
written decision furnished by a 
contracting officer shall be 
identified if included in or used in 
computing any billing, claim, or 
proposal applicable to a 
Government contract. This 
identification requirement applies 
also to any costs incurred for the 
same purpose under like 
circumstances as the costs 
specifically identified as 
unallowable under either this 
paragraph or paragraph (a) above. 
    (c) The practices for accounting 
for and presentation of 
unallowable costs will be those as 
described in 48 CFR 9904.405-
50, Accounting for Unallowable 
Costs. 
    (d) If a directly associated cost 
is included in a cost pool which is 
allocated over a base that includes 
the unallowable cost with which it 
is associated, the directly 
associated cost shall remain in the 
cost pool. Since the unallowable 
costs will attract their allocable 
share of costs from the cost pool, 
no further action is required to 
assure disallowance of the 
directly associated costs. In all 
other cases, the directly 
associated costs, if material in 
amount, must be purged from the 
cost pool as unallowable costs. 
    (e)(1) In determining the 
materiality of a directly associated 
cost, consideration should be 
given to the significance of (i) the 
actual dollar amount, (ii) the 
cumulative effect of all directly 
associated costs in a cost pool, or 
(iii) the ultimate effect on the cost 
of Government contracts. 
    (2) Salary expenses of 
employees who participate in 
activities that generate 
unallowable costs shall be treated 

as directly associated costs to the 
extent of the time spent on the 
proscribed activity, provided the 
costs are material in accordance 
with subparagraph (e)(1) above 
(except when such salary 
expenses are, themselves, 
unallowable). The time spent in 
proscribed activities should be 
compared to total time spent on 
company activities to determine if 
the costs are material. Time spent 
by employees outside the normal 
working hours should not be 
considered except when it is 
evident that an employee engages 
so frequently in company 
activities during periods outside 
normal working hours as to 
indicate that such activities are a 
part of the employee's regular 
duties. 
    (3) When a selected item of 
cost under 31.205 provides that 
directly associated costs be 
unallowable, it is intended that 
such directly associated costs be 
unallowable only if determined to 
be material in amount in 
accordance with the criteria 
provided in paragraphs (e)(1) and 
(e)(2) above, except in those 
situations where allowance of any 
of the directly associated costs 
involved would be considered to 
be contrary to public policy. 
 
Sec. 31.201-7  Construction and 
architect-engineer contracts. 
    Specific principles and 
procedures for evaluating and 
determining costs in connection 
with contracts and subcontracts 
for construction, and architect-
engineer contracts related to 
construction projects, are in 
31.105. The applicability of these 
principles and procedures is set 
forth in 31.000 and 31.100. 
 
Sec. 31.202  Direct costs. 
    (a) A direct cost is any cost that 
can be identified specifically with 
a particular final cost objective. 
No final cost objective shall have 

allocated to it as a direct cost any 
cost, if other costs incurred for the 
same purpose in like 
circumstances have been included 
in any indirect cost pool to be 
allocated to that or any other final 
cost objective. Costs identified 
specifically with the contract are 
direct costs of the contract and are 
to be charged directly to the 
contract. All costs specifically 
identified with other final cost 
objectives of the contractor are 
direct costs of those cost 
objectives and are not to be 
charged to the contract directly or 
indirectly. 
    (b) For reasons of practicality, 
any direct cost of minor dollar 
amount may be treated as an 
indirect cost if the accounting 
treatment-- 
    (1) Is consistently applied to all 
final cost objectives; and  
    (2) Produces substantially the 
same results as treating the cost as 
a direct cost. 
 
Sec. 31.203  Indirect costs. 
    (a) An indirect cost is any cost 
not directly identified with a 
single, final cost objective, but 
identified with two or more final 
cost objectives or an intermediate 
cost objective. It is not subject to 
treatment as a direct cost. After 
direct costs have been determined 
and charged directly to the 
contract or other work, indirect 
costs are those remaining to be 
allocated to the several cost 
objectives. An indirect cost shall 
not be allocated to a final cost 
objective if other costs incurred 
for the same purpose in like 
circumstances have been included 
as a direct cost of that or any 
other final cost objective. 
    (b) Indirect costs shall be 
accumulated by logical cost 
groupings with due consideration 
of the reasons for incurring such 
costs. Each grouping should be 
determined so as to permit 
distribution of the grouping on the 
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basis of the benefits accruing to 
the several cost objectives. 
Commonly, manufacturing 
overhead, selling expenses, and 
general and administrative (G&A) 
expenses are separately grouped. 
Similarly, the particular case may 
require subdivision of these 
groupings, e.g., building 
occupancy costs might be 
separable from those of personnel 
administration within the 
manufacturing overhead group. 
This necessitates selecting a 
distribution base common to all 
cost objectives to which the 
grouping is to be allocated. The 
base should be selected so as to 
permit allocation of the grouping 
on the basis of the benefits 
accruing to the several cost 
objectives. When substantially the 
same results can be achieved 
through less precise methods, the 
number and composition of cost 
groupings should be governed by 
practical considerations and 
should not unduly complicate the 
allocation. 
    (c) Once an appropriate base 
for distributing indirect costs has 
been accepted, it shall not be 
fragmented by removing 
individual elements. All items 
properly includable in an indirect 
cost base should bear a pro rata 
share of indirect costs irrespective 
of their acceptance as 
Government contract costs. For 
example, when a cost input base 
is used for the distribution of 
G&A costs, all items that would 
properly be part of the cost input 
base, whether allowable or 
unallowable, shall be included in 
the base and bear their pro rata 
share of G&A costs. 
    (d) The contractor's method of 
allocating indirect costs shall be 
in accordance with standards 
promulgated by the CAS Board, if 
applicable to the contract; 
otherwise, the method shall be in 
accordance with generally 
accepted accounting principles 

which are consistently applied. 
The method may require 
examination when-- 
    (1) Substantial differences 
occur between the cost patterns of 
work under the contract and the 
contractor's other work; 
    (2) Significant changes occur in 
the nature of the business, the 
extent of subcontracting, fixed-
asset improvement programs, 
inventories, the volume of sales 
and production, manufacturing 
processes, the contractor's 
products, or other relevant 
circumstances; or 
    (3) Indirect cost groupings 
developed for a contractor's 
primary location are applied to 
offsite locations. Separate cost 
groupings for costs allocable to 
offsite locations may be necessary 
to permit equitable distribution of 
costs on the basis of the benefits 
accruing to the several cost 
objectives. 
    (e) A base period for allocating 
indirect costs is the cost 
accounting period during which 
such costs are incurred and 
accumulated for distribution to 
work performed in that period. 
The criteria and guidance in 48 
CFR 9904.406 for selecting the 
cost accounting periods to be used 
in allocating indirect costs are 
incorporated herein for 
application to contracts subject to 
full CAS coverage. For contracts 
subject to modified CAS coverage 
and for non-CAS-covered 
contracts, the base period for 
allocating indirect costs will 
normally be the contractor's fiscal 
year. But a shorter period may be 
appropriate (1) for contracts in 
which performance involves only 
a minor portion of the fiscal year, 
or (2) when it is general practice 
in the industry to use a shorter 
period. When a contract is 
performed over an extended 
period, as many base periods shall 
be used as are required to 

represent the period of contract 
performance. 
    (f) Special care should be 
exercised in applying the 
principles of paragraphs (b), (c), 
and (d) above when Government-
owned contractor-operated 
(GOCO) plants are involved. The 
distribution of corporate, division, 
or branch office G&A expenses to 
such plants operating with little or 
no dependence on corporate 
administrative activities may 
require more precise cost 
groupings, detailed accounts 
screening, and carefully 
developed distribution bases. 
 
Sec. 31.204  Application of 
principles and procedures. 
    (a) Costs shall be allowed to 
the extent they are reasonable, 
allocable, and determined to be 
allowable under 31.201, 31.202, 
31.203, and 31.205. These criteria 
apply to all of the selected items 
that follow, even if particular 
guidance is provided for certain 
items for emphasis or clarity. 
    (b) Costs incurred as 
reimbursements or payments to a 
subcontractor under a cost-
reimbursement, fixed-price 
incentive, or price redeterminable 
type subcontract of any tier above 
the first firm-fixed-price 
subcontract or fixed-price 
subcontract with economic price 
adjustment provisions are 
allowable to the extent that 
allowance is consistent with the 
appropriate subpart of this part 31 
applicable to the subcontract 
involved. Costs incurred as 
payments under firm-fixed-price 
subcontracts or fixed-price 
subcontracts with economic price 
adjustment provisions or 
modifications thereto, when cost 
analysis was performed under 
15.404-1(c), shall be allowable 
only to the extent that the price 
was negotiated in accordance with 
31.102. 
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    (c) Section 31.205 does not 
cover every element of cost. 
Failure to include any item of cost 
does not imply that it is either 
allowable or unallowable. The 
determination of allowability 
shall be based on the principles 
and standards in this subpart and 
the treatment of similar or related 
selected items. When more than 
one subsection in 31.205 is 
relevant to a contractor cost, the 
cost shall be apportioned among 
the applicable subsections, and 
the determination of allowability 
of each portion shall be based on 
the guidance contained in the 
applicable subsection. When a 
cost, to which more than one 
subsection in 31.205 is relevant, 
cannot be apportioned, the 
determination of allowability 
shall be based on the guidance 
contained in the subsection that 
most specifically deals with, or 
best captures the essential nature 
of, the cost at issue. 
 
Sec. 31.205  Selected costs. 
 
Sec. 31.205-1  Public relations 
and advertising costs. 
    (a) Public relations means all 
functions and activities dedicated 
to-- 
    (1) Maintaining, protecting, 
and enhancing the image of a 
concern or its products; or 
    (2) Maintaining or promoting 
reciprocal understanding and 
favorable relations with the public 
at large, or any segment of the 
public. The term public relations 
includes activities associated with 
areas such as advertising, 
customer relations, etc. 
    (b) Advertising means the use 
of media to promote the sale of 
products or services and to 
accomplish the activities referred 
to in paragraph (d) of this 
subsection, regardless of the 
medium employed, when the 
advertiser has control over the 
form and content of what will 

appear, the media in which it will 
appear, and when it will appear. 
Advertising media include but are 
not limited to conventions, 
exhibits, free goods, samples, 
magazines, newspapers, trade 
papers, direct mail, dealer cards, 
window displays, outdoor 
advertising, radio, and television. 
    (c) Public relations and 
advertising costs include the costs 
of media time and space, 
purchased services performed by 
outside organizations, as well as 
the applicable portion of salaries, 
travel, and fringe benefits of 
employees engaged in the 
functions and activities identified 
in paragraphs (a) and (b) of this 
subsection. 
    (d) The only allowable 
advertising costs are those that 
are-- 
    (1) Specifically required by 
contract, or that arise from 
requirements of Government 
contracts, and that are exclusively 
for-- 
    (i) Acquiring scarce items for 
contract performance; or 
    (ii) Disposing of scrap or 
surplus materials acquired for 
contract performance; 
    (2) Costs of activities to 
promote sales of products 
normally sold to the U.S. 
Government, including trade 
shows, which contain a 
significant effort to promote 
exports from the United States. 
Such costs are allowable, 
notwithstanding paragraphs (f)(1), 
(f)(3), (f)(4)(ii), and (f)(5) of this 
subsection. However, such costs 
do not include the costs of 
memorabilia (e.g., models, gifts, 
and souvenirs), alcoholic 
beverages, entertainment, and 
physical facilities that are used 
primarily for entertainment rather 
than product promotion; or 
    (3) Allowable in accordance 
with 31.205-34. 
    (e) Allowable public relations 
costs include the following: 

    (1) Costs specifically required 
by contract. 
    (2) Costs of-- 
    (i) Responding to inquiries on 
company policies and activities; 
    (ii) Communicating with the 
public, press, stockholders, 
creditors, and customers; and  
    (iii) Conducting general liaison 
with news media and Government 
public relations officers, to the 
extent that such activities are 
limited to communication and 
liaison necessary to keep the 
public informed on matters of 
public concern such as notice of 
contract awards, plant closings or 
openings, employee layoffs or 
rehires, financial information, etc. 
    (3) Costs of participation in 
community service activities (e.g., 
blood bank drives, charity drives, 
savings bond drives, disaster 
assistance, etc.). 
    (4) Costs of plant tours and 
open houses (but see 
subparagraph (f)(5) of this 
subsection). 
    (5) Costs of keel laying, ship 
launching, commissioning, and 
roll-out ceremonies, to the extent 
specifically provided for by 
contract. 
    (f) Unallowable public 
relations and advertising costs 
include the following: 
    (1) All public relations and 
advertising costs, other than those 
specified in paragraphs (d) and (e) 
of this subsection, whose primary 
purpose is to promote the sale of 
products or services by 
stimulating interest in a product 
or product line (except for those 
costs made allowable under 
31.205-38(c)), or by 
disseminating messages calling 
favorable attention to the 
contractor for purposes of 
enhancing the company image to 
sell the company's products or 
services. 
    (2) All costs of trade shows and 
other special events which do not 
contain a significant effort to 
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promote the export sales of 
products normally sold to the U.S. 
Government. 
    (3) Costs of sponsoring 
meetings, conventions, symposia, 
seminars, and other special events 
when the principal purpose of the 
event is other than dissemination 
of technical information or 
stimulation of  
production. 
    (4) Costs of ceremonies such as 
(i) corporate celebrations and (ii) 
new product announcements. 
    (5) Costs of promotional 
material, motion pictures, 
videotapes, brochures, handouts, 
magazines, and other media that 
are designed to call favorable 
attention to the contractor and its 
activities. 
    (6) Costs of souvenirs, models, 
imprinted clothing, buttons, and 
other mementos provided to 
customers or the public. 
    (7) Costs of memberships in 
civic and community 
organizations. 
 
Sec. 31.205-3  Bad debts. 
    Bad debts, including actual or 
estimated losses arising from 
uncollectible accounts receivable 
due from customers and other 
claims, and any directly 
associated costs such as collection 
costs, and legal costs are 
unallowable. 
 
Sec. 31.205-4  Bonding costs. 
    (a) Bonding costs arise when 
the Government requires 
assurance against financial loss to 
itself or others by reason of the 
act or default of the contractor. 
They arise also in instances where 
the contractor requires similar 
assurance. Included are such 
bonds as bid, performance, 
payment, advance payment, 
infringement, and fidelity bonds. 
    (b) Costs of bonding required 
pursuant to the terms of the 
contract are allowable. 

    (c) Costs of bonding required 
by the contractor in the general 
conduct of its business are 
allowable to the extent that such 
bonding is in ccordance with 
sound business practice and the 
rates and premiums are 
reasonable under the 
circumstances. 
 
Sec. 31.205-6  Compensation for 
personal services. 
    (a) General. Compensation for 
personal services includes all 
remuneration paid currently or 
accrued, in whatever form and 
whether paid immediately or 
deferred, for services rendered by 
employees to the contractor 
during the period of contract 
performance (except as otherwise 
provided for in other paragraphs 
of this subsection). It includes, 
but is not limited to, salaries; 
wages; directors' and executive 
committee members' fees; 
bonuses (including stock 
bonuses); incentive awards; 
employee stock options, and stock 
appreciation rights; employee 
stock ownership plans; employee 
insurance; fringe benefits; 
contributions to pension, other 
postretirement benefits, annuity, 
and employee incentive 
compensation plans; and 
allowances for off-site pay, 
incentive pay, location 
allowances, hardship pay, 
severance pay, and cost of living 
differential. Compensation for 
personal services is allowable 
subject to the following general 
criteria and additional 
requirements contained in other 
parts of this cost principle: 
    (1) Compensation for personal 
services must be for work 
performed by the employee in the 
current year and must not 
represent a retroactive adjustment 
of prior years' salaries or wages 
(but see 31.205-6 (g), (h), (j), (k), 
(m), and (o) of this subsection). 

    (2) The compensation in total 
must be reasonable for the work 
performed; however, specific 
restrictions on individual 
compensation elements must be 
observed where they are 
prescribed. 
    (3) The compensation must be 
based upon and conform to the 
terms and conditions of the 
contractor's established 
compensation plan or practice 
followed so consistently as to 
imply, in effect, an agreement to 
make the payment. 
    (4) No presumption of 
allowability will exist where the 
contractor introduces major 
revisions of existing 
compensation plans or new plans 
and the contractor-- 
    (i) Has not notified the 
cognizant ACO of the changes 
either before their implementation 
or within a reasonable period after 
their implementation, and 
    (ii) Has not provided the 
Government, either before 
implementation or within a 
reasonable period after it, an 
opportunity to review the 
allowability of the changes. 
    (5) Costs that are unallowable 
under other paragraphs of this 
subpart 31.2 shall not be 
allowable under this subsection 
31.205-6 solely on the basis that 
they constitute compensation for 
personal services. 
    (b) Reasonableness. The 
compensation for personal 
services paid or accrued to each 
employee must be reasonable for 
the work performed. 
Compensation will be considered 
reasonable if each of the 
allowable elements making up the 
employee's compensation package 
is reasonable. This paragraph 
addresses the reasonableness of 
compensation, except when the 
compensation is set by provisions 
of a labor-management agreement 
under terms of the Federal Labor 
Relations Act or similar state 
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statutes. The tests for 
reasonableness of labor-
management agreements are set 
forth in paragraph (c) of this 
subsection. In addition to the 
provisions of 31.201-3, in testing 
the reasonableness of individual 
elements for particular employees 
or job classes of employees, 
consideration should be given to 
factors determined to be relevant 
by the contracting officer. 
    (1) Among others, factors 
which may be relevant include 
general conformity with the 
compensation practices of other 
firms of the same size, the 
compensation practices of other 
firms in the same industry, the 
compensation practices of firms 
in the same geographic area, the 
compensation practices of firms 
engaged in predominantly non-
Government work, and the cost of 
comparable services obtainable 
from outside sources. The 
appropriate factors for evaluating 
the reasonableness of 
compensation depend on the 
degree to which those factors are 
representative of the labor market 
for the job being evaluated. The 
relative significance of factors 
will vary according to 
circumstances. In administering 
this principle, it is recognized that 
not every compensation case need 
be subjected in detail to the tests 
described in this cost principle. 
The tests need be applied only 
when a general review reveals 
amounts or types of compensation 
that appear unreasonable or 
unjustified. Based on an initial 
review of the facts, contracting 
officers or their representatives 
may challenge the reasonableness 
of any individual element or the 
sum of the individual elements of 
compensation paid or accrued to 
particular employees or job 
classes of employees. In such 
cases, there is no presumption of 
reasonableness and, upon 
challenge, the contractor must 

demonstrate the reasonableness of 
the compensation item in 
question. In doing so, the 
contractor may introduce, and the 
contracting officer will consider, 
not only any circumstances 
surrounding the compensation 
item challenged, but also the 
magnitude of other compensation 
elements which may be lower 
than would be considered 
reasonable in themselves. 
However, the contractor's right to 
introduce offsetting compensation 
elements into consideration is 
subject to the following 
limitations: 
    (i) Offsets will be considered 
only between the allowable 
elements of an employee's (or a 
job class of employees') 
compensation package or between 
the compensation packages of 
employees in jobs within the 
same job grade or level. 
    (ii) Offsets will be considered 
only between the allowable 
portion of the following 
compensation elements of 
employees or job classes of 
employees: 
    (A) Wages and salaries. 
    (B) Incentive bonuses. 
    (C) Deferred compensation. 
    (D) Pension and savings plan 
benefits. 
    (E) Health insurance benefits. 
    (F) Life insurance benefits. 
    (G) Compensated personal 
absence benefits. However, any of 
the above elements or portions 
thereof, whose amount is not 
measurable, shall not be 
introduced or considered as an 
offset item. 
    (iii) In considering offsets, the 
magnitude of the compensation 
elements in question must be 
taken into account. In determining 
the magnitude of compensation 
elements, the timing of receipt by 
the employee must be considered. 
    (2) Compensation costs under 
certain conditions give rise to the 
need for special consideration. 

Among such conditions are the 
following: 
    (i) Compensation to (A) owners 
of closely held corporations, 
partners, sole proprietors, or 
members of their immediate 
families, or (B) persons who are 
contractually committed to 
acquire a substantial financial 
interest in the contractor's 
enterprise. Determination should 
be made that salaries are 
reasonable for the personal 
services rendered rather than 
being a distribution of profits. 
Compensation in lieu of salary for 
services rendered by partners and 
sole proprietors will be allowed to 
the extent that it is reasonable and 
does not constitute a distribution 
of profits. For closely held 
corporations, compensation costs 
covered by this subdivision shall 
not be recognized in amounts 
exceeding those costs that are 
deductible as compensation under 
the Internal Revenue Code and 
regulations under it. 
    (ii) Any change in a 
contractor's compensation policy 
that results in a substantial 
increase in the contractor's level 
of compensation, particularly 
when it was concurrent with an 
increase in the ratio of 
Government contracts to other 
business, or any change in the 
treatment of allowability of 
specific types of compensation 
due to changes in Government 
policy. Contracting officers or 
their representatives should 
normally challenge increased 
costs where major revisions of 
existng compensation plans or 
new plans are introduced by the 
contractor, and the contractor-- 
    (A) Has not notified the 
cognizant ACO of the changes 
either before their implementation 
or within a reasonable period after 
their implementation; and  
    (B) Has not provided the 
Government, either before 
implementation or within a 
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reasonable period after it, an 
opportunity to review the 
reasonableness of the changes. 
    (iii) The contractor's business is 
such that its compensation levels 
are not subject to the restraints 
that normally occur in the conduct 
of competitive business. 
    (iv) The contractor incurs costs 
for compensation in excess of the 
amounts which are deductible 
under the Internal Revenue Code 
and regulations issued under it. 
    (c) Labor-management 
agreements. If costs of 
compensation established under 
``arm's length'' negotiated labor-
management agreements are 
otherwise allowable, the costs are 
reasonable if, as applied to work 
in performing Government 
contracts, they are not determined 
to be unwarranted by the 
character and circumstances of 
the work or discriminatory against 
the Government. The application 
of the provisions of a labor-
management agreement designed 
to apply to a given set of 
circumstances and conditions of 
employment (e.g, work involving 
extremely hazardous activities or 
work not requiring recurrent use 
of overtime) is unwarranted when 
applied to a Government contract 
involving significantly different 
circumstances and conditions of 
employment (e.g., work involving 
less hazardous activities or work 
continually requiring use of 
overtime). It is discriminatory 
against the Government if it 
results in employee compensation 
(in whatever form or name) in 
excess of that being paid for 
similar non-Government work 
under comparable circumstances. 
Disallowance of costs will not be 
made under this paragraph (c) 
unless-- 
    (1) The contractor has been 
permitted an opportunity to justify 
the costs; and 
    (2) Due consideration has been 
given to whether unusual 

conditions pertain to Government 
contract work, imposing burdens, 
hardships, or hazards on the 
contractor's employees, for which 
compensation that might 
otherwise appear unreasonable is 
required to attract and hold 
necessary personnel. 
    (d) Form of payment. (1) 
Compensation for personal 
services includes compensation 
paid or to be paid in the future to 
employees in the form of cash, 
corporate securities, such as 
stocks, bonds, and other financial 
instruments (see paragraph (d)(2) 
of this subsection regarding 
valuation), or other assets, 
products, or services. 
    (2) When compensation is paid 
with securities of the contractor or 
of an affiliate, the following 
additional restrictions apply: 
    (i) Valuation placed on the 
securities shall be the fair market 
value on the measurement date 
(i.e., the first date the number of 
shares awarded is known) 
determined upon the most 
objective basis available. 
    (ii) Accruals for the cost of 
securities before issuing the 
securities to the employees shall 
be subject to adjustment 
according to the possibilities that 
the employees will not receive the 
securities and that their interest in 
the accruals will be forfeited. 
    (e) Domestic and foreign 
differential pay. (1) When 
personal services are performed in 
a foreign country, compensation 
may also include a differential 
that may properly consider all 
expenses associated with foreign 
employment such as housing, cost 
of living adjustments, 
transportation, bonuses, additional 
Federal, State, local or foreign 
income taxes resulting from 
foreign assignment, and other 
related expenses. 
    (2) Differential allowances for 
additional Federal, State, or local 
income taxes resulting from 

domestic assignments are 
unallowable. (However, payments 
for increased employee income or 
Federal Insurance Contributions 
Act taxes incident to allowable 
reimbursed relocation costs are 
allowable under 31.205-
35(a)(10).) 
    (f) Bonuses and incentive 
compensation. (1) Incentive 
compensation for management 
employees, cash bonuses, 
suggestion awards, safety awards, 
and incentive compensation based 
on production, cost reduction, or 
efficient performance are 
allowable provided the awards are 
paid or accrued under an 
agreement entered into in good 
faith between the contractor and 
the employees before the services 
are rendered or pursuant to an 
established plan or policy 
followed by the contractor so 
consistently as to imply, in effect, 
an agreement to make such 
payment and the basis for the 
award is supported. 
    (2) When the bonus and 
incentive compensation payments 
are deferred, the costs are subject 
to the requirements of paragraph 
(f)(1) above and of paragraph (k) 
below. 
    (g) Severance pay. (1) 
Severance pay, also commonly 
referred to as dismissal wages, is 
a payment in addition to regular 
salaries and wages by contractors 
to workers whose employment is 
being involuntarily terminated. 
Payments for early retirement 
incentive plans are covered in 
paragraph (j)(7) below. 
    (2) Severance pay to be 
allowable must meet the general 
allowability criteria in subdivision 
(g)(2)(i) below, and, depending 
upon whether the severance is 
normal or abnormal, criteria in 
subdivision (g)(2)(ii) for normal 
severance pay or subdivision 
(g)(2)(iii) for abnormal severance 
pay also apply. In addition, 
paragraph (g)(3) of this 
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subsection applies if the 
severance cost is for foreign 
nationals employed outside the 
United States. 
    (i) Severance pay is allowable 
only to the extent that, in each 
case, it is required by (A) law; (B) 
employer-employee agreement; 
(C) established policy that 
constitutes, in effect, an implied 
agreement on the contractor's 
part; or (D) circumstances of the 
particular employment. Payments 
made in the event of employment 
with a replacement contractor 
where continuity of employment 
with credit for prior length of 
service is preserved under 
substantially equal conditions of 
employment, or continued 
employment by the contractor at 
another facility, subsidiary, 
affiliate, or parent company of the 
contractor are not severance pay 
and are unallowable. 
    (ii) Actual normal turnover 
severance payments shall be 
allocated to all work performed in 
the contractor's plant, or where 
the contractor provides for accrual 
of pay for normal severances, that 
method will be acceptable if the 
amount of the accrual is 
reasonable in light of payments 
actually made for normal 
severances over a representative 
past period and if amounts 
accrued are allocated to all work 
performed in the contractor's 
plant. 
    (iii) Abnormal or mass 
severance pay is of such a 
conjectural nature that 
measurement of costs by means 
of an accrual will not achieve 
equity to both parties. Thus, 
accruals for this purpose are not 
allowable. However, the 
Government recognizes its 
obligation to participate, to the 
extent of its fair share, in any 
specific payment. Thus, 
allowability will be considered on 
a case-by-case basis. 

    (3) Notwithstanding the 
reference to geographical area in 
31.205-6(b)(1), under 10 U.S.C. 
2324(e)(1)(M) and 41 U.S.C. 
256(e)(1)(M), the costs of 
severance payments to foreign 
nationals employed under a 
service contract performed 
outside the United States are 
unallowable to the extent that 
such payments exceed amounts 
typically paid to employees 
providing similar services in the 
same industry in the United 
States. Further, under 10 U.S.C. 
2324(e)(1)(N) and 41 U.S.C. 
256(e)(1)(N), all such costs of 
severance payments which are 
otherwise allowable are 
unallowable if the termination of 
employment of the foreign 
national is the result of the closing 
of, or the curtailment of activities 
at, a United States facility in that 
country at the request of the 
government of that country; this 
does not apply if the closing of a 
facility or curtailment of activities 
is made pursuant to a status-of-
forces or other country-to-country 
agreement entered into with the 
government of that country before 
November 29, 1989. 10 U.S.C. 
2324(e)(3) and 41 U.S.C. 
256(e)(2) permit the head of the 
agency, or designee, to waive 
these cost allowability limitations 
under certain circumstances (see 
37.113 and the solicitation 
provision at 52.237-8). 
    (h) Backpay. (1) Backpay 
resulting from violations of 
Federal labor laws or the Civil 
Rights Act of 1964. Backpay may 
result from a negotiated 
settlement, order, or court decree 
that resolves a violation of 
Federal labor laws or the Civil 
Rights Act of 1964. Such backpay 
falls into two categories: one 
requiring the contractor to pay 
employees additional 
compensation for work performed 
for which they were underpaid, 
and the other resulting from other 

violations, such as when the 
employee was improperly 
discharged, discriminated against, 
or other circumstances for which 
the backpay was not additional 
compensation for work 
performed. Backpay resulting 
from underpaid work is 
compensation for the work 
performed and is allowable. All 
other backpay resulting from 
violation of Federal labor laws or 
the Civil Rights Act of 1964 is 
unallowable. 
    (2) Other backpay. Backpay 
may also result from payments to 
union employees (union and non-
union) for the difference in their 
past and current wage rates for 
working without a contract or 
labor agreement during labor 
management negotiations. Such 
backpay is allowable. Backpay to 
nonunion employees based upon 
results of union agreement 
negotiations is allowable only if 
(i) a formal agreement or 
understanding exists between 
management and the employees 
concerning these payments, or (ii) 
an established policy or practice 
exists and is followed by the 
contractor so consistently as to 
imply, in effect, an agreement to 
make such payment. 
    (i) Compensation based on 
changes in the prices of corporate 
securities or corporate security 
ownership, such as stock options, 
stock appreciation rights, 
phantom stock plans, and junior 
stock conversions. 
    (1) Any compensation which is 
calculated, or valued, based on 
changes in the price of corporate 
securities is unallowable. 
    (2) Any compensation 
represented by dividend payments 
or which is calculated based on 
dividend payments is 
unallowable. 
    (3) If a contractor pays an 
employee in lieu of the employee 
receiving or exercising a right, 
option, or benefit which would 
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have been unallowable under this 
paragraph (i), such payments are 
also unallowable. 
    (j) Pension costs. (1) A pension 
plan, as defined in 31.001, is a 
deferred compensation plan. 
Additional benefits such as 
permanent and total disability and 
death payments and survivorship 
payments to beneficiaries of 
deceased employees may be 
treated as pension costs, provided 
the benefits are an integral part of 
the pension plan and meet all the 
criteria pertaining to pension 
costs. 
    (2) Pension plans are normally 
segregated into two types of 
plans: defined-benefit or defined-
contribution pension plans. The 
cost of all defined-benefit pension 
plans shall be measured, 
allocated, and accounted for in 
compliance with the provisions of 
48 CFR 9904.412, Cost 
accounting standard for 
composition and measurement of 
pension cost, and 48 CFR 
9904.413, Adjustment and 
allocation of pension cost. The 
costs of all defined-contribution 
pension plans shall be measured, 
allocated, and accounted for in 
accordance with the provisions of 
48 CFR 9904.412 and 48 CFR 
9904.413. Pension costs are 
allowable subject to the 
referenced standards and the cost 
limitations and exclusions set 
forth in paragraphs (j)(2)(i) and 
(j)(3) through (8) of this 
subsection. 
    (i) Except for nonqualified 
pension plans using the pay-as-
you-go cost method, to be 
allowable in the current year, 
pension costs must be funded by 
the time set for filing of the 
Federal income tax return or any 
extension thereof. Pension costs 
assigned to the current year, but 
not funded by the tax return time, 
shall not be allowable in any 
subsequent year. For nonqualified 
pension plans using the pay-as-

you-go cost method, to be 
allowable in the current year, 
pension costs must be allocable in 
accordance with 48 CFR 
9904.412-50(d)(3). 
    (ii) Pension payments must be 
reasonable in amount and must be 
paid pursuant to--an agreement 
entered into in good faith between 
the contractor and employees 
before the work or services are 
performed; and the terms and 
conditions of the established plan. 
The cost of changes in pension 
plans that are discriminatory to 
the Government or are not 
intended to be applied 
consistently for all employees 
under similar circumstances in the 
future are not allowable. 
    (iii) Except as provided for 
early retirement benefits in 
paragraph (j)(7) of this 
subsection, one-time-only pension 
supplements not available to all 
participants of the basic plan are 
not allowable as pension costs 
unless the supplemental benefits 
represent a separate pension plan 
and the benefits are payable for 
life at the option of the employee. 
    (iv) Increases in payments to 
previously retired plan 
participants covering cost-of-
living adjustments are allowable 
if paid in accordance with a 
policy or practice consistently 
followed. 
    (3) Defined-benefit pension 
plans. This paragraph covers 
pension plans in which the 
benefits to be paid or the basis for 
determining such benefits are 
established in advance and the 
contributions are intended to 
provide the stated benefits. The 
cost limitations and exclusions 
pertaining to defined-benefit 
plans are as follows: 
    (i)(A) Except for nonqualified 
pension plans, pension costs (see 
48 CFR 9904.412-40(a)(1)) 
assigned to the current accounting 
period, but not funded during it, 
shall not be allowable in 

subsequent years (except that a 
payment made to a fund by the 
time set for filing the Federal 
income tax return or any 
extension thereof is considered to 
have been made during such 
taxable year). However, any 
portion of pension cost computed 
for a cost accounting period, that 
exceeds the amount required to be 
funded pursuant to a waiver 
granted under the provisions of 
the Employee's Retirement 
Income Security Act of 1974 
(ERISA), will be allowable in 
those future accounting periods in 
which the funding of such excess 
amounts occurs (see 48 CFR 
9904.412-50(c)(5)). 
    (B) For nonqualified pension 
plans, except those using the pay-
as-you-go cost method, allowable 
costs are limited to the amount 
allocable in accordance with 48 
CFR 9904.412-50(d)(2). 
    (C) For nonqualified pension 
plans using the pay-as-you-go 
cost method, allowable costs are 
limited to the amounts allocable 
in accordance with 48 CFR 
9904.412-50(d)(3). 
    (ii) Any amount funded in 
excess of the pension cost 
assigned to a cost accounting 
period is not allowable and shall 
be accounted for as set forth at 48 
CFR 9904.412-50(a)(4), and shall 
be allowable in the future period 
to which it is assigned, to the 
extent it is allocable, reasonable, 
and not otherwise unallowable. 
    (iii) Increased pension costs 
caused by delay in funding 
beyond 30 days after each quarter 
of the year to which they are 
assignable are unallowable. If a 
composite rate is used for 
allocating pension costs between 
the segments of a company and if, 
because of differences in the 
timing of the funding by the 
segments, an inequity exists, 
allowable pension costs for each 
segment will be limited to that 
particular segment's calculation of 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 1 21 

pension costs as provided for in 
48 CFR 9904.413-50(c). 
Determinations of unallowable 
costs shall be made in accordance 
with the actuarial cost method 
used in calculating pension costs. 
    (iv) Allowability of the cost of 
indemnifying the Pension Benefit 
Guaranty Corporation (PBGC) 
under ERISA Section 4062 or 
4064 arising from terminating an 
employee deferred compensation 
plan will be considered on a case-
by-case basis, provided that if 
insurance was required by the 
PBGC under ERISA Section 
4023, it was so obtained and the 
indemnification payment is not 
recoverable under the insurance. 
Consideration under the foregoing 
circumstances will be primarily 
for the purpose of appraising the 
extent to which the 
indemnification payment is 
allocable to Government work. If 
a beneficial or other equitable 
relationship exists, the 
Government will participate, 
despite the requirements of 
31.205-19(a)(3) and (b), in the 
indemnification payment to the 
extent of its fair share. 
    (v) Increased pension costs 
resulting from the withdrawal of 
assets from a pension fund and 
transfer to another employee 
benefit plan fund, or transfer of 
assets to another account within 
the same fund, are unallowable 
except to the extent authorized by 
an advance agreement. If the 
withdrawal of assets from a 
pension fund is a plan termination 
under ERISA, the provisions of 
paragraph (j)(4) of this subsection 
apply. The advance agreement 
shall-- 
    (A) State the amount of the 
Government's equitable share in 
the gross amount withdrawn or 
transferred; and 
    (B) Provide that the 
Government receive a credit equal 
to the amount of the 

Government's equitable share of 
the gross withdrawal or transfer. 
    (4) Pension adjustments and 
asset reversions. (i) For segment 
closings, pension plan 
terminations, or curtailment of 
benefits, the adjustment amount 
shall be the amount measured, 
assigned, and allocated in 
accordance with 48 CFR 
9904.413-50(c)(12) for contracts 
and subcontracts that are subject 
to Cost Accounting Standards 
(CAS) Board rules and 
regulations (48 CFR Chapter 99). 
For contracts and subcontracts 
that are not subject to CAS, the 
adjustment amount shall be the 
amount measured, assigned, and 
allocated in accordance with 48 
CFR 9904.413-50(c)(12), except 
the numerator of the fraction at 48 
CFR 9904.413-50(c)(12)(vi) shall 
be the sum of the pension plan 
costs allocated to all non-CAS-
covered contracts and 
subcontracts that are subject to 
Subpart 31.2 or for which cost or 
pricing data were submitted. 
    (ii) For all other situations 
where assets revert to the 
contractor, or such assets are 
constructively received by it for 
any reason, the contractor shall, at 
the Government's option, make a 
refund or give a credit to the 
Government for its equitable 
share of the gross amount 
withdrawn. The Government's 
equitable share shall reflect the 
Government's participation in 
pension costs through those 
contracts for which cost or pricing 
data were submitted or that are 
subject to Subpart 31.2. Excise 
taxes on pension plan asset 
reversions or withdrawals under 
this paragraph (j)(4)(ii) are 
unallowable in accordance with 
31.205-41(b)(6). 
    (5) Defined-contribution 
pension plans. This paragraph 
covers those pension plans in 
which the contributions are 
established in advance and the 

level of benefits is determined by 
the contributions made. It also 
covers profit sharing, savings 
plans, and other such plans, 
provided the plans fall within the 
definition of a pension plan in 
paragraph (j)(1) of this 
subsection. 
    (i) Allowable pension cost is 
limited to the net contribution 
required to be made for a cost 
accounting period after taking 
into account dividends and other 
credits, where applicable. 
However, any portion of pension 
cost computed for a cost 
accounting period that exceeds 
the amount required to be funded 
pursuant to a waiver granted 
under the provisions of ERISA 
will be allowable in those future 
accounting periods in which the 
funding of such excess amounts 
occurs (see 48 CFR 9904.412-
50(c)(5)). 
    (ii) The provisions of 
paragraphs (j)(3) (ii) and (iv) of 
this subsection apply to defined-
contribution plans. 
    (6) Pension plans using the 
pay-as-you-go cost method. The 
cost of pension plans using the 
pay-as-you-go cost method shall 
be measured, allocated, and 
accounted for in accordance with 
48 CFR 9904.412 and 9904.413. 
Pension costs for a pension plan 
using the pay-as-you-go cost 
method shall be allowable to the 
extent they are allocable, 
reasonable, and not otherwise 
unallowable. 
    (7) Early retirement incentive 
plans. An early retirement 
incentive plan is a plan under 
which employees receive a bonus 
or incentive, over and above the 
requirement of the basic pension 
plan, to retire early. These plans 
normally are not applicable to all 
participants of the basic plan and 
do not represent life income 
settlements, and as such would 
not qualify as pension costs. 
However, for contract costing 
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purposes, early retirement 
incentive payments are allowable 
subject to the pension cost criteria 
contained in subdivisions (j)(3)(i) 
through (iv) provided-- 
    (i) The costs are accounted for 
and allocated in accordance with 
the contractor's system of 
accounting for pension costs. 
    (ii) The payments are made in 
accordance with the terms and 
conditions of the contractor's 
plan; 
    (iii) The plan is applied only to 
active employees. The cost of 
extending the plan to employees 
who retired or were terminated 
before  
the adoption of the plan is 
unallowable; and 
    (iv) The total of the incentive 
payments to any employee may 
not exceed the amount of the 
employee's annual salary for the 
previous fiscal year before the 
employee's retirement. 
    (8) Employee stock ownership 
plans (ESOP). (i) An ESOP is an 
individual stock bonus plan 
designed specifically to invest in 
the stock of the employer 
corporation. The contractor's 
contributions to an Employee 
Stock Ownership Trust (ESOT) 
may be in the form of cash, stock, 
or property. Costs of ESOP's are 
allowable subject to the following 
conditions: 
    (A) Contributions by the 
contractor in any one year may 
not exceed 15 percent (25 percent 
when a money purchase plan is 
included) of salaries and wages of 
employees participating in the 
plan in any particular year. 
    (B) The contribution rate (ratio 
of contribution to salaries and 
wages of participating employees) 
may not exceed the last approved 
contribution rate except when 
approved by the contracting 
officer based upon justification 
provided by the contractor. When 
no contribution was made in the 
previous year for an existing 

ESOP, or when a new ESOP is 
first established, and the 
contractor proposes to make a 
contribution in the current year, 
the contribution rate shall be 
subject to the contracting officer's 
approval. 
    (C) When a plan or agreement 
exists wherein the liability for the 
contribution can be compelled for 
a specific year, the expense 
associated with that liability is 
assignable only to that period. 
Any portion of the contribution 
not funded by the time set for 
filing of the Federal income tax 
return for that year or any 
extension thereof shall not be 
allowable in subsequent years. 
    (D) When a plan or agreement 
exists wherein the liability for the 
contribution cannot be compelled, 
the amount contributed for any 
year is assignable to that year 
provided the amount is funded by 
the time set for filing of the 
Federal income tax return for that 
year. 
    (E) When the contribution is in 
the form of stock, the value of the 
stock contribution shall be limited 
to the fair market value of the 
stock on the date that title is 
effectively transferred to the trust. 
Cash contributions shall be 
allowable only when the 
contractor furnishes evidence 
satisfactory to the contracting 
officer demonstrating that stock 
purchases by the ESOT are or will 
be at a fair market price; e.g., 
makes arrangements with the trust 
permitting the contracting officer 
to examine purchases of stock by 
the trust to determine that prices 
paid are at fair market value. 
When excessive prices are paid, 
the amount of the excess will be 
credited to the same indirect cost 
pools that were charged for the 
ESOP contributions in the year in 
which the stock purchase occurs. 
However, when the trust 
purchases the stock with 
borrowed funds which will be 

repaid over a period of years by 
cash contributions from the 
contractor to the trust, the excess 
price over fair market value shall 
be credited to the indirect cost 
pools pro rata over the period of 
years during which the contractor 
contributes the cash used by the 
trust to repay the loan. When the 
fair market value of unissued 
stock or stock of a closely held 
corporation is not readily 
determinable, the valuation will 
be made on a case-by-case basis 
taking into consideration the 
guidelines for valuation used by 
the IRS. 
    (ii) Amounts contributed to an 
ESOP arising from either (A) an 
additional investment tax credit 
(see 1975 Tax Reduction Act--
TRASOP's); or (B) a payroll-
based tax credit (see Economic 
Recovery Tax Act of 1981) are 
unallowable. 
    (iii) The requirements of 
subdivision (j)(3)(ii) above are 
applicable to Employee Stock 
Ownership Plans. 
    (k) Deferred compensation 
other than pensions. (1) Deferred 
compensation is an award given 
by an employer to compensate an 
employee in a future cost 
accounting period or periods for 
services rendered in one or more 
cost accounting periods before the 
date of receipt of compensation 
by the employee. Deferred 
compensation does not include 
the amount of year-end accruals 
for salaries, wages, or bonuses 
that are paid within a reasonable 
period of time after the end of a 
cost accounting period. Subject to 
31.205-6(a), deferred awards are 
allowable when they are based on 
current or future services. Awards 
made in periods subsequent to the 
period when the work being 
remunerated was performed are 
not allowable. 
    (2) The costs of deferred 
awards shall be measured, 
allocated, and accounted for in 
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compliance with the provisions of 
48 CFR 9904.415, Accounting for 
the Cost of Deferred 
Compensation. 
    (3) Deferred compensation 
payments to employees under 
awards made before the effective 
date of 48 CFR 9904.415 are 
allowable to the extent they 
would have been allowable under 
prior acquisition regulations. 
    (l) Compensation incidental to 
business acquisitions. The 
following costs are unallowable: 
    (1) Payments to employees 
under agreements in which they 
receive special compensation, in 
excess of the contractor's normal 
severance pay practice, if their 
employment terminates following 
a change in the management 
control over, or ownership of, the 
contractor or a  
substantial portion of its assets. 
    (2) Payments to employees 
under plans introduced in 
connection with a change 
(whether actual or prospective) in 
the management control over, or 
ownership of, the contractor or a 
substantial portion of its assets in 
which those employees receive 
special compensation, which is 
contingent upon the employee 
remaining with the contractor for 
a specified period of time. 
    (m) Fringe benefits. (1) Fringe 
benefits are allowances and 
services provided by the 
contractor to its employees as 
compensation in addition to 
regular wages and salaries. Fringe 
benefits include, but are not 
limited to, the cost of vacations, 
sick leave, holidays, military 
leave, employee insurance, and 
supplemental unemployment 
benefit plans. Except as provided 
otherwise in subpart 31.2, the 
costs of fringe benefit are 
allowable to the extent that they 
are reasonable and are required by 
law, employer-employee 
agreement, or an established 
policy of the contractor. 

    (2) That portion of the cost of 
company-furnished automobiles 
that relates to personal use by 
employees (including 
transportation to and from work) 
is unallowable regardless of 
whether the cost is reported as 
taxable income to the employees 
(see 31.205-46(f)). 
    (n) Employee rebate and 
purchase discount plans. Rebates 
and purchase discounts, in 
whatever form, granted to 
employees on products or services 
produced by the contractor or 
affiliates are unallowable. 
    (o) Postretirement benefits 
other than pensions (PRB). (1) 
PRB covers all benefits, other 
than cash benefits and life 
insurance benefits paid by 
pension plans, provided to 
employees, their beneficiaries, 
and covered dependents during 
the period following the 
employees' retirement. Benefits 
encompassed include, but are not 
limited to, postretirement health 
care; life insurance provided 
outside a pension plan; and other 
welfare benefits such as tuition 
assistance, day care, legal 
services, and housing subsidies 
provided after retirement. 
    (2) To be allowable, PRB costs 
must be reasonable and incurred 
pursuant to law, employer-
employee agreement, or an 
established policy of the 
contractor. In addition, to be 
allowable, PRB costs must also be 
calculated in accordance with 
paragraphs (o)(2)(i), (ii), or (iii) 
of this section. 
    (i) Cash basis. Cost recognized 
as benefits when they are actually 
provided, must be paid to an 
insurer, provider, or other 
recipient for current year benefits 
or premiums. 
    (ii) Terminal funding. If a 
contractor elects a terminal-
funded plan, it does not accrue 
PRB costs during the working 
lives of employees. Instead, it 

accrues and pays the entire PRB 
liability to an insurer or trustee in 
a lump sum upon the termination 
of employees (or upon conversion 
to such a terminal-funded plan) to 
establish and maintain a fund or 
reserve for the sole purpose of 
providing PRB to retirees. The 
lump sum is allowable if 
amortized over a period of 15 
years. 
    (iii) Accrual basis. Accrual 
costing other than terminal 
funding must be measured and 
assigned according to Generally 
Accepted Accounting Principles 
and be paid to an insurer or 
trustee to establish and maintain a 
fund or reserve for the sole 
purpose of providing PRB to 
retirees. The accrual must also be 
calculated in accordance with 
generally accepted actuarial 
principles and practices as 
promulgated by the Actuarial 
Standards Board. 
    (3) To be allowable, costs must 
be funded by the time set for 
filing the Federal income tax 
return or any extension thereof. 
PRB costs assigned to the current 
year, but not funded or otherwise 
liquidated by the tax return time, 
shall not be allowable in any 
subsequent year. 
    (4) Increased PRB costs caused 
by delay in funding beyond 30 
days after each quarter of the year 
to which they are assignable are 
unallowable. 
    (5) Costs of postretirement 
benefits in paragraph (o)(2)(iii) of 
this section attributable to past 
service (``transition obligation'') 
as defined in Financial 
Accounting Standards Board 
Statement 106, paragraph 110, are 
allowable subject to the following 
limitation: The allowable amount 
of such costs assignable to a 
contractor fiscal year cannot 
exceed the amount of such costs 
which would be assigned to that 
contractor fiscal year under the 
delayed recognition methodology 
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described in paragraphs 112 and 
113 of Statement 106. 
    (6) The Government shall 
receive an equitable share of any 
amount of previously funded PRB 
costs which revert or inure to the 
contractor. Such equitable share 
shall reflect the Government's 
previous participation in PRB 
costs through those contracts for 
which cost or pricing data were 
required or which were subject to 
subpart 31.2. 
    (p) Limitation on allowability 
of compensation for certain 
contractor personnel.(Note that 
pursuant to Section 804 of Pub. L. 
105-261, the definition of ``senior 
executive'' in (p)(2)(ii) has been 
changed for compensation costs 
incurred after January 1, 1999.) 
    (1) Costs incurred after January 
1, 1998, for compensation of a 
senior executive in excess of the 
benchmark compensation amount 
determined applicable for the 
contractor fiscal year by the 
Administrator, Office of Federal 
Procurement Policy (OFPP), 
under Section 39 of the OFPP Act 
(41 U.S.C. 435) are unallowable 
(10 U.S.C. 2324(e)(1)(P) and 41 
U.S.C. 256(e)(1)(P)). This 
limitation is the sole statutory 
limitation on allowable senior 
executive compensation costs 
incurred after January 1, 1998, 
under new or previously existing 
contracts. This limitation applies 
whether or not the affected 
contracts were previously subject 
to a statutory limitation on such 
costs. 
    (2) As used in this paragraph: 
    (i) Compensation means the 
total amount of wages, salary, 
bonuses, deferred compensation 
(see paragraph (k) of this 
subsection), and employer 
contributions to defined 
contribution pension plans (see 
paragraphs (j)(5) and (j)(8) of this 
subsection), for the fiscal year, 
whether paid, earned, or 
otherwise accruing, as recorded in 

the contractor's cost accounting 
records for the fiscal year. 
    (ii) Senior executive means-- 
    (A) Prior to January 2, 1999-- 
    (1) The Chief Executive 
Officer (CEO) or any individual 
acting in a similar capacity at the 
contractor's headquarters; 
    (2) The four most highly 
compensated employees in 
management positions at the 
contractor's headquarters, other 
than the CEO; and  
    (3) If the contractor has 
intermediate home offices or 
segments that report directly to 
the contractor's headquarters, the 
five most highly compensated 
employees in management 
positions at each such 
intermediate home office or 
segment. 
    (B) Effective January 2, 1999, 
the five most highly compensated 
employees in management 
positions at each home office and 
each segment of the contractor, 
whether or not the home office or 
segment reports directly to the 
contractor's headquarters. 
    (iii) Fiscal year means the 
fiscal year established by the 
contractor for accounting 
purposes. 
    (iv) Contractor's headquarters 
means the highest organizational 
level from which executive 
compensation costs are allocated 
to Government contracts. 
    Editorial Note: For Federal 
Register citations affection 
section 31.205-6, see the List of 
CFR Sections Affected which 
appears in the Finding Aids 
section of the printed volume and 
on GPO Access. 
 
Sec. 31.205-7  Contingencies. 
    (a) Contingency, as used in this 
subpart, means a possible future 
event or condition arising from 
presently known or unknown 
causes, the outcome of which is 
indeterminable at the present 
time. 

    (b) Costs for contingencies are 
generally unallowable for 
historical costing purposes 
because such costing deals with 
costs incurred and recorded on the 
contractor's books. However, in 
some cases, as for example, 
terminations, a contingency factor 
may be recognized when it is 
applicable to a past period to give 
recognition to minor unsettled 
factors in the interest of 
expediting settlement. 
    (c) In connection with 
estimates of future costs, 
contingencies fall into two 
categories: 
    (1) Those that may arise from 
presently known and existing 
conditions, the effects of which 
are foreseeable within reasonable 
limits of accuracy; e.g., 
anticipated costs of rejects and 
defective work. Contingencies of 
this category are to be included in 
the estimates of future costs so as 
to provide the best estimate of 
performance cost. 
    (2) Those that may arise from 
presently known or unknown 
conditions, the effect of which 
cannot be measured so precisely 
as to provide equitable results to 
the contractor and to the 
Government; e.g., results of 
pending litigation. Contingencies 
of this category are to be excluded 
from cost estimates under the 
several items of cost, but should 
be disclosed separately (including 
the basis upon which the 
contingency is computed) to 
facilitate the negotiation of 
appropriate contractual coverage. 
(See, for example, 31.205-6(g), 
31.205-19, and 31.205-24.) 
 
Sec. 31.205-8  Contributions or 
donations. 
    Contributions or donations, 
including cash, property and 
services, regardless of recipient, 
are unallowable, except as 
provided in 31.205-1(e)(3). 
 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 1 25 

 
Sec. 31.205-10  Cost of money. 
    (a) Facilities capital cost of 
money--(1) General. (i) Facilities 
capital cost of money (cost of 
capital committed to facilities) is 
an imputed cost determined by 
applying a cost-of-money rate to 
facilities capital employed in 
contract performance. A cost-of-
money rate is uniformly imputed 
to all contractors (see subdivision 
(ii) below). Capital employed is 
determined without regard to 
whether its source is equity or 
borrowed capital. The resulting 
cost of money is not a form of 
interest on borrowings (see 
31.205-20). 
    (ii) 48 CFR 9904.414, Cost of 
Money as an Element of the Cost 
of Facilities Capital, establishes 
criteria for measuring and 
allocating, as an element of 
contract cost, the cost of capital 
committed to facilities. Cost-of-
money factors are developed on 
Form CASB-CMF, broken down 
by overhead pool at the business 
unit, using (A) business-unit 
facilities capital data, (B) 
overhead allocation base data, and 
(C) the cost-of-money rate, which 
is based on interest rates specified 
by the Secretary of the Treasury 
under Pub. L. 92-41. 
    (2) Allowability. Whether or 
not the contract is otherwise 
subject  
to CAS, facilities capital cost of 
money is allowable if-- 
    (i) The contractor's capital 
investment is measured, allocated 
to contracts, and costed in 
accordance with 48 CFR 
9904.414; 
    (ii) The contractor maintains 
adequate records to demonstrate 
compliance with this standard; 
    (iii) The estimated facilities 
capital cost of money is 
specifically identified or proposed 
in cost proposals relating to the 
contract under which this cost is 
to be claimed; and  

    (iv) The requirements of 
31.205-52, which limit the 
allowability of facilities capital 
cost of money, are observed. 
    (3) Accounting. The facilities 
capital cost of money need not be 
entered on the contractor's books 
of account. However, the 
contractor shall (i) make a 
memorandum entry of the cost 
and (ii) maintain, in a manner that 
permits audit and verification, all 
relevant schedules, cost data, and 
other data necessary to support 
the entry fully. 
    (4) Payment. Facilities capital 
cost of money that is (i) allowable 
under paragraph (2) above, and 
(ii) calculated, allocated, and 
documented in accordance with 
this cost principle shall be an 
incurred cost for reimbursement 
purposes under applicable cost-
reimbursement contracts and for 
progress payment purposes under 
fixed-price contracts. 
    (5) The requirements of 
31.205-52 shall be observed in 
determining the allowable cost of 
money attributable to including 
asset valuations resulting from 
business combinations in the 
facilities capital employed base. 
    (b) Cost of money as an 
element of the cost of capital 
assets under construction--(1) 
General. (i) Cost of money as an 
element of the cost of capital 
assets under construction is an 
imputed cost determined by 
applying a cost-of-money rate to 
the investment in tangible and 
intangible capital assets while 
they are being constructed, 
fabricated, or developed for a 
contractor's own use. Capital 
employed is determined without 
regard to whether its source is 
equity or borrowed capital. The 
resulting cost of money is not a 
form of interest on borrowing (see 
31.205-20). 
    (ii) 48 CFR 9904.417, Cost of 
Money as an Element of the Cost 
of Capital Assets Under 

Construction, establishes criteria 
for measuring and allocating, as 
an element of contract cost, the 
cost of capital committed to 
capital assets under construction, 
fabrication, or development. 
    (2) Allowability. (i) Whether or 
not the contract is otherwise 
subject to CAS, and except as 
specified in subdivision (ii) 
below, the cost of money for 
capital assets under construction, 
fabrication, or development is 
allowable if-- 
    (A) The cost of money is 
calculated, allocated to contracts, 
and costed in accordance with 48 
CFR 9904.417; 
    (B) The contractor maintains 
adequate records to demonstrate 
compliance with this standard; 
    (C) The cost of money for 
tangible capital assets is included 
in the capitalized cost that 
provides the basis for allowable 
depreciation costs, or, in the case 
of intangible capital assets, the 
cost of money is included in the 
cost of those assets for which 
amortization costs are allowable; 
and  
    (D) The requirements of 
31.205-52, which limit the 
allowability of cost of money for 
capital assets under construction, 
fabrication, or development, are 
observed. 
    (ii) Actual interest cost in lieu 
of the calculated imputed cost of 
money for capital assets under 
construction, fabrication, or 
development is unallowable. 
    (3) Accounting. The cost of 
money for capital assets under 
construction need not be entered 
on the contractor's books of 
account. However, the contractor 
shall (i) make a memorandum 
entry of the cost and (ii) maintain, 
in a manner that permits audit and 
verification, all relevant 
schedules, cost data, and other 
data necessary to support the 
entry fully. 
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    (4) Payment. The cost of 
money for capital assets under 
construction that is allowable 
under paragraph (2) above of this 
cost principle shall be an incurred 
cost for reimbursement purposes 
under applicable cost-
reimbursement contracts and for 
progress payment purposes under 
fixed-price contracts. 
 
Sec. 31.205-11  Depreciation. 
    (a) Depreciation is a charge to 
current operations which 
distributes the cost of a tangible 
capital asset, less estimated 
residual value, over the estimated 
useful life of the asset in a 
systematic and logical manner. It 
does not involve a process of 
valuation. Useful life refers to the 
prospective period of economic 
usefulness in a particular 
contractor's operations as 
distinguished from physical life; it 
is evidenced by the actual or 
estimated retirement and 
replacement practice of the 
contractor. 
    (b) Contractors having 
contracts subject to 48 CFR 
9904.409, Depreciation of 
Tangible Capital Assets, must 
adhere to the requirement of that 
standard for all fully CAS-
covered contracts and may elect 
to adopt the standard for all other 
contracts. All requirements of 48 
CFR 9904.409 are applicable if 
the election is made, and its 
requirements supersede any 
conflicting requirements of this 
cost principle. Once electing to 
adopt 48 CFR 9904.409 for all 
contracts, contractors must 
continue to follow it until 
notification of final acceptance of 
all deliverable items on all open 
negotiated Government contracts. 
Paragraphs (c) through (e) below 
apply to contracts to which 48 
CFR 9904.409 is not applied. 
    (c) Normal depreciation on a 
contractor's plant, equipment, and 
other capital facilities is an 

allowable contract cost, if the 
contractor is able to demonstrate 
that it is reasonable and allocable 
(but see paragraph (i) below). 
    (d) Depreciation shall be 
considered reasonable if the 
contractor follows policies and 
procedures that are-- 
    (1) Consistent with those 
followed in the same cost center 
for business other than 
Government; 
    (2) Reflected in the contractor's 
books of accounts and financial 
statements; and 
    (3) Both used and acceptable 
for Federal income tax purposes. 
    (e) When the depreciation 
reflected on a contractor's books 
of accounts and financial 
statements differs from that used 
and acceptable for Federal income 
tax purposes, reimbursement shall 
be based on the asset cost 
amortized over the estimated 
useful life of the property using 
depreciation methods (straight 
line, sum of the years' digits, etc.) 
acceptable for income tax 
purposes. Allowable depreciation 
shall not exceed the amounts used 
for book and statement purposes 
and shall be determined in a 
manner consistent with the 
depreciation policies and 
procedures followed in the same 
cost center on non-Government 
business (but see paragraph (o) of 
this subsection). 
    (f) Depreciation for 
reimbursement purposes in the 
case of tax-exempt organizations 
shall be determined on the basis 
described in paragraph (e) 
immediately above. 
    (g) Special considerations are 
required for assets acquired 
before the effective date of this 
cost principle if, on that date, the 
undepreciated balance of these 
assets resulting from depreciation 
policies and procedures used 
previously for Government 
contracts and subcontracts is 
different from the undepreciated 

balance on the books and 
financial statements. The 
undepreciated balance for contract 
cost purposes shall be depreciated 
over the remaining life using the 
methods and lives followed for 
book purposes. The aggregate 
depreciation of any asset 
allowable after the effective date 
of this 31.205-11 shall not exceed 
the cost basis of the asset less any 
depreciation allowed or allowable 
under prior acquisition 
regulations. 
    (h) Depreciation should usually 
be allocated to the contract and 
other work as an indirect cost. 
The amount of depreciation 
allowed in any accounting period 
may, consistent with the basic 
objectives in paragraph (a) above, 
vary with volume of production 
or use of multishift operations. 
    (i) In the case of emergency 
facilities covered by certificates 
of necessity, a contractor may 
elect to use normal depreciation 
without requesting a 
determination of true 
depreciation, or may elect to use 
either normal or true depreciation 
after a determination of true 
depreciation has been made by an 
Emergency Facilities 
Depreciation Board (EFDB). The 
method elected must be followed 
consistently thoughout the life of 
the emergency facility. When an 
election is made to use normal 
depreciation, the criteria in 
paragraphs (c), (d), (e), and (f) 
above shall apply for both the 
emergency period and the post-
emergency period. When an 
election is made to use true 
depreciation, the amount 
allowable as depreciation-- 
    (1) With respect to the 
emergency period (five years), 
shall be computed in accordance 
with the determination of the 
EFDB and allocated rateably over 
the full five year emergency 
period; provided no other 
allowance is made which would 
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duplicate the factors, such as 
extraordinary obsolescence, 
covered by the Board's 
determination; and  
    (2) After the end of the 
emergency period, shall be 
computed by distributing the 
remaining undepreciated portion 
of the cost of the emergency 
facility over the balance of its 
useful life provided the remaining 
undepreciated portion of such cost 
shall not include any amount of 
unrecovered true depreciation. 
    (j) No depreciation, rental, or 
use charge shall be allowed on 
property acquired at no cost from 
the Government by the contractor 
or by any division, subsidiary, or 
affiliate of the contractor under 
common control. 
    (k) The depreciation on any 
item which meets the criteria for 
allowance at a price under 
31.205-26(e) may be based on 
that price, provided the same 
policies and procedures are used 
for costing all business of the 
using division, subsidiary, or 
organization under common 
control. 
    (l) No depreciation or rental 
shall be allowed on property fully 
depreciated by the contractor or 
by any division, subsidiary, or 
affiliate of the contractor under 
common control. However, a 
reasonable charge for using fully 
depreciated property may be 
agreed upon and allowed (but see 
31.109(h)(2)). In determining the 
charge, consideration shall be 
given to cost, total estimated 
useful life at the time of 
negotiations, effect of any 
increased maintenance charges or 
decreased efficiency due to age, 
and the amount of depreciation 
previously charged to 
Government contracts or 
subcontracts. 
    (m) 48 CFR 9904.404, 
Capitalization of Tangible Assets, 
applies to assets acquired by a 
capital lease as defined in 

Statement of Financial 
Accounting Standard No. 13 
(FAS-13), Accounting for Leases, 
issued by the Financial 
Accounting Standards Board 
(FASB). Compliance with 48 
CFR 9904.404 and FAS-13 
requires that such leased assets 
(capital leases) be treated as 
purchased assets; i.e., be 
capitalized and the capitalized 
value of such assets be distributed 
over their useful lives as 
depreciation charges, or over the 
leased life as amortization charges 
as appropriate. Assets whose 
leases are classified as capital 
leases under FAS-13 are subject 
to the requirements of 31.205-11 
while assets acquired under leases 
classified as operating leases are 
subject to the requirements on 
rental costs in 31.205-36. The 
standards of financial accounting 
and reporting prescribed by FAS-
13 are incorporated into this 
principle and shall govern its 
application, except as provided in 
subparagraphs (1), (2), and (3) 
below. 
    (1) Rental costs under a sale 
and leaseback arrangement shall 
be allowable up to the amount 
that would have been allowed had 
the contractor retained title to the 
property. 
    (2) Capital leases, as defined in 
FAS-13, for all real and personal 
property, between any related 
parties are subject to the 
requirements of this subparagraph 
31.205-11(m). If it is determined 
that the terms of the lease have 
been significantly affected by the 
fact that the lessee and lessor are 
related, depreciation charges shall 
not be allowed in excess of those 
which would have occurred if the 
lease contained terms consistent 
with those found in a lease 
between unrelated parties. 
    (3) Assets acquired under 
leases that the contractor must 
capitalize under FAS-13 shall not 
be treated as purchased assets for 

contract purposes if the leases are 
covered by 31.205-36(b)(4). 
    (n) Whether or not the contract 
is otherwise subject to CAS, the 
requirements of 31.205-52, which 
limit the allowability of 
depreciation, shall be observed. 
    (o) In the event of a write-down 
from carrying value to fair value 
as a result of impairments caused 
by events or changes in 
circumstances, allowable 
depreciation of the impaired 
assets shall be limited to the 
amounts that would have been 
allowed had the assets not been 
written down (see 31.205-16(g)). 
However, this does not preclude a 
change in depreciation resulting 
from other causes such as 
permissible changes in estimates 
of service life, consumption of 
services, or residual value. 
 
Sec. 31.205-12  Economic 
planning costs. 
    (a) This category includes costs 
of generalized long-range 
management planning that is 
concerned with the future overall 
development of the contractor's 
business and that may take into 
account the eventual possibility of 
economic dislocations or 
fundamental alterations in those 
markets in which the contractor 
currently does business. 
Economic planning costs do not 
include organization or 
reorganization costs covered by 
31.205-27. 
    (b) Economic planning costs 
are allowable as indirect costs to 
be properly allocated. 
    (c) Research and development 
and engineering costs designed to 
lead to new products for sale to 
the general public are not 
allowable under this principle. 
[CITE: 48CFR31.205-13] 
 
Sec. 31.205-13  Employee 
morale, health, welfare, food 
service, and dormitory costs 
and credits. 
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    (a) Aggregate costs incurred on 
activities designed to improve 
working conditions, employer-
employee relations, employee 
morale, and employee 
performance (less income 
generated by these activities) are 
allowable, except as limited by 
paragraphs (b), (c), and (d) of this 
subsection. Some examples of 
allowable activities are house 
publications, health clinics, 
wellness/fitness centers, 
employee counseling services, 
and food and dormitory services, 
which include operating or 
furnishing facilities for cafeterias, 
dining rooms, canteens, lunch 
wagons, vending machines, living 
accommodations, or similar types 
of services for the contractor's 
employees at or near the 
contractor's facilities. 
    (b) Costs of gifts are 
unallowable. (Gifts do not include 
awards for performance made 
pursuant to 31.205-6(f) or awards 
made in recognition of employee 
achievements pursuant to an 
established contractor plan or 
policy.) 
    (c) Costs of recreation are 
unallowable, except for the costs 
of employees' participation in 
company sponsored sports teams 
or employee organizations 
designed to improve company 
loyalty, team work, or physical 
fitness. 
    (d) Losses from operating food 
and dormitory services may be 
included as costs only if the 
contractor's objective is to operate 
such services on a break-even 
basis. Losses sustained because 
food services or lodging 
accommodations are furnished 
without charge or at prices or 
rates which obviously would not 
be conducive to the 
accomplishment of the above 
objective are not allowable. A 
loss may be allowed, however, to 
the extent that the contractor can 
demonstrate that unusual 

circumstances exist (e.g., where 
the contractor must provide food 
or dormitory services at remote 
locations where adequate 
commercial facilities are not 
reasonably available; or where 
charged but unproductive labor 
costs would be excessive but for 
the services provided or where 
cessation or reduction of food or 
dormitory operations will not 
otherwise yield net cost savings) 
such that even with efficient 
management, operating the 
services on a break-even basis 
would require charging 
inordinately high prices, or prices 
or rates higher than those charged 
by commercial establishments 
offering the same services in the 
same geographical areas. Costs of 
food and dormitory services shall 
include an allocable share of 
indirect expenses pertaining to 
these activities. 
    (e) When the contractor has an 
arrangement authorizing an 
employee association to provide 
or operate a service, such as 
vending machines in the 
contractor's plant, and retain the 
profits, such profits shall be 
treated in the same manner as if 
the contractor were providing the 
service (but see paragraph (f) of 
this subsection). 
    (f) Contributions by the 
contractor to an employee 
organization, including funds 
from vending machine receipts or 
similar sources, may be included 
as costs incurred under paragraph 
(a) of this subsection only to the 
extent that the contractor 
demonstrates that an equivalent 
amount of the costs incurred by 
the employee organization would 
be allowable if directly incurred 
by the contractor. 
 
Sec. 31.205-14  Entertainment 
costs. 
    Costs of amusement, 
diversions, social activities, and 
any directly associated costs such 

as tickets to shows or sports 
events, meals, lodging, rentals, 
transportation, and gratuities are 
unallowable. Costs made 
specifically unallowable under 
this cost principle are not 
allowable under any other cost 
principle. Costs of membership in 
social, dining, or country clubs or 
other organizations having the 
same purposes are also 
unallowable, regardless of 
whether the cost is reported as 
taxable income to the employees. 
 
Sec. 31.205-15  Fines, penalties, 
and mischarging costs. 
    (a) Costs of fines and penalties 
resulting from violations of, or 
failure of the contractor to comply 
with, Federal, State, local, or 
foreign laws and regulations, are 
unallowable except when incurred 
as a result of compliance with 
specific terms and conditions of 
the contract or written instructions 
from the contracting officer. 
    (b) Costs incurred in 
connection with, or related to, the 
mischarging of costs on 
Government contracts are 
unallowable when the costs are 
caused by, or result from, 
alteration or destruction of 
records, or other false or improper 
charging or recording of costs. 
Such costs include those incurred 
to measure or otherwise 
determine the magnitude of the 
improper charging, and costs 
incurred to remedy or correct the 
mischarging, such as costs to 
rescreen and reconstruct records. 
 
Sec. 31.205-16  Gains and losses 
on disposition or impairment of 
depreciable property or other 
capital assets. 
    (a) Gains and losses from the 
sale, retirement, or other 
disposition (but see 31.205-19) of 
depreciable property shall be 
included in the year in which they 
occur as credits or charges to the 
cost grouping(s) in which the 
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depreciation or amortization 
applicable to those assets was 
included (but see paragraph (d) of 
this subsection). However, no 
gain or loss shall be recognized as 
a result of the transfer of assets in 
a business combination (see 
31.205-52). 
    (b) Gains and losses on 
disposition of tangible capital 
assets, including those acquired 
under capital leases (see 31.205-
11(m), shall be considered as 
adjustments of depreciation costs 
previously recognized. The gain 
or loss for each asset disposed of 
is the difference between the net 
amount realized, including 
insurance proceeds from 
involuntary conversions, and its 
undepreciated balance. The gain 
recognized for contract costing 
purposes shall be limited to the 
difference between the acquisition 
cost (or for assets acquired under 
a capital lease, the value at which 
the leased asset is capitalized) of 
the asset and its undepreciated 
balance (except see subdivisions 
(c)(2)(i) or (ii) below). 
    (c) Special considerations 
apply to an involuntary 
conversion which occurs when a 
contractor's property is destroyed 
by events over which the owner 
has no control, such as fire, 
windstorm, flood, accident, theft, 
etc., and an insurance award is 
recovered. The following govern 
involuntary conversions: 
    (1) When there is a cash award 
and the converted asset is not 
replaced, gain or loss shall be 
recognized in the period of 
disposition. The gain recognized 
for contract costing purposes shall 
be limited to the difference 
between the acquisition cost of 
the asset and its undepreciated 
balance. 
    (2) When the converted asset is 
replaced, the contractor shall 
either-- 

    (i) Adjust the depreciable basis 
of the new asset by the amount of 
the total realized gain or loss; or 
    (ii) Recognize the gain or loss 
in the period of disposition, in 
which case the Government shall 
participate to the same extent as 
outlined in subparagraph (c)(1) 
above. 
    (d) Gains and losses on the 
disposition of depreciable 
property shall not be recognized 
as a separate charge or credit 
when-- 
    (1) Gains and losses are 
processed through the 
depreciation reserve account and 
reflected in the depreciation 
allowable under 31.205-11; or  
    (2) The property is exchanged 
as part of the purchase price of a 
similar item, and the gain or loss 
is taken into consideration in the 
depreciation cost basis of the new 
item. 
    (e) Gains and losses arising 
from mass or extraordinary sales, 
retirements, or other disposition 
other than through business 
combinations shall be considered 
on a case-by-case basis. 
    (f) Gains and losses of any 
nature arising from the sale or 
exchange of capital assets other 
than depreciable property shall be 
excluded in computing contract 
costs. 
    (g) With respect to long-lived 
tangible and identifiable 
intangible assets held for use, no 
loss shall be allowed for a write-
down from carrying value to fair 
value as a result of impairments 
caused by events or changes in 
circumstances (e.g., 
environmental damage, idle 
facilities arising from a declining 
business base, etc.). If depreciable 
property or other capital assets 
have been written down from 
carrying value to fair value due to 
impairments, gains or losses upon 
disposition shall be the amounts 
that would have been allowed had 
the assets not been written down. 

Sec. 31.205-17  Idle facilities 
and idle capacity costs. 
    (a) Definitions. As used in this 
subsection-- 
    Costs of idle facilities or idle 
capacity means costs such as 
maintenance, repair, housing, 
rent, and other related costs; e.g., 
property taxes, insurance, and 
depreciation. 
    Facilities means plant or any 
portion thereof (including land 
integral to the operation), 
equipment, individually or 
collectively, or any other tangible 
capital asset, wherever located, 
and whether owned or leased by 
the contractor. 
    Idle capacity means the unused 
capacity of partially used 
facilities. It is the difference 
between that which a facility 
could achieve under 100 percent 
operating time on a one-shift 
basis, less operating interruptions 
resulting from time lost for 
repairs, setups, unsatisfactory 
materials, and other normal 
delays, and the extent to which 
the facility was actually used to 
meet demands during the 
accounting period. A multiple-
shift basis may be used in the 
calculation instead of a one-shift 
basis if it can be shown that this 
amount of usage could normally 
be expected for the type of facility 
involved. 
    Idle facilities means completely 
unused facilities that are excess to 
the contractor's current needs. 
    (b) The costs of idle facilities 
are unallowable unless the 
facilities-- 
    (1) Are necessary to meet 
fluctuations in workload; or 
    (2) Were necessary when 
acquired and are now idle because 
of changes in requirements, 
production economies, 
reorganization, termination, or 
other causes which could not have 
been reasonably foreseen. (Costs 
of idle facilities are allowable for 
a reasonable period, ordinarily not 
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to exceed 1 year, depending upon 
the initiative taken to use, lease, 
or dispose of the idle facilities 
(but see 31.205-42)). 
    (c) Costs of idle capacity are 
costs of doing business and are a 
factor in the normal fluctuations 
of usage or overhead rates from 
period to period. Such costs are 
allowable provided the capacity is 
necessary or was originally 
reasonable and is not subject to 
reduction or elimination by 
subletting, renting, or sale, in 
accordance with sound business, 
economics, or security practices. 
Widespread idle capacity 
throughout an entire plant or 
among a group of assets having 
substantially the same function 
may be idle facilities. 
    (d) Any costs to be paid 
directly by the Government for 
idle facilities or idle capacity 
reserved for defense mobilization 
production shall be the subject of 
a separate agreement. 
 
Sec. 31.205-18  Independent 
research and development and 
bid and proposal costs. 
    (a) Definitions. As used in this 
subsection-- 
    Applied research means that 
effort which (1) normally follows 
basic research, but may not be 
severable from the related basic 
research, (2) attempts to 
determine and exploit the 
potential of scientific discoveries 
or improvements in technology, 
materials, processes, methods, 
devices, or techniques, and (3) 
attempts to advance the state  
of the art. Applied research does 
not include efforts whose 
principal aim is design, 
development, or test of specific 
items or services to be considered 
for sale; these efforts are within 
the definition of the term 
development, defined in this 
subsection. 
    Basic research, (See 2.101). 

    Bid and proposal (B&P) costs 
means the costs incurred in 
preparing, submitting, and 
supporting bids and proposals 
(whether or not solicited) on 
potential Government or non-
Government contracts. The term 
does not include the costs of 
effort sponsored by a grant or 
cooperative agreement, or 
required in the performance of a 
contract. 
    Company means all divisions, 
subsidiaries, and affiliates of the 
contractor under common control. 
    Development means the 
systematic use, under whatever 
name, of scientific and technical 
knowledge in the design, 
development, test, or evaluation 
of a potential new product or 
service (or of an improvement in 
an existing product or service) for 
the purpose of meeting specific 
performance requirements or 
objectives. Development includes 
the functions of design 
engineering, prototyping, and 
engineering testing. Development 
excludes: (1) Subcontracted 
technical effort which is for the 
sole purpose of developing an 
additional source for an existing 
product, or (2) development effort 
for manufacturing or production 
materials, systems, processes, 
methods, equipment, tools, and 
techniques not intended for sale. 
    Independent research and 
development (IR&D) means a 
contractor's IR&D cost that 
consists of projects falling within 
the four following areas: (1) Basis 
research, (2) applied research, (3) 
development, and (4) systems and 
other concept formulation studies. 
The term does not include the 
costs of effort sponsored by a 
grant or required in the 
performance of a contract. IR&D 
effort shall not include technical 
effort expended in developing and 
preparing technical data 
specifically to support submitting 
a bid or proposal. 

    Systems and other concept 
formulation studies means 
analyses and study efforts either 
related to specific IR&D efforts 
or directed toward identifying 
desirable new systems, equipment 
or components, or modifications 
and improvements to existing 
systems, equipment, or 
components. 
    (b) Composition and allocation 
of costs. The requirements of 48 
CFR 9904.420, Accounting for 
independent research and 
development costs and bid and 
proposal costs, are incorporated in 
their entirety and shall apply as 
follows-- 
    (1) Fully-CAS-covered 
contracts. Contracts that are fully-
CAS-covered shall be subject to 
all requirements of 48 CFR 
9904.420. 
    (2) Modified CAS-covered and 
non-CAS-covered contracts. 
Contracts that are not CAS-
covered or that contain terms or 
conditions requiring  
modified CAS coverage shall be 
subject to all requirements of 48 
CFR 9904.420 except 48 CFR 
9904.420-50(e)(2) and 48 CFR 
9904.420-50(f)(2), which are not 
then applicable. However, non-
CAS-covered or modified CAS-
covered contracts awarded at a 
time the contractor has CAS-
covered contracts requiring 
compliance with 48 CFR 
9904.420, shall be subject to all 
the requirements of 48 CFR 
9904.420. When the requirements 
of 48 CFR 9904.420-50(e)(2) and 
48 CFR 9904.420-50(f)(2) are not 
applicable, the following apply: 
    (i) IR&D and B&P costs shall 
be allocated to final cost 
objectives on the same basis of 
allocation used for the G&A 
expense grouping of the profit 
center (see 31.001) in which the 
costs are incurred. However, 
when IR&D and B&P costs 
clearly benefit other profit centers 
or benefit the entire company, 
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those costs shall be allocated 
through the G&A of the other 
profit centers or through the 
corporate G&A, as appropriate. 
    (ii) If allocations of IR&D or 
B&P through the G&A base do 
not provide equitable cost 
allocation, the contracting officer 
may approve use of a different 
base. 
    (c) Allowability. Except as 
provided in paragraphs (d) and (e) 
of this subsection, or as provided 
in agency regulations, costs for 
IR&D and B&P are allowable as 
indirect expenses on contracts to 
the extent that those costs are 
allocable and reasonable. 
    (d) Deferred IR&D costs. (1) 
IR&D costs that were incurred in 
previous accounting periods are 
unallowable, except when a 
contractor has developed a 
specific product at its own risk in 
anticipation of recovering the 
development costs in the sale 
price of the product provided that-
- 
    (i) The total amount of IR&D 
costs applicable to the product 
can be identified; 
    (ii) The proration of such costs 
to sales of the product is 
reasonable; 
    (iii) The contractor had no 
Government business during the 
time that the costs were incurred 
or did not allocate IR&D costs to 
Government contracts except to 
prorate the cost of developing a 
specific product to the sales of 
that product; and  
    (iv) No costs of current IR&D 
programs are allocated to 
Government work except to 
prorate the costs of developing a 
specific product to the sales of 
that product. 
    (2) When deferred costs are 
recognized, the contract (except 
firm-fixed-price and fixed-price 
with economic price adjustment) 
will include a specific provision 
setting forth the amount of 
deferred IR&D costs that are 

allocable to the contract. The 
negotiation memorandum will 
state the circumstances pertaining 
to the case and the reason for 
accepting the deferred costs. 
    (e) Cooperative arrangements. 
(1) IR&D costs may be incurred 
by contractors working jointly 
with one or more non-Federal 
entities pursuant to a cooperative 
arrangement (for example, joint 
ventures, limited partnerships, 
teaming arrangements, and 
collaboration and consortium 
arrangements). IR&D costs also 
may include costs contributed by 
contractors in performing 
cooperative research and 
development agreements, or 
similar arrangements, entered into 
under-- 
    (i) Section 12 of the Stevenson-
Wydler Technology Transfer Act 
of 1980 (15 U.S.C. 3710(a)); 
    (ii) Sections 203(c) (5) and (6) 
of the National Aeronautics and 
Space Act of 1958, as amended 
(42 U.S.C. 2473(c) (5) and (6)); 
    (iii) 10 U.S.C. 2371 for the 
Defense Advanced Research 
Projects Agency; or  
    (iv) Other equivalent authority. 
    (2) IR&D costs incurred by a 
contractor pursuant to these types 
of cooperative arrangements 
should be considered as allowable 
IR&D costs if the work 
performed would have been 
allowed as contractor IR&D had 
there been no cooperative 
arrangement. 
    (3) Costs incurred in preparing, 
submitting, and supporting offers 
on potential cooperative 
arrangements are allowable to the 
extent they are allocable, 
reasonable, and not otherwise 
unallowable. 
 
Sec. 31.205-19  Insurance and 
indemnification. 
    (a) Insurance by purchase or by 
self-insuring includes coverage 
the contractor is required to carry, 
or to have approved, under the 

terms of the contract and any 
other coverage the contractor 
maintains in connection with the 
general conduct of its business. 
Any contractor desiring to 
establish a program of self-
insurance applicable to contracts 
that are not subject to 48 CFR 
9904.416, Accounting for 
Insurance Costs, shall comply 
with the self-insurance 
requirements of that standard as 
well as with part 28 of this 
Regulation. However, approval of 
a contractor's insurance program 
in accordance with part 28 does 
not constitute a determination as 
to the allowability of the 
program's cost. The amount of 
insurance costs which may be 
allowed is subject to the cost 
limitations and exclusions in the 
following subparagraphs. 
    (1) Costs of insurance required 
or approved, and maintained by 
the contractor pursuant to the 
contract, are allowable. 
    (2) Costs of insurance 
maintained by the contractor in 
connection with the general 
conduct of its business are 
allowable, subject to the 
following limitations: 
    (i) Types and extent of 
coverage shall follow sound 
business practice, and the rates 
and premiums must be 
reasonable. 
    (ii) Costs allowed for business 
interruption or other similar 
insurance must be limited to 
exclude coverage of profit.  
    (iii) The cost of property 
insurance premiums for insurance 
coverage in excess of the 
acquisition cost of the insured 
assets is allowable only when the 
contractor has a formal written 
policy assuring that in the event 
the insured property is 
involuntarily converted, the new 
asset shall be valued at the book 
value of the replaced asset plus or 
minus adjustments for differences 
between insurance proceeds and 
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actual replacement cost. If the 
contractor does not have such a 
formal written policy, the cost of 
premiums for insurance coverage 
in excess of the acquisition cost of 
the insured asset is unallowable. 
    (iv) Costs of insurance for the 
risk of loss of or damage to 
Government property are 
allowable only to the extent that 
the contractor is liable for such 
loss or damage and such 
insurance does not cover loss or 
damage that results from willful 
misconduct or lack of good faith 
on the part of any of the 
contractor's directors or officers 
or other equivalent 
representatives. 
    (v) Contractors operating under 
a program of self-insurance must 
obtain approval of the program 
when required by 28.308(a). 
    (vi) Costs of insurance on the 
lives of officers, partners, or 
proprietors are allowable only to 
the extent that the insurance 
represents additional 
compensation (see 31.205-6). 
    (3) Actual losses are 
unallowable unless expressly 
provided for in the contract, 
except-- 
    (i) Losses incurred under the 
nominal deductible provisions of 
purchased insurance, in keeping 
with sound business practice, are 
allowable for contracts not subject 
to 48 CFR 9904.416 and when the 
contractor did not establish a self-
insurance program. Such 
contracts are not subject to the 
self-insurance requirements of 48 
CFR 9904.416. For contracts 
subject to 48 CFR 9904.416, and 
for those made subject to the self-
insurance requirements of that 
Standard as a result of the 
contractor's having established a 
self-insurance program (see 
paragraph (a) above), actual 
losses may be used as a basis for 
charges under a self-insurance 
program when the actual amount 
of losses will not differ 

significantly from the projected 
average losses for the accounting 
period (see 48 CFR 9904.416-
50(a)(2)(ii)). In those instances 
where an actual loss has occurred 
and the present value of the 
liability is determined under the 
provisions of 48 CFR 9904.416-
50(a)(3)(ii), the allowable cost 
shall be limited to an amount 
computed using as a discount rate 
the interest rate determined by the 
Secretary of the Treasury 
pursuant to 50 U.S.C. App. 
1215(b)(2) in effect at the time 
the loss is recognized. However, 
the full amount of a lump-sum 
settlement to be paid within a year 
of the date of settlement is 
allowable. 
    (ii) Minor losses, such as 
spoilage, breakage, and 
disappearance of small hand tools 
that occur in the ordinary course 
of doing business and that are not 
covered by insurance are 
allowable. 
    (4) The cost of insurance to 
protect the contractor against the 
costs of correcting its own defects 
in materials or workmanship is 
unallowable. However, insurance 
costs to cover fortuitous or 
casualty losses resulting from 
defects in materials or 
workmanship are allowable as a 
normal business expense. 
    (5) Premiums for retroactive or 
backdated insurance written to 
cover occurred and known losses 
are unallowable. 
    (b) If purchased insurance is 
available, the charge for any self-
insurance coverage plus insurance 
administration expenses shall not 
exceed the cost of comparable 
purchased insurance plus 
associated insurance 
administration expenses. 
    (c) Insurance provided by 
captive insurers (insurers owned 
by or under the control of the 
contractor) is considered self-
insurance, and charges for it must 
comply with the self-insurance 

provisions of 48 CFR 9904.416. 
However, if the captive insurer 
also sells insurance to the general 
public in substantial quantities 
and it can be demonstrated that 
the charge to the contractor is 
based on competitive market 
forces, the insurance will be 
considered purchased insurance. 
    (d) The allowability of 
premiums for insurance 
purchased from fronting 
insurance companies (insurance 
companies not related to the 
contractor but who reinsure with a 
captive insurer of the contractor) 
shall not exceed the amount (plus 
reasonable fronting company 
charges for services rendered) 
which the contractor would have 
been allowed had it insured 
directly with the captive insurer. 
    (e) Self-insurance charges for 
risks of catastrophic losses are not 
allowable (see 28.308(e)). 
    (f) The Government is 
obligated to indemnify the 
contractor only to the extent 
authorized by law, as expressly 
provided for in the contract, 
except as provided in paragraph 
(a)(3) above. 
    (g) Late premium payment 
charges related to employee 
deferred compensation plan 
insurance incurred pursuant to 
section 4007 (29 U.S.C. 1307) or 
section 4023 (29 U.S.C. 1323) of 
the Employee Retirement Income 
Security Act of 1974 are 
unallowable. 
 
Sec. 31.205-20  Interest and 
other financial costs. 
    Interest on borrowings 
(however represented), bond 
discounts, costs of financing and 
refinancing capital (net worth plus 
long-term liabilities), legal and 
professional fees paid in 
connection with preparing 
prospectuses, and costs of 
preparing and issuing stock rights 
are unallowable (but see 31.205-
28). However, interest assessed 
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by State or local taxing authorities 
under the conditions specified in 
31.205-41(a)(3) is allowable. 
 
Sec. 31.205-21  Labor relations 
costs. 
    Costs incurred in maintaining 
satisfactory relations between the 
contractor and its employees, 
including costs of shop stewards, 
labor management committees, 
employee publications, and other 
related activities, are allowable. 
 
Sec. 31.205-22  Lobbying and 
political activity costs. 
    (a) Costs associated with the 
following activities are 
unallowable: 
    (1) Attempts to influence the 
outcomes of any Federal, State, or 
local election, referendum, 
initiative, or similar procedure, 
through in kind or cash 
contributions, endorsements, 
publicity, or similar activities; 
    (2) Establishing, administering, 
contributing to, or paying the 
expenses of a political party, 
campaign, political action 
committee, or other organization 
established for the purpose of 
influencing the  
outcomes of elections; 
    (3) Any attempt to influence (i) 
the introduction of Federal, state, 
or local legislation, or (ii) the 
enactment or modification of any 
pending Federal, state, or local 
legislation through 
communication with any member 
or employee of the Congress or 
state legislature (including efforts 
to influence state or local officials 
to engage in similar lobbying 
activity), or with any government 
official or employee in connection 
with a decision to sign or veto 
enrolled legislation; 
    (4) Any attempt to influence (i) 
the introduction of Federal, state, 
or local legislation, or (ii) the 
enactment or modification of any 
pending Federal, state, or local 
legislation by preparing, 

distributing or using publicity or 
propaganda, or by urging 
members of the general public or 
any segment thereof to contribute 
to or participate in any mass 
demonstration, march, rally, fund 
raising drive, lobbying campaign 
or letter writing or telephone 
campaign; 
    (5) Legislative liaison 
activities, including attendance at 
legislative sessions or committee 
hearings, gathering information 
regarding legislation, and 
analyzing the effect of legislation, 
when such activities are carried 
on in support of or in knowing 
preparation for an effort to engage 
in unallowable activities; or 
    (6) Costs incurred in attempting 
to improperly influence (see 
3.401), either directly or 
indirectly, an employee or officer 
of the Executive branch of the 
Federal Government to give 
consideration to or act regarding a 
regulatory or contract matter. 
    (b) The following activities are 
excepted from the coverage of (a) 
above: 
    (1) Providing a technical and 
factual presentation of 
information on a topic directly 
related to the performance of a 
contract through hearing 
testimony, statements or letters to 
the Congress or a state legislature, 
or subdivision, member, or 
cognizant staff member thereof, 
in response to a documented 
request (including a 
Congressional Record notice 
requesting testimony or 
statements for the record at a 
regularly scheduled hearing) 
made by the recipient member, 
legislative body or subdivision, or 
a cognizant staff member thereof; 
provided such information is 
readily obtainable and can be 
readily put in deliverable form; 
and further provided that costs 
under this section for 
transportation, lodging or meals 
are unallowable unless incurred 

for the purpose of offering 
testimony at a regularly scheduled 
Congressional hearing pursuant to 
a written request for such 
presentation made by the 
Chairman or Ranking Minority 
Member of the Committee or 
Subcommittee conducting such 
hearing. 
    (2) Any lobbying made 
unallowable by paragraph (a)(3) 
of this subsection to influence 
state or local legislation in order 
to directly reduce contract cost, or 
to avoid material impairment of 
the contractor's authority to 
perform the contract. 
    (3) Any activity specifically 
authorized by statute to be 
undertaken  
with funds from the contract. 
    (c) When a contractor seeks 
reimbursement for indirect costs, 
total lobbying costs shall be 
separately identified in the 
indirect cost rate proposal, and 
thereafter treated as other 
unallowable activity costs. 
    (d) Contractors shall maintain 
adequate records to demonstrate 
that the certification of costs as 
being allowable or unallowable 
(see 42.703-2) pursuant to this 
subsection complies with the 
requirements of this subsection. 
    (e) Existing procedures should 
be utilized to resolve in advance 
any significant questions or 
disagreements concerning the 
interpretation or application of 
this subsection. 
 
Sec. 31.205-23  Losses on other 
contracts. 
    An excess of costs over income 
under any other contract 
(including the contractor's 
contributed portion under cost-
sharing contracts) is unallowable. 
 
Sec. 31.205-24  Maintenance 
and repair costs. 
    (a) Costs necessary for the 
upkeep of property (including 
Government property, unless 
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otherwise provided for) that 
neither add to the permanent 
value of the property nor 
appreciably prolong its intended 
life, but keep it in an efficient 
operating condition, are to be 
treated as follows (but see 31.205-
11): 
    (1) Normal maintenance and 
repair costs are allowable. 
    (2) Extraordinary maintenance 
and repair costs are allowable, 
provided those costs are allocated 
to the applicable periods for 
purposes of determining contract 
costs (but see 31.109). 
    (b) Expenditures for plant and 
equipment, including 
rehabilitation which should be 
capitalized and subject to 
depreciation, according to 
generally accepted accounting 
principles as applied under the 
contractor's established policy or, 
when applicable, according to 48 
CFR 9904.404, Capitalization of 
Tangible Assets, are allowable 
only on a depreciation basis. 
 
Sec. 31.205-25  Manufacturing 
and production engineering costs. 
    (a) The costs of manufacturing 
and production engineering effort 
as described in (1) through (4) 
below are all allowable: 
    (1) Developing and deploying 
new or improved materials, 
systems, processes, methods, 
equipment, tools and techniques 
that are or are expected to be used 
in producing products or services; 
    (2) Developing and deploying 
pilot production lines; 
    (3) Improving current 
production functions, such as 
plant layout, production 
scheduling and control, methods 
and job analysis, equipment 
capabilities and capacities, 
inspection techniques, and tooling 
analysis (including tooling design 
and application improvements); 
and  
    (4) Material and manufacturing 
producibility analysis for 

production suitability and to 
optimize manufacturing 
processes, methods, and 
techniques. 
    (b) This cost principle does not 
cover:  
    (1) Basic and applied research 
effort (as defined in 31.205-18(a)) 
related to new technology, 
materials, systems, processes, 
methods, equipment, tools and 
techniques. Such technical effort 
is governed by 31.205-18, 
Independent research and 
development costs and bid and 
proposal costs; and 
    (2) Development effort for 
manufacturing or production 
materials, systems, processes, 
methods, equipment, tools and 
techniques that are intended for 
sale is also governed by 31.205-
18. 
    (c) Where manufacturing or 
production development costs are 
capitalized or required to be 
capitalized under the contractor's 
capitalization policies, allowable 
cost will be determined in 
accordance with the requirements 
of 31.205-11, Depreciation. 
 
Sec. 31.205-26  Material costs. 
    (a) Material costs include the 
costs of such items as raw 
materials, parts, sub-assemblies, 
components, and manufacturing 
supplies, whether purchased or 
manufactured by the contractor, 
and may include such collateral 
items as inbound transportation 
and intransit insurance. In 
computing material costs, 
consideration shall be given to 
reasonable overruns, spoilage, or 
defective work (unless otherwise 
provided in any contract provision 
relating to inspecting and 
correcting defective work). These 
costs are allowable, subject to the 
requirements of paragraphs (b) 
through (e) below. 
    (b) Costs of material shall be 
adjusted for income and other 
credits, including available trade 

discounts, refunds, rebates, 
allowances, and cash discounts, 
and credits for scrap, salvage, and 
material returned to vendors. 
Such income and other credits 
shall either be credited directly to 
the cost of the material or be 
allocated as a credit to indirect 
costs. When the contractor can 
demonstrate that failure to take 
cash discounts was reasonable, 
lost discounts need not be 
credited. 
    (c) Reasonable adjustments 
arising from differences between 
periodic physical inventories and 
book inventories may be included 
in arriving at costs; provided, 
such adjustments relate to the 
period of contract performance. 
    (d) When materials are 
purchased specifically for and are 
identifiable solely with 
performance under a contract, the 
actual purchase cost of those 
materials should be charged to the 
contract. If material is issued from 
stores, any generally recognized 
method of pricing such material is 
acceptable if that method is 
consistently applied and the 
results are equitable. When 
estimates of future material costs 
are required, current market price 
or anticipated acquisition cost 
may be used, but the basis of 
pricing must be disclosed. 
    (e) Allowance for all materials, 
supplies, and services that are 
sold or transferred between any 
divisions, subdivisions, 
subsidiaries, or affiliates of the 
contractor under a common 
control shall be on the basis of 
cost incurred in accordance with 
this subpart. However, allowance 
may be at price when it is the 
established practice of the 
transferring organization to price 
interorganizational transfers at 
other than cost for commercial 
work of the contractor or any 
division, subsidiary, or affiliate of 
the contractor under a common 
control, and when the item being 
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transferred qualifies for an 
exception under 15.403-1(b) and 
the contracting officer has not 
determined the price to be 
unreasonable. 
    (f) When a commercial item 
under paragraph (e) of this 
subsection is transferred at a price 
based on a catalog or market 
price, the price should be adjusted 
to reflect the quantities being 
acquired and may be adjusted to 
reflect the actual cost of any 
modifications necessary because 
of contract requirements. 
 
Sec. 31.205-27  Organization 
costs. 
    (a) Except as provided in 
paragraph (b) of this section, 
expenditures in connection with 
(1) planning or executing the 
organization or reorganization of 
the corporate structure of a 
business, including mergers and 
acquisitions, (2) resisting or 
planning to resist the 
reorganization of the corporate 
structure of a business or a change 
in the controlling interest in the 
ownership of a business, and (3) 
raising capital (net worth plus 
long-term liabilities), are 
unallowable. Such expenditures 
include but are not limited to 
incorporation fees and costs of 
attorneys, accountants, brokers, 
promoters and organizers, 
management consultants and 
investment counselors, whether or 
not employees of the contractor. 
Unallowable reorganization costs 
include the cost of any change in 
the contractor's financial 
structure, excluding 
administrative costs of short-term 
borrowings for working capital, 
resulting in alterations in the 
rights and interests of security 
holders, whether or not additional 
capital is raised. 
    (b) The cost of activities 
primarily intended to provide 
compensation will not be 
considered organizational costs 

subject to this subsection, but will 
be governed by 31.205-6. These 
activities include acquiring stock 
for (1) executive bonuses, (2) 
employee savings plans, and (3) 
employee stock ownership plans. 
 
Sec. 31.205-28  Other business 
expenses. 
    The following types of 
recurring costs are allowable 
when allocated on an equitable 
basis: 
    (a) Registry and transfer 
charges resulting from changes in 
ownership of securities issued by 
the contractor. 
    (b) Cost of shareholders' 
meetings. 
    (c) Normal proxy solicitations. 
    (d) Preparing and publishing 
reports to shareholders. 
    (e) Preparing and submitting 
required reports and forms to 
taxing and other regulatory 
bodies. 
    (f) Incidental costs of directors' 
and committee meetings. 
    (g) Other similar costs. 
 
Sec. 31.205-29  Plant protection 
costs. 
    Costs of items such as (a) 
wages, uniforms, and equipment 
of personnel engaged in plant 
protection, (b) depreciation on 
plant protection capital assets, and 
(c) necessary expenses to comply 
with military requirements, are 
allowable. 
 
Sec. 31.205-30  Patent costs. 
    (a) The following patent costs 
are allowable to the extent that 
they are incurred as requirements 
of a Government contract (but see 
31.205-33): 
    (1) Costs of preparing 
invention disclosures, reports, and 
other documents. 
    (2) Costs for searching the art 
to the extent necessary to make 
the invention disclosures. 
    (3) Other costs in connection 
with the filing and prosecution of 

a United States patent application 
where title or royalty-free license 
is to be conveyed to the 
Government. 
    (b) General counseling services 
relating to patent matters, such as 
advice on patent laws, 
regulations, clauses, and 
employee agreements, are 
allowable (but see 31.205-33). 
    (c) Other than those for general 
counseling services, patent costs 
not required by the contract are 
unallowable. (See also 31.205-
37.) 
 
Sec. 31.205-31  Plant 
reconversion costs. 
    Plant reconversion costs are 
those incurred in restoring or 
rehabilitating the contractor's 
facilities to approximately the 
same condition existing 
immediately before the start of 
the Government contract, fair 
wear and tear excepted. 
Reconversion costs are 
unallowable except for the cost of 
removing Government property 
and the restoration or 
rehabilitation costs caused by 
such removal. However, in 
special circumstances where 
equity so dictates, additional costs 
may be allowed to the extent 
agreed upon before costs are 
incurred. Care should be 
exercised to avoid duplication 
through allowance as 
contingencies, additional profit or 
fee, or in other contracts. 
 
Sec. 31.205-32  Precontract 
costs. 
    Precontract costs means costs 
incurred before the effective date 
of the contract directly pursuant 
to the negotiation and in 
anticipation of the contract award 
when such incurrence is necessary 
to comply with the proposed 
contract delivery schedule. These 
costs are allowable to the extent 
that they would have been 
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allowable if incurred after the 
date of the contract (see 31.109). 
 
Sec. 31.205-33  Professional and 
consultant service costs. 
    (a) Definition. Professional and 
consultant services, as used in this 
subsection, means those services 
rendered by persons who are 
members of a particular 
profession or possess a special 
skill and who are not officers or 
employees of the contractor. 
Examples include those services 
acquired by contractors or 
subcontractors in order to enhance 
their legal, economic, financial, or 
technical positions. Professional 
and consultant services are 
generally acquired to obtain 
information, advice, opinions, 
alternatives, conclusions, 
recommendations, training, or 
direct assistance, such as studies, 
analyses, evaluations, liaison with 
Government officials, or other 
forms of representation. 
    (b) Costs of professional and 
consultant services are allowable 
subject to this paragraph and 
paragraphs (c) through (f) of this 
subsection when reasonable in 
relation to the services rendered 
and when not contingent upon 
recovery of the costs from the 
Government (but see 31.205-30 
and 31.205-47). 
    (c) Costs of professional and 
consultant services performed 
under any of the following 
circumstances are unallowable: 
    (1) Services to improperly 
obtain, distribute, or use 
information or data protected by 
law or regulation (e.g., 52.215-
1(e), Restriction on Disclosure 
and Use of Data). 
    (2) Services that are intended to 
improperly influence the contents 
of solicitations, the evaluation of 
proposals or quotations, or the 
selection of sources for contract 
award, whether award is by the 
Government, or by a prime 
contractor or subcontractor. 

    (3) Any other services 
obtained, performed, or otherwise 
resulting in violation of any 
statute or regulation prohibiting 
improper business practices or 
conflicts of interest. 
    (4) Services performed which 
are not consistent with the 
purpose and scope of the services 
contracted for or otherwise agreed 
to. 
    (d) In determining the 
allowability of costs (including 
retainer fees) in a particular case, 
no single factor or any special 
combination of factors is 
necessarily determinative. 
However, the contracting officer 
shall consider the following 
factors, among others: 
    (1) The nature and scope of the 
service rendered in relation to the 
service required. 
    (2) The necessity of contracting 
for the service, considering the 
contractor's capability in the 
particular area. 
    (3) The past pattern of 
acquiring such services and their 
costs, particularly in the years 
prior to the award of Government 
contracts. 
    (4) The impact of Government 
contracts on the contractor's 
business. 
    (5) Whether the proportion of 
Government work to the 
contractor's total business is such 
as to influence the contractor in 
favor of incurring the cost, 
particularly when the services 
rendered are not of a continuing 
nature and have little relationship 
to work under Government 
contracts. 
    (6) Whether the service can be 
performed more economically by 
employment rather than by 
contracting. 
    (7) The qualifications of the 
individual or concern rendering 
the service and the customary fee 
charged, especially on non-
Government contracts. 

    (8) Adequacy of the contractual 
agreement for the service (e.g., 
description of the service, 
estimate of time required, rate of 
compensation, termination 
provisions). 
    (e) Retainer fees, to be 
allowable, must be supported by 
evidence that-- 
    (1) The services covered by the 
retainer agreement are necessary 
and customary; 
    (2) The level of past services 
justifies the amount of the retainer 
fees (if no services were rendered, 
fees are not automatically 
unallowable); 
    (3) The retainer fee is 
reasonable in comparison with 
maintaining an in-house 
capability to perform the covered 
services, when factors such as 
cost and level of expertise are 
considered; and  
    (4) The actual services 
performed are documented in 
accordance with paragraph (f) of 
this subsection. 
    (f) Fees for services rendered 
shall be allowable only when 
supported by evidence of the 
nature and scope of the service 
furnished. (See also 31.205-
38(f).) However, retainer 
agreements generally are not 
based on specific statements of 
work. Evidence necessary to 
determine that work performed is 
proper and does not violate law or 
regulation shall include-- 
    (1) Details of all agreements 
(e.g., work requirements, rate of 
compensation, and nature and 
amount of other expenses, if any) 
with the individuals or 
organizations providing the 
services and details of actual 
services performed; 
    (2) Invoices or billings 
submitted by consultants, 
including sufficient detail as to 
the time expended and nature of 
the actual services provided; and  
    (3) Consultants' work products 
and related documents, such as 
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trip reports indicating persons 
visited and subjects discussed, 
minutes of meetings, and 
collateral memoranda and reports. 
 
Sec. 31.205-34  Recruitment 
costs. 
    (a) Subject to paragraph (b) of 
this subsection, the following 
costs are allowable: 
    (1) Costs of help-wanted 
advertising. 
    (2) Costs of operating an 
employment office needed to 
secure and maintain an adequate 
labor force. 
    (3) Costs of operating an 
aptitude and educational testing 
program 
    (4) Travel costs of employees 
engaged in recuiting personnel. 
    (5) Travel costs of applicants 
for interviews. 
    (6) Costs for employment 
agencies, not in excess of 
standard commercial rates. 
    (b) Help-wanted advertising 
costs are unallowable if the 
advertising-- 
    (1) Does not describe specific 
positions or classes of positions; 
or  
    (2) Includes material that is not 
relevant for recruitment purposes, 
such as extensive illustrations or 
descriptions of the company's 
products or capabilities. 
 
Sec. 31.205-35  Relocation costs. 
    (a) Relocation costs are costs 
incident to the permanent change 
of assigned work location (for a 
period of 12 months or more) of 
an existing employee or upon 
recruitment of a new employee. 
The following types of relocation 
costs are allowable as noted, 
subject to the limitations in 
paragraphs (b) and (f) of this 
subsection: 
    (1) Costs of travel of the 
employee and members of the 
employee's immediate family (see 
31.205-46) and transportation of 

the household and personal 
effects to the new location. 
    (2) Costs of finding a new 
home, such as advance trips by 
the employee or the spouse, or 
both, to locate living quarters, and 
temporary lodging during the 
transition period for the employee 
and members of the employee's 
immediate family. 
    (3) Closing costs incident to the 
disposition of the actual residence 
owned by the employee when 
notified of the transfer (e.g., 
brokerage fees, legal fees, 
appraisal fees, points, and finance 
charges), except that these costs, 
when added to the costs described 
in paragraph (a)(4) of this 
subsection, shall not exceed 14 
percent of the sales price of the 
property sold. 
    (4) Continuing costs of 
ownership of the vacant former 
actual residence being sold, such 
as maintenance of building and 
grounds (exclusive of fixing up 
expenses), utilities, taxes, 
property insurance, and mortgage 
interest, after the settlement date 
or lease date of a new permanent 
residence, except that these costs, 
when added to the costs described 
in paragraph (a)(3) of this 
subsection, shall not exceed 14 
percent of the sales price of the 
property sold. 
    (5) Other necessary and 
reasonable expenses normally 
incident to relocation, such as 
disconnecting and connecting 
household appliances; automobile 
registration; driver's license and 
use taxes; cutting and fitting rugs, 
draperies, and curtains; forfeited 
utility fees and deposits; and 
purchase of insurance against 
damage to or loss of personal 
property while in transit. 
    (6) Costs incident to acquiring 
a home in the new work location, 
except that-- 
    (i) These costs are not 
allowable for existing employees 
or newly recruited employees 

who were not homeowners before 
the relocation; and  
    (ii) The total costs shall not 
exceed 5 percent of the purchase 
price of the new home. 
    (7) Mortgage interest 
differential payments, except that 
these costs are not allowable for 
existing or newly recruited 
employees who, before the 
relocation, were not homeowners 
and the total payments are limited 
to an amount determined as 
follows: 
    (i) The difference between the 
mortgage interest rates of the old 
and new residences times the 
current balance of the old 
mortgage times 3 years. 
    (ii) When mortgage differential 
payments are made on a lump-
sum basis and the employee 
leaves or is transferred again in 
less than 3 years, the amount 
initially recognized shall be 
proportionately adjusted to reflect 
payments only for the actual time 
of the relocation. 
    (8) Rental differential 
payments covering situations 
where relocated employees retain 
ownership of a vacated home in 
the old location and rent at the 
new location. The rented quarters 
at the new location must be 
comparable to those vacated, and 
the allowable differential 
payments may not exceed the 
actual rental costs for the new 
home, less the fair market rent for 
the vacated home times 3 years. 
    (9) Costs of canceling an 
unexpired lease. 
    (10) Payments for increased 
employee income or Federal 
Insurance Contributions Act (26 
U.S.C. chapter 21) taxes incident 
to allowable reimbursed 
relocation costs. 
    (11) Payments for spouse 
employment assistance. 
    (b) The costs described in 
paragraph (a) of this subsection 
must also meet the following 
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criteria to be considered 
allowable: 
    (1) The move must be for the 
benefit of the employer. 
    (2) Reimbursement must be in 
accordance with an established 
policy or practice that is 
consistently followed by the 
employer and is designed to 
motivate employees to relocate 
promptly and economically. 
    (3) The costs must not be 
otherwise unallowable under 
subpart 31.2. 
    (4) Amounts to be reimbursed 
shall not exceed the employee's 
actual expenses, except that for 
miscellaneous costs of the type 
discussed in paragraph (a)(5) of 
this subsection, a flat amount, not 
to exceed $5,000, may be allowed 
in lieu of actual costs. 
    (c) The following types of costs 
are unallowable: 
    (1) Loss on the sale of a home. 
    (2) Costs incident to acquiring 
a home in the new location as 
follows: 
    (i) Real estate brokers' fees and 
commissions. 
    (ii) Costs of litigation. 
    (iii) Real and personal property 
insurance against damage or loss 
of property. 
    (iv) Mortgage life insurance. 
    (v) Owner's title policy 
insurance when such insurance 
was not previously carried by the 
employee on the old residence. 
(However, the cost of a mortgage 
title policy is allowable.) 
    (vi) Property taxes and 
operating or maintenance costs. 
    (3) Continuing mortgage 
principal payments on a residence 
being sold. 
    (4) Costs incident to furnishing 
equity or nonequity loans to 
employees or making 
arrangements with lenders for 
employees to obtain lower-than-
market rate mortgage loans. 
    (d) If relocation costs for an 
employee have been allowed 
either as an allocable indirect or 

direct cost, and the employee 
resigns within 12 months for 
reasons within the employee's 
control, the contractor shall 
refund or credit the relocation 
costs to the Government. 
    (e) Subject to the requirements 
of paragraphs (a) through (d) 
above, the costs of family 
movements and of personnel 
movements of a special or mass 
nature are allowable. The cost, 
however, should be assigned on 
the basis of work (contracts) or 
time period benefited. 
    (f) Relocation costs (both 
outgoing and return) of 
employees who are hired for 
performance on specific contracts 
or long-term field projects are 
allowable if-- 
    (1) The term of employment is 
12 months or more; 
    (2) The employment agreement 
specifically limits the duration of 
employment to the time spent on 
the contract or field project for 
which the employee is hired; 
    (3) The employment agreement 
provides for return relocation to 
the employee's permanent and 
principal home immediately prior 
to the outgoing relocation, or 
other location of equal or lesser 
cost; and  
    (4) The relocation costs are 
determined under the rules of 
paragraphs (a) through (d) above. 
However, the costs to return 
employees, who are released from 
employment upon completion of 
field assignments pursuant to their 
employment agreements, are not 
subject to the refund or credit 
requirement of paragraph (d). 
 
Sec. 31.205-36  Rental costs. 
    (a) This subsection is 
applicable to the cost of renting or 
leasing real or personal property 
acquired under ``operating leases'' 
as defined in Statement of 
Financial Accounting Standards 
No. 13 (FAS-13), Accounting for 
Leases. Compliance with 31.205-

11(m) requires that assets 
acquired by means of capital 
leases, as defined in FAS-13, 
shall be treated as purchased 
assets; i.e., be capitalized and the 
capitalized value of such assets be 
distributed over their useful lives 
as depreciation charges, or over 
the lease term as amortization 
charges, as appropriate (but see 
subparagraph (b)(4) below). 
    (b) The following costs are 
allowable: 
    (1) Rental costs under 
operating leases, to the extent that 
the rates are reasonable at the 
time of the lease decision, after 
consideration of (i) rental costs of 
comparable property, if any; (ii) 
market conditions in the area; (iii) 
the type, life expectancy, 
condition, and value of the 
property leased; (iv) alternatives 
available; and (v) other provisions 
of the agreement. 
    (2) Rental costs under a sale 
and leaseback arrangement only 
up to the amount the contractor 
would be allowed if the contractor 
retained title. 
    (3) Charges in the nature of 
rent for property between any 
divisions, subsidiaries, or 
organization under common 
control, to the extent that they do 
not exceed the normal costs of 
ownership, such as depreciation, 
taxes, insurance, facilities capital 
cost of money, and maintenance 
(excluding interest or other 
unallowable costs pursuant to part 
31), provided that no part of such 
costs shall duplicate any other 
allowed cost. Rental cost of 
personal property leased from any 
division, subsidiary, or affiliate of 
the contractor under common 
control, that has an established 
practice of leasing the same or 
similar property to unaffiliated 
lessees shall be allowed in 
accordance with subparagraph 
(b)(1) above. 
    (4) Rental costs under leases 
entered into before March 1, 1970 
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for the remaining term of the 
lease (excluding options not 
exercised before March 1, 1970) 
to the extent they would have 
been allowable under Defense 
Acquisition Regulation (Formerly 
ASPR) 15-205.34 or Federal 
Procurement Regulations section 
1-15.205-34 in effect January 1, 
1969. 
    (c) The allowability of rental 
costs under unexpired leases in  
connection with terminations is 
treated in 31.205-42(e). 
 
Sec. 31.205-37  Royalties and 
other costs for use of patents. 
    (a) Royalties on a patent or 
amortization of the cost of 
purchasing a patent or patent 
rights necessary for the proper 
performance of the contract and 
applicable to contract products or 
processes are allowable unless-- 
    (1) The Government has a 
license or the right to a free use of 
the patent; 
    (2) The patent has been 
adjudicated to be invalid, or has 
been administratively determined 
to be invalid; 
    (3) The patent is considered to 
be unenforceable; or 
    (4) The patent is expired. 
    (b) Care should be exercised in 
determining reasonableness when 
the royalties may have been 
arrived at as a result of less-than-
arm's-length bargaining; e.g., 
royalties-- 
    (1) Paid to persons, including 
corporations, affiliated with the 
contractor; 
    (2) Paid to unaffiliated parties, 
including corporations, under an 
agreement entered into in 
contemplation that a Government 
contract would be awarded; or 
    (3) Paid under an agreement 
entered into after the contract 
award. 
    (c) In any case involving a 
patent formerly owned by the 
contractor, the royalty amount 
allowed should not exceed the 

cost which would have been 
allowed had the contractor 
retained title. 
    (d) See 31.109 regarding 
advance agreements. 
 
Sec. 31.205-38  Selling costs. 
    (a) Selling is a generic term 
encompassing all efforts to 
market the contractor's products 
or services, some of which are 
covered specifically in other 
subsections of 31.205. Selling 
activity includes the following 
broad categories: 
    (1) Advertising. 
    (2) Corporate image 
enhancement including broadly-
targeted sales efforts, other than 
advertising. 
    (3) Bid and proposal costs. 
    (4) Market planning. 
    (5) Direct selling. 
    (b) Advertising costs are 
defined at 31.205-1(b) and are 
subject to the allowability 
provisions of 31.205-1 (d) and (f). 
Corporate image enhancement 
activities are included within the 
definitions of public relations at 
31.205-1(a) and entertainment at 
31.205-14 and are subject to the 
allowability provisions at 31.205-
1 (e) and (f) and 31.205-14, 
respectively. Bid and proposal 
costs are defined at 31.205-18 and 
have their allowability controlled 
by that subsection. Market 
planning involves market research 
and analysis and generalized 
management planning concerned 
with development of the 
contractor's business. The 
allowability of long-range market 
planning costs is controlled by the 
provisions of 31.205-12. Other 
market planning costs are 
allowable to the extent that they 
are reasonable and not in excess 
of the limitations of subparagraph 
(c)(2) of this subsection. Costs of 
activities which are correctly 
classified and disallowed under 
cost principles referenced in this 
paragraph (b) are not to be 

reconsidered for reimbursement 
under any other provision of this 
subsection. 
    (c)(1) Direct selling efforts are 
those acts or actions to induce 
particular customers to purchase 
particular products or services of 
the contractor. Direct selling is 
characterized by person-to-person 
contact and includes such 
activities as familiarizing a 
potential customer with the 
contractor's products or services, 
conditions of sale, service 
capabilities, etc. It also includes 
negotiation, liaison between 
customer and contractor 
personnel, technical and 
consulting activities, individual 
demonstrations, and any other 
activities having as their purpose 
the application or adaptation of 
the contractor's products or 
services for a particular 
customer's use. The cost of direct 
selling efforts is allowable if 
reasonable in amount. 
    (2) The costs of broadly 
targeted and direct selling efforts 
and market planning other than 
long-range, that are incurred in 
connection with a significant 
effort to promote export sales of 
products normally sold to the U.S. 
Government, including the costs 
of exhibiting and demonstrating 
such products, are allowable on 
contracts with the U.S. 
Government provided the costs 
are allocable, reasonable, and 
otherwise allowable under this 
subpart 31.2. 
    (d) The costs of any selling 
efforts other than those addressed 
in paragraphs (b) or (c) of this 
subsection are unallowable. 
    (e) Costs of the type identified 
in paragraphs (b), (c), and (d) of 
this subsection are often 
commingled on the contractor's 
books in the selling expense 
account because these activities 
are performed by the sales 
departments. However, 
identification and segregation of 
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unallowable costs is required 
under the provisions of 31.201-6 
and 48 CFR 9904.405, and such 
costs are not allowable merely 
because they are incurred in 
connection with allowable selling 
activities. 
    (f) Notwithstanding any other 
provision of this subsection, 
sellers' or agents' compensation, 
fees, commissions, percentages, 
retainer or brokerage fees, 
whether or not contingent upon 
the award of contracts, are 
allowable only when paid to bona 
fide employees or established 
commercial or selling agencies 
maintained by the contractor for 
the purpose of securing business. 
 
Sec. 31.205-39  Service and 
warranty costs. 
    Service and warranty costs 
include those arising from 
fulfillment of any contractual 
obligation of a contractor to 
provide services such as 
installation, training, correcting 
defects in the products, replacing 
defective parts, and making 
refunds in the case of inadequate 
performance. When not 
inconsistent with the terms of the 
contract, service and warranty 
costs are allowable. However, 
care should be exercised to avoid 
duplication of the allowance as an 
element of both estimated product 
cost and risk. 
 
Sec. 31.205-40  Special tooling 
and special test equipment 
costs. 
    (a) The terms special tooling 
and special test equipment are 
defined in 45.101. 
    (b) The cost of special tooling 
and special test equipment used in 
performing one or more 
Government contracts is 
allowable and shall be allocated 
to the specific Government 
contract or contracts for which 
acquired, except that the cost of 
(1) items acquired by the 

contractor before the effective 
date of the contract (or 
replacement of such items), 
whether or not altered or adapted 
for use in performing the contract, 
and (2) items which the contract 
schedule specifically excludes, 
shall be allowable only as 
depreciation or amortization. 
    (c) When items are disqualified 
as special tooling or special test 
equipment because with relatively 
minor expense they can be made 
suitable for general purpose use 
and have a value as such 
commensurate with their value as 
special tooling or special test 
equipment, the cost of adapting 
the items for use under the 
contract and the cost of returning 
them to their prior configuration 
are allowable. 
 
Sec. 31.205-41  Taxes. 
    (a) The following types of costs 
are allowable: 
    (1) Federal, State, and local 
taxes (see part 29), except as 
otherwise provided in paragraph 
(b) below that are required to be 
and are paid or accrued in 
accordance with generally 
accepted accounting principles. 
Fines and penalties are not 
considered taxes. 
    (2) Taxes otherwise allowable 
under subparagraph (a)(1) above, 
but upon which a claim of 
illegality or erroneous assessment 
exists; provided the contractor, 
before paying such taxes-- 
    (i) Promptly requests 
instructions from the contracting 
officer concerning such taxes; and  
    (ii) Takes all action directed by 
the contracting officer arising out 
of subparagraph (2)(i) above or an 
independent decision of the 
Government as to the existence of 
a claim of illegality or erroneous 
assessment, to (A) determine the 
legality of the assessment or (B) 
secure a refund of such taxes. 
    (3) Pursuant to subparagraph 
(a)(2) above, the reasonable costs 

of any action taken by the 
contractor at the direction or with 
the concurrence of the contracting 
officer. Interest or penalties 
incurred by the contractor for 
non-payment of any tax at the 
direction of the contracting officer 
or by reason of the failure of the 
contracting officer to ensure 
timely direction after a prompt 
request. 
    (4) The Environmental Tax 
found at section 59A of the 
Internal Revenue Code, also 
called the ``Superfund Tax.'' 
    (b) The following types of 
costs are not allowable: 
    (1) Federal income and excess 
profits taxes. 
    (2) Taxes in connection with 
financing, refinancing, refunding 
operations, or reorganizations (see 
31.205-20 and 31.205-27). 
    (3) Taxes from which 
exemptions are available to the 
contractor directly, or available to 
the contractor based on an 
exemption afforded the 
Government, except when the 
contracting officer determines 
that the administrative burden 
incident to obtaining the 
exemption outweighs the 
corresponding benefits accruing 
to the Government. When partial 
exemption from a tax is 
attributable to Government 
contract activity, taxes charged to 
such work in excess of that 
amount resulting from application 
of the preferential treatment are 
unallowable. These provisions 
intend that tax preference 
attributable to Government 
contract activity be realized by 
the Government. The term 
exemption means freedom from 
taxation in whole or in part and 
includes a tax abatement or 
reduction resulting from mode of 
assessment, method of 
calculation, or otherwise. 
    (4) Special assessments on land 
that represent capital 
improvements. 
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    (5) Taxes (including excises) 
on real or personal property, or on 
the value, use, possession or sale 
thereof, which is used solely in 
connection with work other than 
on Government contracts (see 
paragraph (c) below). 
    (6) Any excise tax in subtitle 
D, chapter 43 of the Internal 
Revenue Code of 1986, as 
amended. That chapter includes 
excise taxes imposed in 
connection with qualified pension 
plans, welfare plans, deferred 
compensation plans, or other 
similar types of plans. 
    (7) Income tax accruals 
designed to account for the tax 
effects of differences between 
taxable income and pretax income 
as reflected by the books of 
account and financial statements. 
    (c) Taxes on property (see 
subparagraph (b)(5) above) used 
solely in connection with either 
non-Government or Government 
work should be considered 
directly applicable to the 
respective category of work 
unless the amounts involved are 
insignificant or comparable 
results would otherwise be 
obtained; e.g., taxes on 
contractor-owned work-in-
process which is used solely in 
connection with non-Government 
work should be allocated to such 
work; taxes on contractor-owned 
work-in-process inventory (and 
Government-owned work-in-
process inventory when taxed) 
used solely in connection with 
Government work should be 
charged to such work. The cost of 
taxes incurred on property used in 
both Government and non-
Government work shall be 
apportioned to all such work 
based upon the use of such 
property on the respective final 
cost objectives. 
    (d) Any taxes, interest, or 
penalties that were allowed as 
contract costs and are refunded to 
the contractor shall be credited or 

paid to the Government in the 
manner it directs. If a contractor 
or subcontractor obtains a foreign 
tax credit that reduces its U.S. 
Federal income tax return because 
of the payment of any tax or duty 
allowed as contract costs, and if 
those costs were reimbursed by a 
foreign government, the amount 
of the reduction shall be paid to 
the Treasurer of the United States 
at the time the Federal income tax 
return is filed. However, any 
interest actually paid or credited 
to a contractor incident to a 
refund of tax, interest, or penalty 
shall be paid or credited to the 
Government only to the extent 
that such interest accrued over the 
period during which the 
contractor had been reimbursed 
by the Government for the taxes, 
interest, or penalties. 
 
Sec. 31.205-42  Termination 
costs. 
    Contract terminations generally 
give rise to the incurrence of costs 
or the need for special treatment 
of costs that would not have 
arisen had the contract not been 
terminated. The following cost 
principles peculiar to terminktion 
situations are to be used in 
conjunction with the other cost 
principles in subpart 31.2: 
    (a) Common items. The costs 
of items reasonably usable on the 
contractor's other work shall not 
be allowable unless the contractor 
submits evidence that the items 
could not be retained at cost 
without sustaining a loss. The 
contracting officer should 
consider the contractor's plans and 
orders for current and planned 
production when determining if 
items can reasonably be used on 
other work of the contractor. 
Contemporaneous purchases of 
common items by the contractor 
shall be regarded as evidence that 
such items are reasonably usable 
on the contractor's other work. 
Any acceptance of common items 

as allocable to the terminated 
portion of the contract should be 
limited to the extent that the 
quantities of such items on hand, 
in transit, and on order are in 
excess of the reasonable 
quantitative requirements of other 
work. 
    (b) Costs continuing after 
termination. Despite all 
reasonable efforts by the 
contractor, costs which cannot be 
discontinued immediately after 
the effective date of termination 
are generally allowable. However, 
any costs continuing after the 
effective date of the termination 
due to the negligent or willful 
failure of the contractor to 
discontinue the costs shall be 
unallowable. 
    (c) Initial costs. Initial costs, 
including starting load and 
preparatory costs, are allowable 
as follows: 
    (1) Starting load costs not fully 
absorbed because of termination 
are nonrecurring labor, material, 
and related overhead costs 
incurred in the early part of 
production and result from factors 
such as-- 
    (i) Excessive spoilage due to 
inexperienced labor; 
    (ii) Idle time and subnormal 
production due to testing and 
changing production methods; 
    (iii) Training; and  
    (iv) Lack of familiarity or 
experience with the product, 
materials, or manufacturing 
processes. 
    (2) Preparatory costs incurred 
in preparing to perform the 
terminated contract include such 
costs as those incurred for initial 
plant rearrangement and 
alterations, management and 
personnel organization, and 
production planning. They do not 
include special machinery and 
equipment and starting load costs. 
    (3) When initial costs are 
included in the settlement 
proposal as a direct charge, such 
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costs shall not also be included in 
overhead. Initial costs attributable 
to only one contract shall not be 
allocated to other contracts. 
    (4) If initial costs are claimed 
and have not been segregated on 
the contractor's books, they shall 
be segregated for settlement 
purposes from cost reports and 
schedules reflecting that high unit 
cost incurred during the early 
stages of the contract. 
    (5) If the settlement proposal is 
on the inventory basis, initial 
costs should normally be 
allocated on the basis of total end 
items called for by the contract 
immediately before termination; 
however, if the contract includes 
end items of a diverse nature, 
some other equitable basis may be 
used, such as machine or labor 
hours. 
    (d) Loss of useful value. Loss 
of useful value of special tooling, 
and special machinery and 
equipment is generally allowable, 
provided-- 
    (1) The special tooling, or 
special machinery and equipment 
is not reasonably capable of use in 
the other work of the contractor; 
    (2) The Government's interest 
is protected by transfer of title or 
by other means deemed 
appropriate by the contracting 
officer; and 
    (3) The loss of useful value for 
any one terminated contract is 
limited to that portion of the 
acquisition cost which bears the 
same ratio to the total acquisition 
cost as the terminated portion of 
the contract bears to the entire 
terminated contract and other 
Government contracts for which 
the special tooling, or special 
machinery and equipment was 
acquired. 
    (e) Rental under unexpired 
leases. Rental costs under 
unexpired leases, less the residual 
value of such leases, are generally 
allowable when shown to have 
been reasonably necessary for the 

performance of the terminated 
contract, if-- 
    (1) The amount of rental 
claimed does not exceed the 
reasonable use value of the 
property leased for the period of 
the contract and such further 
period as may be reasonable; and  
    (2) The contractor makes all 
reasonable efforts to terminate, 
assign, settle, or otherwise reduce 
the cost of such lease. 
    (f) Alterations of leased 
property. The cost of alterations 
and reasonable restorations 
required by the lease may be 
allowed when the alterations were 
necessary for performing the 
contract. 
    (g) Settlement expenses. (1) 
Settlement expenses, including 
the following, are generally 
allowable: 
    (i) Accounting, legal, clerical, 
and similar costs reasonably 
necessary for-- 
    (A) The preparation and 
presentation, including supporting 
data, of settlement claims to the 
contracting officer; and  
    (B) The termination and 
settlement of subcontracts. 
    (ii) Reasonable costs for the 
storage, transportation, protection, 
and disposition of property 
acquired or produced for the 
contract. 
    (iii) Indirect costs related to 
salary and wages incurred as 
settlement expenses in (i) and (ii); 
normally, such indirect costs shall 
be limited to payroll taxes, fringe 
benefits, occupancy costs, and 
immediate supervision costs. 
    (2) If settlement expenses are 
significant, a cost account or work 
order shall be established to 
separately identify and 
accumulate them. 
    (h) Subcontractor claims. 
Subcontractor claims, including 
the allocable portion of the claims 
common to the contract and to 
other work of the contractor, are 
generally allowable. An 

appropriate share of the 
contractor's indirect expense may 
be allocated to the amount of 
settlements with subcontractors; 
provided, that the amount 
allocated is reasonably 
proportionate to the relative 
benefits received and is otherwise 
consistent with 31.201-4 and 
31.203(c). The indirect expense 
so allocated shall exclude the 
same and similar costs claimed 
directly or indirectly as settlement 
expenses. 
 
Sec. 31.205-43  Trade, business, 
technical, and professional 
activity costs. 
    The following types of costs 
are allowable: 
    (a) Memberships in trade, 
business, technical, and 
professional organizations. 
    (b) Subscriptions to trade, 
business, professional, or other 
technical periodicals. 
    (c) When the principal purpose 
of a meeting, convention, 
conference, symposium, or 
seminar is the dissemination of 
trade, business, technical or 
professional information or the 
stimulation of production or 
improved productivity: 
    (1) Costs of organizing, setting 
up, and sponsoring the meetings, 
conventions, symposia, etc., 
including rental of meeting 
facilities, transportation, 
subsistence, and incidental costs; 
    (2) Costs of attendance by 
contractor employees, including 
travel costs (see 31.205-46); and  
    (3) Costs of attendance by 
individuals who are not 
employees of the contractor, 
provided; 
    (i) Such costs are not also 
reimbursed to the individual by 
the employing company or 
organization, and  
    (ii) The individual's attendance 
is essential to achieve the purpose 
of the conference, meeting, 
convention, symposium, etc. 
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Sec. 31.205-44  Training and 
education costs. 
    (a) Allowable costs. Training 
and education costs are allowable 
to the extent indicated below. 
    (b) Vocational training. Costs 
of preparing and maintaining a 
noncollege level program of 
instruction, including but not 
limited to on-the-job, classroom, 
and apprenticeship training, 
designed to increase the 
vocational effectiveness of 
employees, are allowable. These 
costs include (1) salaries or wages 
of trainees (excluding overtime 
compensation), (2) salaries of the 
director of training and staff when 
the training program is conducted 
by the contractor, (3) tuition and 
fees when the training is in an 
institution not operated by the 
contractor, and/or (4) training 
materials and textbooks. 
    (c) Part-time college level 
education. Allowable costs of 
part-time college education at an 
undergraduate or postgraduate 
level, including that provided at 
the contractor's own facilities, are 
limited to-- 
    (1) Fees and tuition charged by 
the educational institution, or, 
instead of tuition, instructors' 
salaries and the related share of 
indirect cost of the educational 
institution, to the extent that the 
sum thereof is not in excess of the 
tuition that would have been paid 
to the participating educational 
institution; 
    (2) Salaries and related costs of 
instructors who are employees of 
the contractor; and  
    (3) Training materials and 
textbooks; and  
    (4) Straight-time compensation 
of each employee for time spent 
attending classes during working 
hours not in excess of 156 hours 
per year where circumstances do 
not permit the operation of classes 
or attendance at classes after 
regular working hours. In unusual 

cases, the period may be extended 
(see paragraph (h) below). 
    (d) Full-time education. Costs 
of tuition, fees, training materials 
and textbooks (but not 
subsistence, salary, or any other 
emoluments) in connection with 
full-time education, including that 
provided at the contractor's own 
facilities, at a postgraduate but not 
undergraduate college level, are 
allowable only when the course or 
degree pursued is related to the 
field in which the employee is 
working or may reasonably be 
expected to work and are limited 
to a total period not to exceed 2 
school years or the length of the 
degree program, whichever is 
less, for each employee so 
trained. 
    (e) Specialized programs. Costs 
of attendance of up to 16 weeks 
per employee per year at 
specialized programs specifically 
designed to enhance the 
effectiveness of managers or to 
prepare employees for such 
positions are allowable. Such 
costs include enrollment fees and 
related charges and employees' 
salaries, subsistence, training 
materials, textbooks, and travel. 
Costs allowable under this 
paragraph do not include costs for 
courses that are part of a degree-
oriented curriculum, which are 
only allowable pursuant to 
paragraphs (c) and (d) of this 
subsection. 
    (f) Other expenses. 
Maintenance expense and normal 
depreciation or fair rental on 
facilities owned or leased by the 
contractor for training purposes 
are allowable in accordance with 
31.205-17, 31.205-24, and 
31.205-36. 
    (g) Grants. Grants to 
educational or training 
institutions, including the 
donation of facilities or other 
properties, scholarships, and 
fellowships are considered 

contributions and are 
unallowable. 
    (h) Advance agreements. (1) 
Training and education costs in 
excess of those otherwise 
allowable under (c) and (d) of this 
subsection, including subsistence, 
salaries, or any other emoluments, 
may be allowed to the extent set 
forth in an advance agreement 
negotiated under 31.109. To be 
considered for an advance 
agreement, the contractor must 
demonstrate that the costs are 
consistently incurred under an 
established managerial, 
engineering, or scientific training 
and education program, and that 
the course or degree pursued is 
related to the field in which 
employees are now working or 
may reasonably be expected to 
work. Before entering into the 
advance agreement, the 
contracting officer shall give 
consideration to such factors as-- 
    (i) The length of employees' 
service with the contractor; 
    (ii) Employees' past 
performance and potential; 
    (iii) Whether employees are in 
formal development programs; 
and 
    (iv) The total number of 
participating employees. 
    (2) Any advance agreement 
must include a provision requiring 
the contractor to refund to the 
Government training and 
education costs for employees 
who resign within 12 months of 
completion of such training or 
education for reasons within an 
employee's control. 
    (i) Training or education costs 
for other than bona--fide 
employees. Costs of tuition, fees, 
textbooks, and similar or related 
benefits provided for other than 
bona--fide employees are 
unallowable, except that the costs 
incurred for educating employee 
dependents (primary and 
secondary level studies) when the 
employee is working in a foreign 
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country where public education is 
not available and where suitable 
private education is inordinately 
expensive may be included in 
overseas differential. 
    (j) Employee dependent 
education plans. Costs of college 
plans for employee dependents 
are unallowable. 
 
Sec. 31.205-45  Transportation 
costs. 
    Allowable transportation costs 
include freight, express, cartage, 
and postage charges relating to 
goods purchased, in process, or 
delivered. When these costs can 
be identified with the items 
involved, they may be directly 
costed as transportation costs or 
added to the cost of such items. 
When identification with the 
materials received cannot be 
made, inbound transportation 
costs may be charged to the 
appropriate indirect cost accounts 
if the contractor follows a 
consistent and equitable 
procedure. Outbound freight, if 
reimbursable under the terms of 
the contract, shall be treated as a 
direct cost. 
 
Sec. 31.205-46  Travel costs. 
    (a) Costs for transportation, 
lodging, meals, and incidental 
expenses. (1) Costs incurred by 
contractor personnel on official 
company business are allowable, 
subject to the limitations 
contained in this subsection. 
Costs for transportation may be 
based on mileage rates, actual 
costs incurred, or on a 
combination thereof, provided the 
method used results in a 
reasonable charge. Costs for 
lodging, meals, and incidental 
expenses may be based on per 
diem, actual expenses, or a 
combination thereof, provided the 
method used results in a 
reasonable charge. 
    (2) Except as provided in 
paragraph (a)(3) of this section, 

costs incurred for lodging, meals, 
and incidental expenses (as 
defined in the regulations cited in 
(a)(2) (i) through (iii) of this 
paragraph) shall be considered to 
be reasonable and allowable only 
to the extent that they do not 
exceed on a daily basis the 
maximum per diem rates in effect 
at the time of travel as set forth in 
the-- 
    (i) Federal Travel Regulation, 
prescribed by the General 
Services Administration, for 
travel in the conterminous 48 
United States, available on a 
subscription basis from the 
Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402, Stock 
No. 922-002-00000-2; 
    (ii) Joint Travel Regulations, 
Volume 2, DoD Civilian 
Personnel, Appendix A, 
prescribed by the Department of 
Defense, for travel in Alaska, 
Hawaii, The Commonwealth of 
Puerto Rico, and territories and 
possessions of the United States, 
available on a subscription basis 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, DC 
20402, Stock No. 908-010-00000-
1; or  
    (iii) Standarized Regulations 
(Government Civilians, Foreign 
Areas), section 925, Maximum 
Travel Per Diem Allowances of 
Foreign Areas, prescribed by the 
Department of State, for travel in 
areas not covered in (a)(2) (i) and 
(ii) of this paragraph, available on 
a subscription basis from the 
Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402, Stock 
No. 744-088-00000-0. 
    (3) In special or unusual 
situations, actual costs in excess 
of the above-referenced 
maximum per diem rates are 
allowable provided that such 
amounts do not exceed the higher 
amounts authorized for Federal 

civilian employees as permitted in 
the regulations referenced in 
(a)(2) (i), (ii), or (iii) or this 
section. For such higher amounts 
to be allowable, all of the 
following conditions must be met: 
    (i) One of the conditions 
warranting approval of the actual 
expense method, as set forth in 
the regulations referred in (a)(2) 
(i), (ii), or (iii) of this section, 
must exist. 
    (ii) A written justification for 
use of the higher amounts must be 
approved by an officer of the 
contractor's organization or 
designee to ensure that the 
authority is properly administered 
and controlled to prevent abuse. 
    (iii) If it becomes necessary to 
exercise the authority to use the 
higher actual expense method 
repetitively or on a continuing 
basis in a particular area, the 
contractor must obtain advance 
approval from the contracting 
officer. 
    (iv) Documentation to support 
actual costs incurred shall be in 
accordance with the contractor's 
established practices, subject to 
paragraph (a)(7) of this 
subsection, and provided that a 
receipt is required for each 
expenditure of $75.00 or more. 
The approved justification 
required by paragraph (a)(3)(ii) 
and, if applicable, paragraph 
(a)(3)(iii) of this subsection must 
be retained. 
    (4) Subparagraphs (a)(2) and 
(a)(3) of this subsection do not 
incorporate the regulations cited 
in subdivisions (a)(2)(i), (ii), and 
(iii) of this subsection in their 
entirety. Only the maximum per 
diem rates, the definitions of 
lodging, meals, and incidental 
expenses, and the regulatory 
coverage dealing with special or 
unusual situations are 
incorporated herein. 
    (5) An advance agreement (see 
31.109) with respect to 
compliance with paragraphs 
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(a)(2) and (a)(3) of this section 
may be useful and desirable. 
    (6) The maximum per diem 
rates referenced in subparagraph 
(a)(2) of this subsection generally 
would not constitute a reasonable 
daily charge-- 
    (i) When no lodging costs are 
incurred; and/or 
    (ii) On partial travel days (e.g., 
day of departure and return). 
    Appropriate downward 
adjustments from the maximum 
per diem rates would normally be 
required under these 
circumstances. While these 
adjustments need not be 
calculated in accordance with the 
Federal Travel Regulation or Joint 
Travel Regulations, they must 
result in a reasonable charge. 
    (7) Costs shall be allowable 
only if the following information 
is documented: 
    (i) Date and place (city, town, 
or other similar designation) of 
the expenses; 
    (ii) Purpose of the trip; and  
    (iii) Name of person on trip and 
that person's title or relationship 
to the contractor. 
    (b) Travel costs incurred in the 
normal course of overall 
administration of the business are 
allowable and shall be treated as 
indirect costs. 
    (c) Travel costs directly 
attributable to specific contract 
performance are allowable and 
may be charged to the contract 
under 31.202. 
    (d) Airfare costs in excess of 
the lowest customary standard, 
coach, or equivalent airfare 
offered during normal business 
hours are unallowable except 
when such accommodations 
require circuitous routing, require 
travel during unreasonable hours, 
excessively prolong travel, result 
in increased cost that would offset 
transportation savings, are not 
reasonably adequate for the 
physical or medical needs of the 
traveler, or are not reasonably 

available to meet mission 
requirements. However, in order 
for airfare costs in excess of the 
above standard airfare to be 
allowable, the applicable 
condition(s) set forth in this 
paragraph must be documented 
and justified. 
    (e)(1) Cost of travel by 
contractor-owned, -leased, or -
chartered aircraft, as used in this 
subparagraph, includes the cost of 
lease, charter, operation 
(including personnel), 
maintenance, depreciation, 
insurance, and other related costs. 
    (2) The costs of travel by 
contractor-owned, -leased, or -
chartered aircraft are limited to 
the standard airfare described in 
paragraph (d) of this subsection 
for the flight destination unless 
travel by such aircraft is 
specifically required by contract 
specification, term, or condition, 
or a higher amount is approved by 
the contracting officer. A higher 
amount may be agreed to when 
one or more of the circumstances 
for justifying higher than standard 
airfare listed in paragraph (d) of 
this subsection are applicable, or 
when an advance agreement 
under subparagraph (e)(3) of this 
subsection has been executed. In 
all cases, travel by contractor-
owned, -leased, or -chartered 
aircraft must be fully documented 
and justified. For each contractor-
owned, -leased, or -chartered 
aircraft used for any business 
purpose which is charged or 
allocated, directly or indirectly, to 
a Government contract, the 
contractor must maintain and 
make available manifest/logs for 
all flights on such company 
aircraft. As a minimum, the 
manifest/log shall indicate-- 
    (i) Date, time, and points of 
departure; 
    (ii) Destination, date, and time 
of arrival; 
    (iii) Name of each passenger 
and relationship to the contractor; 

    (iv) Authorization for trip; and 
    (v) Purpose of trip. 
    (3) Where an advance 
agreement is proposed (see 
31.109), consideration may be 
given to the following: 
    (i) Whether scheduled 
commercial airlines or other 
suitable, less costly, travel 
facilities are available at 
reasonable times, with reasonable 
frequency, and serve the required 
destinations conveniently. 
    (ii) Whether increased 
flexibility in scheduling results in 
time savings and more effective 
use of personnel that would 
outweigh additional travel costs. 
    (f) Costs of contractor-owned 
or leased automobiles, as used in 
this paragraph, include the costs 
of lease, operation (including 
personnel), maintenance, 
depreciation, insurance, etc. 
These costs are allowable, if 
reasonable, to the extent that the 
automobiles are used for company 
business. That portion of the cost 
of company-furnished 
automobiles that relates to 
personal use by employees 
(including transportation to and 
from work) is compensation for 
personal services and is 
unallowable as stated in 31.205-
6(m)(2). 
 
Sec. 31.205-47  Costs related to 
legal and other proceedings. 
    (a) Definitions. As used in this 
subpart-- 
    Costs include, but are not 
limited to, administrative and 
clerical expenses; the costs of 
legal services, whether performed 
by in-house or private counsel; 
the costs of the services of 
accountants, consultants, or others 
retained by the contractor to assist 
it; costs of employees, officers, 
and directors; and any similar 
costs incurred before, during, and 
after commencement of a judicial 
or administrative proceeding 
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which bears a direct relationship 
to the proceedings. 
    Fraud, as used in this 
subsection, means-- 
    (1) Acts of fraud or corruption 
or attempts to defraud the 
Government or to corrupt its 
agents; 
    (2) Acts which constitute a 
cause for debarment or 
suspension under 9.406-2(a) and 
9.407-2(a); and  
    (3) Acts which violate the False 
Claims Act, 31 U.S.C., sections  
3729-3731, or the Anti-Kickback 
Act, 41 U.S.C., sections 51 and 
54.    Penalty, does not include 
restitution, reimbursement, or 
compensatory damages. 
    Proceeding, includes an 
investigation. 
    (b) Costs incurred in 
connection with any proceeding 
brought by a Federal, State, local, 
or foreign government for 
violation of, or a failure to 
comply with, law or regulation by 
the contractor (including its 
agents or employees), or costs 
incurred in connection with any 
proceeding brought by a third 
party in the name of the United 
States under the False Claims Act, 
31 U.S.C. 3730, are unallowable 
if the result is-- 
    (1) In a criminal proceeding, a 
conviction; 
    (2) In a civil or administrative 
proceeding, either a finding of 
contractor liability where the 
proceeding involves an allegation 
of fraud or similar misconduct or 
imposition of a monetary penalty 
where the proceeding does not 
involve an allegation of fraud or 
similar misconduct; 
    (3) A final decision by an 
appropriate official of an 
executive agency to: 
    (i) Debar or suspend the 
contractor; 
    (ii) Rescind or void a contract; 
or  
    (iii) Terminate a contract for 
default by reason of a violation or 

failure to comply with a law or 
regulation; 
    (4) Disposition of the matter by 
consent or compromise if the 
proceeding could have led to any 
of the outcomes listed in 
subparagraphs (b) (1) through (3) 
of this subsection (but see 
paragraphs (c) and (d) of this 
subsection); or 
    (5) Not covered by 
subparagraphs (b) (1) through (4) 
of this subsection, but where the 
underlying alleged contractor 
misconduct was the same as that 
which led to a different 
proceeding whose costs are 
unallowable by reason of 
subparagraphs (b) (1) through (4) 
of this subsection. 
    (c)(1) To the extent they are not 
otherwise unallowable, costs 
incurred in connection with any 
proceeding under paragraph (b) of 
this subsection commenced by the 
United States that is resolved by 
consent or compromise pursuant 
to an agreement entered into 
between the contractor and the 
United States, and which are 
unallowable solely because of 
paragraph (b) of this subsection, 
may be allowed to the extent 
specifically provided in such 
agreement. 
    (2) In the event of a settlement 
of any proceeding brought by a 
third party under the False Claims 
Act in which the United States did 
not intervene, reasonable costs 
incurred by the contractor in 
connection with such a 
proceeding, that are not otherwise 
unallowable by regulation or by 
separate agreement with the 
United States, may be allowed if 
the contracting officer, in 
consultation with his or her legal 
advisor, determines that there was 
very little likelihood that the third 
party would have been successful 
on the merits. 
    (d) To the extent that they are 
not otherwise unallowable, costs 
incurred in connection with any 

proceeding under paragraph (b) of 
this subsection commenced by a 
State, local, or foreign 
government may be allowable 
when the contracting officer (or 
other official specified in agency 
procedures) determines, that the 
costs were incurred either: 
    (1) As a direct result of a 
specific term or condition of a 
Federal contract; or 
    (2) As a result of compliance 
with specific written direction of 
the cognizant contracting officer. 
    (e) Costs incurred in 
connection with proceedings 
described in paragraph (b) of this 
subsection, but which are not 
made unallowable by that 
paragraph, may be allowable to 
the extent that: 
    (1) The costs are reasonable in 
relation to the activities required 
to deal with the proceeding and 
the underlying cause of action; 
    (2) The costs are not otherwise 
recovered from the Federal 
Government or a third party, 
either directly as a result of the 
proceeding or otherwise; and  
    (3) The percentage of costs 
allowed does not exceed the 
percentage determined to be 
appropriate considering the 
complexity of procurement 
litigation, generally accepted 
principles governing the award of 
legal fees in civil actions 
involving the United States as a 
party, and such other factors as 
may be appropriate. Such 
percentage shall not exceed 80 
percent. Agreements reached 
under paragraph (c) of this 
subsection shall be subject to this 
limitation. If, however, an 
agreement described in paragraph 
(c)(1) of this subsection explicitly 
states the amount of otherwise 
allowable incurred legal fees and 
limits the allowable recovery to 
80 percent or less of the stated 
legal fees, no additional limitation 
need be applied. The amount of 
reimbursement allowed for legal 
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costs in connection with any 
proceeding described in 
paragraph (c)(2) of this subsection 
shall be determined by the 
cognizant contracting officer, but 
shall not exceed 80 percent of 
otherwise allowable legal costs 
incurred. 
    (f) Costs not covered elsewhere 
in this subsection are unallowable 
if incurred in connection with-- 
    (1) Defense against Federal 
Government claims or appeals or 
the prosecution of claims or 
appeals against the Federal 
Government (see 2.101). 
    (2) Organization, 
reorganization, (including 
mergers and acquisitions) or 
resisting mergers and acquisitions 
(see also 31.205-27). 
    (3) Defense of antitrust suits. 
    (4) Defense of suits brought by 
employees or ex-employees of the 
contractor under section 2 of the 
Major Fraud Act of 1988 where 
the contractor was found liable or 
settled. 
    (5) Costs of legal, accounting, 
and consultant services and 
directly associated costs incurred 
in connection with the defense or 
prosecution of lawsuits or appeals 
between contractors arising from 
either (i) an agreement or contract 
concerning a teaming 
arrangement, a joint venture, or 
similar arrangement of shared 
interest; or (ii) dual sourcing, 
coproduction, or similar 
programs, are unallowable, except 
when (A) incurred as a result of 
compliance with specific terms 
and conditions of the contract or 
written instructions from the 
contracting officer, or (B) when 
agreed to in writing by the 
contracting officer. 
    (6) Patent infringement 
litigation, unless otherwise 
provided for in the contract. 
    (7) Representation of, or 
assistance to, individuals, groups, 
or legal entities which the 
contractor is not legally bound to 

provide, arising from an action 
where the participant was 
convicted of violation of a law or 
regulation or was found liable in a 
civil or administrative proceeding. 
    (8) Protests of Federal 
Government solicitations or 
contract awards, or the defense 
against protests of such 
solicitations or contract awards, 
unless the costs of defending 
against a protest are incurred 
pursuant to a written request from 
the cognizant contracting officer. 
    (g) Costs which may be 
unallowable under 31.205-47, 
including directly associated 
costs, shall be segregated and 
accounted for by the contractor 
separately. During the pendency 
of any proceeding covered by 
paragraph (b) and subparagraphs 
(f)(4) and (f)(7) of this subsection, 
the contracting officer shall 
generally withhold payment of 
such costs. However, if in the best 
interests of the Government, the 
contracting officer may provide 
for conditional payment upon 
provision of adequate security, or 
other adequate assurance, and 
agreement by the contractor to 
repay all unallowable costs, plus 
interest, if the costs are 
subsequently determined to be 
unallowable. 
 
Sec. 31.205-48  Deferred research 
and development costs. 
    Research and development, as 
used in this section, means the 
type of technical effort described 
in 31.205-18 but sponsored by a 
grant or required in the 
performance of a contract. When 
costs are incurred in excess of 
either the price of a contract or 
amount of a grant for research and 
development effort, the excess is 
unallowable under any other 
Government contract. 
 
Sec. 31.205-49  Goodwill. 
    Goodwill, an unidentifiable 
intangible asset, originates under 

the purchase method of 
accounting for a business 
combination when the price paid 
by the acquiring company 
exceeds the sum of the 
identifiable individual assets 
acquired less liabilities assumed, 
based upon their fair values. The 
excess is commonly referred to as 
goodwill. Goodwill may arise 
from the acquisition of a company 
as a whole or a portion thereof. 
Any costs for amortization, 
expensing, write-off, or write-
down of goodwill (however 
represented) are unallowable. 
 
Sec. 31.205-51  Costs of 
alcoholic beverages. 
    Costs of alcoholic beverages 
are unallowable. 
 
Sec. 31.205-52  Asset valuations 
resulting from business 
combinations. 
    (a) For tangible capital assets, 
when the purchase method of 
accounting for a business 
combination is used, whether or 
not the contract or subcontract is 
subject to CAS, the allowable 
depreciation and cost of money 
shall be based on the capitalized 
asset values measured and 
assigned in accordance with 48 
CFR 9904.404-50(d), if allocable, 
reasonable, and not otherwise 
unallowable. 
    (b) For intangible capital 
assets, when the purchase method 
of accounting for a business 
combination is used, allowable 
amortization and cost of money 
shall be limited to the total of the 
amounts that would have been 
allowed had the combination not 
taken place. 
 
Subpart 31.3--Contracts With 
Educational Institutions 
  
Sec. 31.301  Purpose. 
    This subpart provides the 
principles for determining the cost 
of research and development, 
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training, and other work 
performed by educational 
institutions under contracts with 
the Government 
 
Sec. 31.302  General. 
    Office of Management and 
Budget (OMB) Circular No. A-
21, Cost Principles for 
Educational Institutions, revised, 
provides principles for 
determining the costs applicable 
to research and development, 
training, and other work 
performed by educational 
institutions under contracts with 
the Government. 
 
Sec. 31.303  Requirements. 
    (a) Contracts that refer to this 
subpart 31.3 for determining 
allowable costs under contracts 
with educational institutions shall 
be deemed to refer to, and shall 
have the allowability of costs 
determined by the contracting 
officer in accordance with, the 
revision of OMB Circular A-21 in 
effect on the date of the contract. 
    (b) Agencies are not expected 
to place additional restrictions on 
individual items of cost. Subparts 
31.4-31.5 [Reserved] 
 
Subpart 31.6--Contracts With 
State, Local, and Federally 
Recognized Indian Tribal 
Governments 
  
Sec. 31.601  Purpose. 
    This subpart provides the 
principles for determining 
allowable cost of contracts and 
subcontracts with State, local, and 
federally recognized Indian tribal 
governments. 
 
Sec. 31.602  General. 
    Office of Management and 
Budget (OMB) Circular No. A-
87, Cost Principles for State and 
Local Governments, Revised, sets 
forth the principles for 
determining the allowable costs of 
contracts and subcontracts with 

State, local, and federally 
recognized Indian tribal 
governments. These principles are 
for cost determination and are not 
intended to identify the 
circumstances or dictate the 
extent of Federal and State or 
local participation in financing a 
particular contract. 
 
Sec. 31.603  Requirements. 
    (a) Contracts that refer to this 
subpart 31.6 for determining 
allowable costs under contracts 
with State, local and Indian tribal 
governments shall be deemed to 
refer to, and shall have the 
allowability of costs determined 
by the contracting officer in 
accordance with, the revision of 
OMB Circular A-87 which is in 
effect on the date of the contract. 
    (b) Agencies are not expected 
to place additional restrictions on 
individual items of cost. 
However, under 10 U.S.C. 
2324(e) and 41 U.S.C. 256(e), the 
following costs are unallowable: 
    (1) Costs of entertainment, 
including amusement, diversion, 
and social activities, and any costs 
directly associated with such costs 
(such as tickets to shows or sports 
events, meals, lodging, rentals, 
transportation, and gratuities). 
    (2) Costs incurred to influence 
(directly or indirectly) legislative 
action on any matter pending 
before Congress, a State 
legislature, or a legislative body 
of a political subdivision of a 
State. 
    (3) Costs incurred in defense of 
any civil or criminal fraud 
proceeding or similar proceeding 
(including filing of any false 
certification) brought by the 
United States where the 
contractor is found liable or has 
pleaded nolo contendere to a 
charge of fraud or similar 
proceeding (including filing of a 
false certification). 
    (4) Payments of fines and 
penalties resulting from violations 

of, or failure to comply with, 
Federal, state, local, or foreign 
laws and regulations, except when 
incurred as a result of compliance 
with specific terms and conditions 
of the contract or specific written 
instructions from the contracting 
officer authorizing in advance 
such payments in accordance with 
applicable regulations in the FAR 
or an executive agency 
supplement to the FAR. 
    (5) Costs of any membership in 
any social, dining, or country club 
or organization. 
    (6) Costs of alcoholic 
beverages. 
    (7) Contributions or donations, 
regardless of the recipient. 
    (8) Costs of advertising 
designed to promote the 
contractor or its products. 
    (9) Costs of promotional items 
and memorabilia, including 
models, gifts, and souvenirs. 
    (10) Costs for travel by 
commercial aircraft which exceed 
the amount of the standard 
commercial fare. 
    (11) Costs incurred in making 
any payment (commonly known 
as a ``golden parachute payment'') 
which is-- 
    (i) In an amount in excess of 
the normal severance pay paid by 
the contractor to an employee 
upon termination of employment; 
and  
    (ii) Is paid to the employee 
contingent upon, and following, a 
change in management control 
over, or ownership of, the 
contractor or a substantial portion 
of the contractor's assets. 
    (12) Costs of commercial 
insurance that protects against the 
costs of the contractor for 
correction of the contractor's own 
defects in materials or 
workmanship. 
    (13) Costs of severance pay 
paid by the contractor to foreign 
nationals employed by the 
contractor under a service 
contract performed outside the 
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United States, to the extent that 
the amount of the severance pay 
paid in any case exceeds the 
amount paid in the industry 
involved under the customary or 
prevailing practice for firms in 
that industry providing similar 
services in the United States, as 
determined by regulations in the 
FAR or in an executive agency 
supplement to the FAR. 
    (14) Costs of severance pay 
paid by the contractor to a foreign 
national employed by the 
contractor under a service 
contract performed in a foreign 
country if the termination of the 
employment of the foreign 
national is the result of the closing 
of, or curtailment of activities at, 
a United States facility in that 
country at the request of the 
government of that country. 
    (15) Costs incurred by a 
contractor in connection with any 
criminal, civil, or administrative 
proceedings commenced by the 
United States or a State, to the 
extent provided in 10 U.S.C. 
2324(k) or 41 U.S.C. 256(k). 

Subpart 31.7--Contracts With 
Nonprofit Organizations 
 
Sec. 31.701  Purpose. 
    This subpart provides the 
principles for determining the cost 
applicable to work performed by 
nonprofit organizations under 
contracts with the Government. A 
nonprofit organization, for 
purpose of identification, is 
defined as a business entity 
organized and operated 
exclusively for charitable, 
scientific, or educational 
purposes, of which no part of the 
net earnings inure to the benefit of 
any private shareholder or 
individual, of which no 
substantial part of the activities is 
carrying on propaganda or 
otherwise attempting to influence 
legislation or participating in any 
political campaign on behalf of 
any candidate for public office, 
and which are exempt from 
federal income taxation under 
section 501 of the Internal 
Revenue Code. 
Sec. 31.702  General. 

    Office of Management and 
Budget (OMB) Circular No. A-
122, Cost Principles for Nonprofit 
Organizations, sets forth 
principles for determining the 
costs applicable to work 
performed by nonprofit 
organizations under contracts 
(also applies to grants and other 
agreements) with the 
Government. 
Sec. 31.703  Requirements. 
    (a) Contracts which refer to this 
subpart 31.7 for determining 
allowable costs shall be deemed 
to refer to, and shall have the 
allowability of costs determined 
by the contracting officer in 
accordance with, the revision of 
OMB Circular A-122 in effect on 
the date of the contract. 
    (b) Agencies are not expected 
to place additional restrictions on 
individual items of cost. 
However, under 10 U.S.C. 
2324(e) and 41 U.S.C. 256(e), the 
costs cited in 31.603(b) are 
unallowable.
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OMB Circular A-87 Cost Principles for State, Local, and Indian 
Tribal Governments 
(Revised 5/4/95, As Further Amended 8/29/97)  
TO THE HEADS OF EXECUTIVE 
DEPARTMENTS AND 
ESTABLISHMENTS  
 
SUBJECT: Cost Principles for State, 
Local, and Indian Tribal 
Governments  
 
1. Purpose. This Circular establishes 
principles and standards for 
determining costs for Federal awards 
carried out through grants, cost 
reimbursement contracts, and other 
agreements with State and local 
governments and federally-
recognized Indian tribal governments 
(governmental units).  
 
2. Authority. This Circular is issued 
under the authority of the Budget and 
Accounting Act of 1921, as amended; 
the Budget and Accounting 
Procedures Act of 1950, as amended; 
the Chief Financial Officers Act of 
1990; Reorganization Plan No. 2 of 
1970; and Executive Order No. 
11541 ("Prescribing the Duties of the 
Office of Management and Budget 
and the Domestic Policy Council in 
the Executive Office of the 
President").  
 
3. Background. An interagency task 
force was established in 1987 to 
review existing cost principles for 
Federal awards to State, local, and 
Indian tribal governments. The task 
force studied Inspector General 
reports and recommendations, 
solicited suggestions for changes to 
the Circular from governmental units, 
and compared for consistency the 
provisions of other OMB cost 
principles circulars covering non-
profit organizations and universities. 
A proposed revised Circular 
reflecting the results of those efforts 
was issued on October 12, 1988, and 
August 19, 1993. Extensive 
comments on the proposed revisions, 

discussions with interest groups, and 
related developments were 
considered in developing this 
revision.  
 
4. Rescissions. This Circular rescinds 
and supersedes Circular A-87, issued 
January 15, 1981.  
 
5. Policy. This Circular establishes 
principles and standards to provide a 
uniform approach for determining 
costs and to promote effective 
program delivery, efficiency, and 
better relationships between 
governmental units and the Federal 
Government. The principles are for 
determining allowable costs only. 
They are not intended to identify the 
circumstances or to dictate the extent 
of Federal and governmental unit 
participation in the financing of a 
particular Federal award. Provision 
for profit or other increment above 
cost is outside the scope of this 
Circular.  
 
6. Definitions. Definitions of key 
terms used in this Circular are 
contained in Attachment A, Section 
B.  
 
7. Required Action. Agencies 
responsible for administering 
programs that involve cost 
reimbursement contracts, grants, and 
other agreements with governmental 
units shall issue codified regulations 
to implement the provisions of this 
Circular and its Attachments by 
September 1, 1995.  
 
8. OMB Responsibilities. The Office 
of Management and Budget (OMB) 
will review agency regulations and 
implementation of this Circular, and 
will provide policy interpretations 
and assistance to insure effective and 
efficient implementation. Any 
exceptions will be subject to approval 

by OMB. Exceptions will only be 
made in particular cases where 
adequate justification is presented.  
 
9. Information Contact. Further 
information concerning this Circular 
may be obtained by contacting the 
Office of Federal Financial 
Management, Financial Standards 
and Reporting Branch, Office of 
Management and Budget, 
Washington, DC 20503, telephone 
202-395-3993.  
 
10. Policy Review Date. OMB 
Circular A-87 will have a policy 
review three years from the date of 
issuance.  
 
11. Effective Date. This Circular is 
effective as follows:  
- For costs charged indirectly or 
otherwise covered by the cost 
allocation plans described in 
Attachments C, D and E, this revision 
shall be applied to cost allocation 
plans and indirect cost proposals 
submitted or prepared for a 
governmental unit's fiscal year that 
begins on or after September 1, 1995.  
 
- For other costs, this revision shall 
be applied to all awards or 
amendments, including continuation 
or renewal awards, made on or after 
September 1, 1995.  
 
TABLE OF CONTENTS  
 
Attachment A - General Principles 
for Determining Allowable Costs  
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Cost Allocation Plans  
Attachment E - State and Local 
Indirect Cost Rate Proposals  
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ATTACHMENT A 
GENERAL PRINCIPLES FOR 
DETERMINING 
ALLOWABLE COSTS  
 
TABLE OF CONTENTS  
 
A. Purpose and Scope  
1. Objectives  
2. Policy guides  
3. Application  
 
B. Definitions  
1. Approval or authorization of the 
awarding or cognizant Federal 
agency  
2. Award  
3. Awarding agency  
4. Central service cost allocation plan  
5. Claim  
6. Cognizant agency  
7. Common rule  
8. Contract  
9. Cost  
10. Cost allocation plan  
11. Cost objective  
12. Federally-recognized Indian tribal 
government  
13. Governmental unit  
14. Grantee department or agency  
15. Indirect cost rate proposal  
16. Local government  
17. Public assistance cost allocation 
plan  
18. State  
 
C. Basic Guidelines  
1. Factors affecting allowability of 
costs  
2. Reasonable costs  
3. Allocable costs  
4. Applicable credits  
 
D. Composition of Cost  
1. Total cost  
2. Classification of costs  
 
E. Direct Costs  
1. General  
2. Application  
3. Minor items  
 
F. Indirect Costs  
1. General  

2. Cost allocation plans and indirect 
cost proposals  
3. Limitation on indirect or 
administrative costs  
 
G. Interagency Services  
 
H. Required Certifications  
 
A. Purpose and Scope  
 
1. Objectives. This Attachment 
establishes principles for determining 
the allowable costs incurred by State, 
local, and federally-recognized Indian 
tribal governments (governmental 
units) under grants, cost 
reimbursement contracts, and other 
agreements with the Federal 
Government (collectively referred to 
in this Circular as "Federal awards"). 
The principles are for the purpose of 
cost determination and are not 
intended to identify the circumstances 
or dictate the extent of Federal or 
governmental unit participation in the 
financing of a particular program or 
project. The principles are designed 
to provide that Federal awards bear 
their fair share of cost recognized 
under these principles except where 
restricted or prohibited by law. 
Provision for profit or other 
increment above cost is outside the 
scope of this Circular.  
 
2. Policy guides.  
a. The application of these principles 
is based on the fundamental premises 
that:  
(1) Governmental units are 
responsible for the efficient and 
effective administration of Federal 
awards through the application of 
sound management practices.  
(2) Governmental units assume 
responsibility for administering 
Federal funds in a manner consistent 
with underlying agreements, program 
objectives, and the terms and 
conditions of the Federal award.  
(3) Each governmental unit, in 
recognition of its own unique 
combination of staff, facilities, and 
experience, will have the primary 

responsibility for employing 
whatever form of organization and 
management techniques may be 
necessary to assure proper and 
efficient administration of Federal 
awards.  
 
b. Federal agencies should work with 
States or localities which wish to test 
alternative mechanisms for paying 
costs for administering Federal 
programs. The Office of Management 
and Budget (OMB) encourages 
Federal agencies to test fee-for-
service alternatives as a replacement 
for current cost-reimbursement 
payment methods in response to the 
National Performance Review's 
(NPR) recommendation. The NPR 
recommended the fee-for-service 
approach to reduce the burden 
associated with maintaining systems 
for charging administrative costs to 
Federal programs and preparing and 
approving cost allocation plans. This 
approach should also increase 
incentives for administrative 
efficiencies and improve outcomes.  
 
3. Application.  
a. These principles will be applied by 
all Federal agencies in determining 
costs incurred by governmental units 
under Federal awards (including 
subawards) except those with (1) 
publicly-financed educational 
institutions subject to OMB Circular 
A-21, "Cost Principles for 
Educational Institutions," and (2) 
programs administered by publicly-
owned hospitals and other providers 
of medical care that are subject to 
requirements promulgated by the 
sponsoring Federal agencies. 
However, this Circular does apply to 
all central service and 
department/agency costs that are 
allocated or billed to those 
educational institutions, hospitals, 
and other providers of medical care 
or services by other State and local 
government departments and 
agencies.  
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b. All subawards are subject to those 
Federal cost principles applicable to 
the particular organization concerned. 
Thus, if a subaward is to a 
governmental unit (other than a 
college, university or hospital), this 
Circular shall apply; if a subaward is 
to a commercial organization, the 
cost principles applicable to 
commercial organizations shall 
apply; if a subaward is to a college or 
university, Circular A-21 shall apply; 
if a subaward is to a hospital, the cost 
principles used by the Federal 
awarding agency for awards to 
hospitals shall apply, subject to the 
provisions of subsection A.3.a. of this 
Attachment; if a subaward is to some 
other non-profit organization, 
Circular A-122, "Cost Principles for 
Non-Profit Organizations," shall 
apply.  
 
c. These principles shall be used as a 
guide in the pricing of fixed price 
arrangements where costs are used in 
determining the appropriate price.  
 
d. Where a Federal contract awarded 
to a governmental unit incorporates a 
Cost Accounting Standards (CAS) 
clause, the requirements of that 
clause shall apply. In such cases, the 
governmental unit and the cognizant 
Federal agency shall establish an 
appropriate advance agreement on 
how the governmental unit will 
comply with applicable CAS 
requirements when estimating, 
accumulating and reporting costs 
under CAS-covered contracts. The 
agreement shall indicate that OMB 
Circular A-87 requirements will be 
applied to other Federal awards. In all 
cases, only one set of records needs 
to be maintained by the governmental 
unit.  
 
e. Conditional exemptions.  
(1) OMB authorizes conditional 
exemption from OMB administrative 
requirements and cost principles 
circulars for certain Federal programs 
with statutorily-authorized 
consolidated planning and 

consolidated administrative funding, 
that are identified by a Federal 
agency and approved by the head of 
the Executive department or 
establishment. A Federal agency shall 
consult with OMB during its 
consideration of whether to grant 
such an exemption.  
(2) To promote efficiency in State 
and local program administration, 
when Federal non-entitlement 
programs with common purposes 
have specific statutorily-authorized 
consolidated planning and 
consolidated administrative funding 
and where most of the State agency's 
resources come from non-Federal 
sources, Federal agencies may 
exempt these covered State-
administered, non-entitlement grant 
programs from certain OMB grants 
management requirements. The 
exemptions would be from all but the 
allocability of costs provisions of 
OMB Circulars A-87 (Attachment A, 
subsection C.3), "Cost Principles for 
State, Local, and Indian Tribal 
Governments," A-21 (Section C, 
subpart 4), "Cost Principles for 
Educational Institutions," and A-122 
(Attachment A, subsection A.4), 
"Cost Principles for Non-Profit 
Organizations," and from all of the 
administrative requirements 
provisions of OMB Circular A-110, 
"Uniform Administrative 
Requirements for Grants and 
Agreements with Institutions of 
Higher Education, Hospitals, and 
Other Non-Profit Organizations," and 
the agencies' grants management 
common rule.  
(3) When a Federal agency provides 
this flexibility, as a prerequisite to a 
State's exercising this option, a State 
must adopt its own written fiscal and 
administrative requirements for 
expending and accounting for all 
funds, which are consistent with the 
provisions of OMB Circular A-87, 
and extend such policies to all 
subrecipients. These fiscal and 
administrative requirements must be 
sufficiently specific to ensure that: 
funds are used in compliance with all 

applicable Federal statutory and 
regulatory provisions, costs are 
reasonable and necessary for 
operating these programs, and funds 
are not be used for general expenses 
required to carry out other 
responsibilities of a State or its 
subrecipients.  
 
B. Definitions  
 
1. "Approval or authorization of the 
awarding or cognizant Federal 
agency" means documentation 
evidencing consent prior to incurring 
a specific cost. If such costs are 
specifically identified in a Federal 
award document, approval of the 
document constitutes approval of the 
costs. If the costs are covered by a 
State/local-wide cost allocation plan 
or an indirect cost proposal, approval 
of the plan constitutes the approval.  
 
2. "Award" means grants, cost 
reimbursement contracts and other 
agreements between a State, local and 
Indian tribal government and the 
Federal Government.  
 
3. "Awarding agency" means (a) with 
respect to a grant, cooperative 
agreement, or cost reimbursement 
contract, the Federal agency, and (b) 
with respect to a subaward, the party 
that awarded the subaward.  
 
4. "Central service cost allocation 
plan" means the documentation 
identifying, accumulating, and 
allocating or developing billing rates 
based on the allowable costs of 
services provided by a governmental 
unit on a centralized basis to its 
departments and agencies. The costs 
of these services may be allocated or 
billed to users.  
 
5. "Claim" means a written demand 
or written assertion by the 
governmental unit or grantor seeking, 
as a matter of right, the payment of 
money in a sum certain, the 
adjustment or interpretation of award 
terms, or other relief arising under or 
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relating to the award. A voucher, 
invoice or other routine request for 
payment that is not a dispute when 
submitted is not a claim. Appeals, 
such as those filed by a governmental 
unit in response to questioned audit 
costs, are not considered claims until 
a final management decision is made 
by the Federal awarding agency.  
 
6. "Cognizant agency" means the 
Federal agency responsible for 
reviewing, negotiating, and 
approving cost allocation plans or 
indirect cost proposals developed 
under this Circular on behalf of all 
Federal agencies. OMB publishes a 
listing of cognizant agencies.  
 
7. "Common Rule" means the 
"Uniform Administrative 
Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments; Final Rule" 
originally issued at 53 FR 8034-8103 
(March 11, 1988). Other common 
rules will be referred to by their 
specific titles.  
 
8. "Contract" means a mutually 
binding legal relationship obligating 
the seller to furnish the supplies or 
services (including construction) and 
the buyer to pay for them. It includes 
all types of commitments that 
obligate the government to an 
expenditure of appropriated funds 
and that, except as otherwise 
authorized, are in writing. In addition 
to bilateral instruments, contracts 
include (but are not limited to): 
awards and notices of awards; job 
orders or task orders issued under 
basic ordering agreements; letter 
contracts; orders, such as purchase 
orders, under which the contract 
becomes effective by written 
acceptance or performance; and, 
bilateral contract modifications. 
Contracts do not include grants and 
cooperative agreements covered by 
31 U.S.C. 6301 et seq.  
 
9. "Cost" means an amount as 
determined on a cash, accrual, or 

other basis acceptable to the Federal 
awarding or cognizant agency. It does 
not include transfers to a general or 
similar fund.  
 
10. "Cost allocation plan" means 
central service cost allocation plan, 
public assistance cost allocation plan, 
and indirect cost rate proposal. Each 
of these terms are further defined in 
this section.  
 
11. "Cost objective" means a 
function, organizational subdivision, 
contract, grant, or other activity for 
which cost data are needed and for 
which costs are incurred.  
 
12. "Federally-recognized Indian 
tribal government" means the 
governing body or a governmental 
agency of any Indian tribe, band, 
nation, or other organized group or 
community (including any native 
village as defined in Section 3 of the 
Alaska Native Claims Settlement 
Act, 85 Stat. 688) certified by the 
Secretary of the Interior as eligible 
for the special programs and services 
provided through the Bureau of 
Indian Affairs.  
 
13. "Governmental unit" means the 
entire State, local, or federally-
recognized Indian tribal government, 
including any component thereof. 
Components of governmental units 
may function independently of the 
governmental unit in accordance with 
the term of the award.  
 
14. "Grantee department or agency" 
means the component of a State, 
local, or federally-recognized Indian 
tribal government which is 
responsible for the performance or 
administration of all or some part of a 
Federal award.  
 
15. "Indirect cost rate proposal" 
means the documentation prepared by 
a governmental unit or component 
thereof to substantiate its request for 
the establishment of an indirect cost 

rate as described in Attachment E of 
this Circular.  
 
16. "Local government" means a 
county, municipality, city, town, 
township, local public authority, 
school district, special district, 
intrastate district, council of 
governments (whether or not 
incorporated as a non-profit 
corporation under State law), any 
other regional or interstate 
government entity, or any agency or 
instrumentality of a local 
government.  
 
17. "Public assistance cost allocation 
plan" means a narrative description of 
the procedures that will be used in 
identifying, measuring and allocating 
all administrative costs to all of the 
programs administered or supervised 
by State public assistance agencies as 
described in Attachment D of this 
Circular.  
 
18. "State" means any of the several 
States of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, any 
territory or possession of the United 
States, or any agency or 
instrumentality of a State exclusive of 
local governments.  
 
C. Basic Guidelines  
 
1. Factors affecting allowability of 
costs. To be allowable under Federal 
awards, costs must meet the 
following general criteria:  
a. Be necessary and reasonable for 
proper and efficient performance and 
administration of Federal awards.  
 
b. Be allocable to Federal awards 
under the provisions of this Circular.  
 
c. Be authorized or not prohibited 
under State or local laws or 
regulations.  
 
d. Conform to any limitations or 
exclusions set forth in these 
principles, Federal laws, terms and 
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conditions of the Federal award, or 
other governing regulations as to 
types or amounts of cost items.  
 
e. Be consistent with policies, 
regulations, and procedures that 
apply uniformly to both Federal 
awards and other activities of the 
governmental unit.  
 
f. Be accorded consistent treatment. 
A cost may not be assigned to a 
Federal award as a direct cost if any 
other cost incurred for the same 
purpose in like circumstances has 
been allocated to the Federal award 
as an indirect cost.  
 
g. Except as otherwise provided for 
in this Circular, be determined in 
accordance with generally accepted 
accounting principles.  
 
h. Not be included as a cost or used to 
meet cost sharing or matching 
requirements of any other Federal 
award in either the current or a prior 
period, except as specifically 
provided by Federal law or 
regulation.  
 
i. Be the net of all applicable credits.  
 
j. Be adequately documented.  
 
2. Reasonable costs. A cost is 
reasonable if, in its nature and 
amount, it does not exceed that which 
would be incurred by a prudent 
person under the circumstances 
prevailing at the time the decision 
was made to incur the cost. The 
question of reasonableness is 
particularly important when 
governmental units or components 
are predominately federally- funded. 
In determining reasonableness of a 
given cost, consideration shall be 
given to:  
a. Whether the cost is of a type 
generally recognized as ordinary and 
necessary for the operation of the 
governmental unit or the performance 
of the Federal award.  
 

b. The restraints or requirements 
imposed by such factors as: sound 
business practices; arms length 
bargaining; Federal, State and other 
laws and regulations; and, terms and 
conditions of the Federal award.  
 
c. Market prices for comparable 
goods or services.  
 
d. Whether the individuals concerned 
acted with prudence in the 
circumstances considering their 
responsibilities to the governmental 
unit, its employees, the public at 
large, and the Federal Government.  
 
e. Significant deviations from the 
established practices of the 
governmental unit which may 
unjustifiably increase the Federal 
award's cost.  
 
3. Allocable costs.  
a. A cost is allocable to a particular 
cost objective if the goods or services 
involved are chargeable or assignable 
to such cost objective in accordance 
with relative benefits received.  
 
b. All activities which benefit from 
the governmental unit's indirect cost, 
including unallowable activities and 
services donated to the governmental 
unit by third parties, will receive an 
appropriate allocation of indirect 
costs.  
 
c. Any cost allocable to a particular 
Federal award or cost objective under 
the principles provided for in this 
Circular may not be charged to other 
Federal awards to overcome fund 
deficiencies, to avoid restrictions 
imposed by law or terms of the 
Federal awards, or for other reasons. 
However, this prohibition would not 
preclude governmental units from 
shifting costs that are allowable under 
two or more awards in accordance 
with existing program agreements.  
 
d. Where an accumulation of indirect 
costs will ultimately result in charges 
to a Federal award, a cost allocation 

plan will be required as described in 
Attachments C, D, and E.  
 
4. Applicable credits.  
a. Applicable credits refer to those 
receipts or reduction of expenditure-
type transactions that offset or reduce 
expense items allocable to Federal 
awards as direct or indirect costs. 
Examples of such transactions are: 
purchase discounts, rebates or 
allowances, recoveries or indemnities 
on losses, insurance refunds or 
rebates, and adjustments of 
overpayments or erroneous charges. 
To the extent that such credits 
accruing to or received by the 
governmental unit relate to allowable 
costs, they shall be credited to the 
Federal award either as a cost 
reduction or cash refund, as 
appropriate.  
 
b. In some instances, the amounts 
received from the Federal 
Government to finance activities or 
service operations of the 
governmental unit should be treated 
as applicable credits. Specifically, the 
concept of netting such credit items 
(including any amounts used to meet 
cost sharing or matching 
requirements) should be recognized 
in determining the rates or amounts to 
be charged to Federal awards. (See 
Attachment B, item 15, "Depreciation 
and use allowances," for areas of 
potential application in the matter of 
Federal financing of activities.)  
 
D. Composition of Cost  
 
1. Total cost. The total cost of 
Federal awards is comprised of the 
allowable direct cost of the program, 
plus its allocable portion of allowable 
indirect costs, less applicable credits.  
 
2. Classification of costs. There is no 
universal rule for classifying certain 
costs as either direct or indirect under 
every accounting system. A cost may 
be direct with respect to some 
specific service or function, but 
indirect with respect to the Federal 
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award or other final cost objective. 
Therefore, it is essential that each 
item of cost be treated consistently in 
like circumstances either as a direct 
or an indirect cost. Guidelines for 
determining direct and indirect costs 
charged to Federal awards are 
provided in the sections that follow.  
 
E. Direct Costs  
1. General. Direct costs are those that 
can be identified specifically with a 
particular final cost objective.  
 
2. Application. Typical direct costs 
chargeable to Federal awards are:  
 
a. Compensation of employees for the 
time devoted and identified 
specifically to the performance of 
those awards.  
 
b. Cost of materials acquired, 
consumed, or expended specifically 
for the purpose of those awards.  
 
c. Equipment and other approved 
capital expenditures.  
 
d. Travel expenses incurred 
specifically to carry out the award.  
 
3. Minor items. Any direct cost of a 
minor amount may be treated as an 
indirect cost for reasons of 
practicality where such accounting 
treatment for that item of cost is 
consistently applied to all cost 
objectives.  
 
F. Indirect Costs  
 
1. General. Indirect costs are those: 
(a) incurred for a common or joint 
purpose benefiting more than one 
cost objective, and (b) not readily 
assignable to the cost objectives 
specifically benefitted, without effort 
disproportionate to the results 
achieved. The term "indirect costs," 
as used herein, applies to costs of this 
type originating in the grantee 
department, as well as those incurred 
by other departments in supplying 
goods, services, and facilities. To 

facilitate equitable distribution of 
indirect expenses to the cost 
objectives served, it may be 
necessary to establish a number of 
pools of indirect costs within a 
governmental unit department or in 
other agencies providing services to a 
governmental unit department. 
Indirect cost pools should be 
distributed to benefitted cost 
objectives on bases that will produce 
an equitable result in consideration of 
relative benefits derived.  
 
2. Cost allocation plans and indirect 
cost proposals. Requirements for 
development and submission of cost 
allocation plans and indirect cost rate 
proposals are contained in 
Attachments C, D, and E.  
 
3. Limitation on indirect or 
administrative costs.  
 
a. In addition to restrictions contained 
in this Circular, there may be laws 
that further limit the amount of 
administrative or indirect cost 
allowed.  
 
b. Amounts not recoverable as 
indirect costs or administrative costs 
under one Federal award may not be 
shifted to another Federal award, 
unless specifically authorized by 
Federal legislation or regulation.  
 
G. Interagency Services. The cost of 
services provided by one agency to 
another within the governmental unit 
may include allowable direct costs of 
the service plus a pro rate share of 
indirect costs. A standard indirect 
cost allowance equal to ten percent of 
the direct salary and wage cost of 
providing the service (excluding 
overtime, shift premiums, and fringe 
benefits) may be used in lieu of 
determining the actual indirect costs 
of the service. These services do not 
include centralized services included 
in central service cost allocation 
plans as described in Attachment C.  
 

H. Required Certifications. Each cost 
allocation plan or indirect cost rate 
proposal required by Attachments C 
and E must comply with the 
following:  
 
1. No proposal to establish a cost 
allocation plan or an indirect cost 
rate, whether submitted to a Federal 
cognizant agency or maintained on 
file by the governmental unit, shall be 
acceptable unless such costs have 
been certified by the governmental 
unit using the Certificate of Cost 
Allocation Plan or Certificate of 
Indirect Costs as set forth in 
Attachments C and E. The certificate 
must be signed on behalf of the 
governmental unit by an individual at 
a level no lower than chief financial 
officer of the governmental unit that 
submits the proposal or component 
covered by the proposal.  
 
2. No cost allocation plan or indirect 
cost rate shall be approved by the 
Federal Government unless the plan 
or rate proposal has been certified. 
Where it is necessary to establish a 
cost allocation plan or an indirect cost 
rate and the governmental unit has 
not submitted a certified proposal for 
establishing such a plan or rate in 
accordance with the requirements, the 
Federal Government may either 
disallow all indirect costs or 
unilaterally establish such a plan or 
rate. Such a plan or rate may be based 
upon audited historical data or such 
other data that have been furnished to 
the cognizant Federal agency and for 
which it can be demonstrated that all 
unallowable costs have been 
excluded. When a cost allocation plan 
or indirect cost rate is unilaterally 
established by the Federal 
Government because of failure of the 
governmental unit to submit a 
certified proposal, the plan or rate 
established will be set to ensure that 
potentially unallowable costs will not 
be reimbursed. 
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ATTACHMENT B 
SELECTED ITEMS OF COST  
 
TABLE OF CONTENTS  
 
1. Accounting 
2. Advertising and public relations 
costs 
3. Advisory councils 
4. Alcoholic beverages  
5. Audit services 
6. Automatic electronic data 
processing 
7. Bad debts 
8. Bonding costs 
9. Budgeting 
10. Communications 
11. Compensation for personnel 
services 
a. General 
b. Reasonableness 
c. Unallowable costs 
d. Fringe benefits 
e. Pension plan costs 
f. Post-retirement health benefits 
g. Severance Pay 
h. Support of salaries and wages 
i. Donated services 
12. Contingencies 
13. Contributions and donations 
14. Defense and prosecution of 
criminal and civil proceedings, and 
claims  
15. Depreciation and use allowances 
16. Disbursing service 
17. Employee morale, health, and 
welfare costs 
18. Entertainment 
19. Equipment and other capital 
expenditures 
20. Fines and penalties 
21. Fund raising and investment 
management costs 
22. Gains and losses on disposition of 
depreciable property and other capital 
assets and substantial relocation of 
Federal programs. 
23. General government expenses 
24. Idle facilities and idle capacity 
25. Insurance and indemnification 
26. Interest 
27. Lobbying 
28. Maintenance, operations, and 
repairs 
29. Materials and supplies 

30. Memberships, subscriptions, and 
professional activities 
31. Motor pools 
32. Pre-award costs 
33. Professional service costs 
34. Proposal costs 
35. Publication and printing costs 
36. Rearrangements and alterations 
37. Reconversion costs 
38. Rental costs 
39. Taxes 
40. Training 
41. Travel costs 
42. Underrecovery of costs under 
Federal agreements  
 
Sections 1 through 42 provide 
principles to be applied in 
establishing the allowability or 
unallowability of certain items of 
cost. These principles apply whether 
a cost is treated as direct or indirect. 
A cost is allowable for Federal 
reimbursement only to the extent of 
benefits received by Federal awards 
and its conformance with the general 
policies and principles stated in 
Attachment A to this Circular. Failure 
to mention a particular item of cost in 
these sections is not intended to 
imply that it is either allowable or 
unallowable; rather, determination of 
allowability in each case should be 
based on the treatment or standards 
provided for similar or related items 
of cost.  
 
1. Accounting. The cost of 
establishing and maintaining 
accounting and other information 
systems is allowable.  
 
2. Advertising and public relations 
costs.  
 
a. The term "advertising costs" means 
the costs of advertising media and 
corollary administrative costs. 
Advertising media include 
magazines, newspapers, radio and 
television programs, direct mail, 
exhibits, and the like.  
 
b. The term "public relations" 
includes community relations and 

means those activities dedicated to 
maintaining the image of the 
governmental unit or maintaining or 
promoting understanding and 
favorable relations with the 
community or public at large or any 
segment of the public.  
 
c. Advertising costs are allowable 
only when incurred for the 
recruitment of personnel, the 
procurement of goods and services, 
the disposal of surplus materials, and 
any other specific purposes necessary 
to meet the requirements of the 
Federal award. Advertising costs 
associated with the disposal of 
surplus materials are not allowable 
where all disposal costs are 
reimbursed based on a standard rate 
as specified in the grants 
management common rule.  
 
d. Public relations costs are allowable 
when:  
(1) Specifically required by the 
Federal award and then only as a 
direct cost;  
(2) Incurred to communicate with the 
public and press pertaining to specific 
activities or accomplishments that 
result from performance of the 
Federal award and then only as a 
direct cost; or  
(3) Necessary to conduct general 
liaison with news media and 
government public relations officers, 
to the extent that such activities are 
limited to communication and liaison 
necessary to keep the public informed 
on matters of public concern, such as 
notices of Federal contract/grant 
awards, financial matters, etc.  
 
e. Unallowable advertising and public 
relations costs include the following:  
(1) All advertising and public 
relations costs other than as specified 
in subsections c. and d.;  
(2) Except as otherwise permitted by 
these cost principles, costs of 
conventions, meetings, or other 
events related to other activities of 
the governmental unit including:  
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 (a) Costs of displays, 
demonstrations, and exhibits;  
 (b) Costs of meeting rooms, 
hospitality suites, and other special 
facilities used in conjunction with 
shows and other special events; and  
 (c) Salaries and wages of employees 
engaged in setting up and displaying 
exhibits, making demonstrations, and 
providing briefings;  
(3) Costs of promotional items and 
memorabilia, including models, gifts, 
and souvenirs; and  
(4) Costs of advertising and public 
relations designed solely to promote 
the governmental unit.  
 
3. Advisory councils. Costs incurred 
by advisory councils or committees 
are allowable as a direct cost where 
authorized by the Federal awarding 
agency or as an indirect cost where 
allocable to Federal awards.  
 
4. Alcoholic beverages. Costs of 
alcoholic beverages are unallowable.  
 
5. Audit services. The costs of audits 
are allowable provided that the audits 
were performed in accordance with 
the Single Audit Act, as implemented 
by Circular A-128, "Audits of State 
and Local Governments." [Note: In 
June 1997, OMB rescinded Circular 
A-128 and co-located all audit 
requirements in a re-titled Circular A-
133, "Audits of States, Local 
Governments, and Non-Profit 
Organizations."] Generally, the 
percentage of costs charged to 
Federal awards for a single audit shall 
not exceed the percentage derived by 
dividing Federal funds expended by 
total funds expended by the recipient 
or subrecipient (including program 
matching funds) during the fiscal 
year. The percentage may be 
exceeded only if appropriate 
documentation demonstrates higher 
actual costs.  
 
Other audit costs are allowable if 
specifically approved by the 
awarding or cognizant agency as a 
direct cost to an award or included as 

an indirect cost in a cost allocation 
plan or rate.  
 
6. Automatic electronic data 
processing. The cost of data 
processing services is allowable (but 
see section 19, Equipment and other 
capital expenditures).  
 
7. Bad debts. Any losses arising from 
uncollectible accounts and other 
claims, and related costs, are 
unallowable unless provided for in 
Federal program award regulations.  
 
8. Bonding costs. Costs of bonding 
employees and officials are allowable 
to the extent that such bonding is in 
accordance with sound business 
practice.  
9. Budgeting. Costs incurred for the 
development, preparation, 
presentation, and execution of 
budgets are allowable.  
 
10. Communications. Costs of 
telephone, mail, messenger, and 
similar communication services are 
allowable.  
 
11. Compensation for personnel 
services.  
a. General. Compensation for 
personnel services includes all 
remuneration, paid currently or 
accrued, for services rendered during 
the period of performance under 
Federal awards, including but not 
necessarily limited to wages, salaries, 
and fringe benefits. The costs of such 
compensation are allowable to the 
extent that they satisfy the specific 
requirements of this Circular, and that 
the total compensation for individual 
employees:  
(1) Is reasonable for the services 
rendered and conforms to the 
established policy of the 
governmental unit consistently 
applied to both Federal and non-
Federal activities;  
(2) Follows an appointment made in 
accordance with a governmental 
unit's laws and rules and meets merit 

system or other requirements required 
by Federal law, where applicable; and  
(3) Is determined and supported as 
provided in subsection h.  
 
b. Reasonableness. Compensation for 
employees engaged in work on 
Federal awards will be considered 
reasonable to the extent that it is 
consistent with that paid for similar 
work in other activities of the 
governmental unit. In cases where the 
kinds of employees required for 
Federal awards are not found in the 
other activities of the governmental 
unit, compensation will be considered 
reasonable to the extent that it is 
comparable to that paid for similar 
work in the labor market in which the 
employing government competes for 
the kind of employees involved. 
Compensation surveys providing data 
representative of the labor market 
involved will be an acceptable basis 
for evaluating reasonableness.  
 
c. Unallowable costs. Costs which are 
unallowable under other sections of 
these principles shall not be 
allowable under this section solely on 
the basis that they constitute 
personnel compensation.  
 
d. Fringe benefits.  
(1) Fringe benefits are allowances 
and services provided by employers 
to their employees as compensation 
in addition to regular salaries and 
wages. Fringe benefits include, but 
are not limited to, the costs of leave, 
employee insurance, pensions, and 
unemployment benefit plans. Except 
as provided elsewhere in these 
principles, the costs of fringe benefits 
are allowable to the extent that the 
benefits are reasonable and are 
required by law, governmental unit-
employee agreement, or an 
established policy of the 
governmental unit.  
(2) The cost of fringe benefits in the 
form of regular compensation paid to 
employees during periods of 
authorized absences from the job, 
such as for annual leave, sick leave, 
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holidays, court leave, military leave, 
and other similar benefits, are 
allowable if: (a) they are provided 
under established written leave 
policies; (b) the costs are equitably 
allocated to all related activities, 
including Federal awards; and, (c) the 
accounting basis (cash or accrual) 
selected for costing each type of 
leave is consistently followed by the 
governmental unit.  
(3) When a governmental unit uses 
the cash basis of accounting, the cost 
of leave is recognized in the period 
that the leave is taken and paid for. 
Payments for unused leave when an 
employee retires or terminates 
employment are allowable in the year 
of payment provided they are 
allocated as a general administrative 
expense to all activities of the 
governmental unit or component.  
(4) The accrual basis may be only 
used for those types of leave for 
which a liability as defined by 
Generally Accepted Accounting 
Principles (GAAP) exists when the 
leave is earned. When a 
governmental unit uses the accrual 
basis of accounting, in accordance 
with GAAP, allowable leave costs are 
the lesser of the amount accrued or 
funded.  
(5) The cost of fringe benefits in the 
form of employer contributions or 
expenses for social security; 
employee life, health, unemployment, 
and worker's compensation insurance 
(except as indicated in section 25, 
Insurance and indemnification); 
pension plan costs (see subsection e.); 
and other similar benefits are 
allowable, provided such benefits are 
granted under established written 
policies. Such benefits, whether 
treated as indirect costs or as direct 
costs, shall be allocated to Federal 
awards and all other activities in a 
manner consistent with the pattern of 
benefits attributable to the individuals 
or group(s) of employees whose 
salaries and wages are chargeable to 
such Federal awards and other 
activities.  
 

e. Pension plan costs. Pension plan 
costs may be computed using a pay-
as-you-go method or an acceptable 
actuarial cost method in accordance 
with established written policies of 
the governmental unit.  
(1) For pension plans financed on a 
pay-as-you-go method, allowable 
costs will be limited to those 
representing actual payments to 
retirees or their beneficiaries.  
(2) Pension costs calculated using an 
actuarial cost- based method 
recognized by GAAP are allowable 
for a given fiscal year if they are 
funded for that year within six 
months after the end of that year. 
Costs funded after the six month 
period (or a later period agreed to by 
the cognizant agency) are allowable 
in the year funded. The cognizant 
agency may agree to an extension of 
the six month period if an appropriate 
adjustment is made to compensate for 
the timing of the charges to the 
Federal Government and related 
Federal reimbursement and the 
governmental unit's contribution to 
the pension fund. Adjustments may 
be made by cash refund or other 
equitable procedures to compensate 
the Federal Government for the time 
value of Federal reimbursements in 
excess of contributions to the pension 
fund.  
(3) Amounts funded by the 
governmental unit in excess of the 
actuarially determined amount for a 
fiscal year may be used as the 
governmental unit's contribution in 
future periods.  
(4) When a governmental unit 
converts to an acceptable actuarial 
cost method, as defined by GAAP, 
and funds pension costs in 
accordance with this method, the 
unfunded liability at the time of 
conversion shall be allowable if 
amortized over a period of years in 
accordance with GAAP.  
(5) The Federal Government shall 
receive an equitable share of any 
previously allowed pension costs 
(including earnings thereon) which 
revert or inure to the governmental 

unit in the form of a refund, 
withdrawal, or other credit.  
 
f. Post-retirement health benefits. 
Post-retirement health benefits 
(PRHB) refers to costs of health 
insurance or health services not 
included in a pension plan covered by 
subsection e. for retirees and their 
spouses, dependents, and survivors. 
PRHB costs may be computed using 
a pay-as-you-go method or an 
acceptable actuarial cost method in 
accordance with established written 
polices of the governmental unit.  
(1) For PRHB financed on a pay as-
you-go method, allowable costs will 
be limited to those representing 
actual payments to retirees or their 
beneficiaries.  
(2) PRHB costs calculated using an 
actuarial cost method recognized by 
GAAP are allowable if they are 
funded for that year within six 
months after the end of that year. 
Costs funded after the six month 
period (or a later period agreed to by 
the cognizant agency) are allowable 
in the year funded. The cognizant 
agency may agree to an extension of 
the six month period if an appropriate 
adjustment is made to compensate for 
the timing of the charges to the 
Federal Government and related 
Federal reimbursements and the 
governmental unit's contributions to 
the PRHB fund. Adjustments may be 
made by cash refund, reduction in 
current year's PRHB costs, or other 
equitable procedures to compensate 
the Federal Government for the time 
value of Federal reimbursements in 
excess of contributions to the PRHB 
fund.  
(3) Amounts funded in excess of the 
actuarially determined amount for a 
fiscal year may be used as the 
government's contribution in a future 
period.  
(4) When a governmental unit 
converts to an acceptable actuarial 
cost method and funds PRHB costs in 
accordance with this method, the 
initial unfunded liability attributable 
to prior years shall be allowable if 
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amortized over a period of years in 
accordance with GAAP, or, if no 
such GAAP period exists, over a 
period negotiated with the cognizant 
agency.  
(5) To be allowable in the current 
year, the PRHB costs must be paid 
either to:  
 (a) An insurer or other benefit 
provider as current year costs or 
premiums, or  
 (b) An insurer or trustee to maintain 
a trust fund or reserve for the sole 
purpose of providing post-retirement 
benefits to retirees and other 
beneficiaries.  
(6) The Federal Government shall 
receive an equitable share of any 
amounts of previously allowed post-
retirement benefit costs (including 
earnings thereon) which revert or 
inure to the governmental unit in the 
form of a refund, withdrawal, or other 
credit.  
 
g. Severance pay.  
(1) Payments in addition to regular 
salaries and wages made to workers 
whose employment is being 
terminated are allowable to the extent 
that, in each case, they are required 
by (a) law, (b) employer-employee 
agreement, or (c) established written 
policy.  
(2) Severance payments (but not 
accruals) associated with normal 
turnover are allowable. Such 
payments shall be allocated to all 
activities of the governmental unit as 
an indirect cost.  
(3) Abnormal or mass severance pay 
will be considered on a case-by-case 
basis and is allowable only if 
approved by the cognizant Federal 
agency.  
 
h. Support of salaries and wages. 
These standards regarding time 
distribution are in addition to the 
standards for payroll documentation.  
(1) Charges to Federal awards for 
salaries and wages, whether treated as 
direct or indirect costs, will be based 
on payrolls documented in 
accordance with generally accepted 

practice of the governmental unit and 
approved by a responsible official(s) 
of the governmental unit.  
(2) No further documentation is 
required for the salaries and wages of 
employees who work in a single 
indirect cost activity.  
(3) Where employees are expected to 
work solely on a single Federal award 
or cost objective, charges for their 
salaries and wages will be supported 
by periodic certifications that the 
employees worked solely on that 
program for the period covered by the 
certification. These certifications will 
be prepared at least semi-annually 
and will be signed by the employee 
or supervisory official having first 
hand knowledge of the work 
performed by the employee.  
(4) Where employees work on 
multiple activities or cost objectives, 
a distribution of their salaries or 
wages will be supported by personnel 
activity reports or equivalent 
documentation which meets the 
standards in subsection (5) unless a 
statistical sampling system (see 
subsection (6)) or other substitute 
system has been approved by the 
cognizant Federal agency. Such 
documentary support will be required 
where employees work on:  
 (a) More than one Federal award,  
 (b) A Federal award and a non-
Federal award,  
 (c) An indirect cost activity and a 
direct cost activity,  
 (d) Two or more indirect activities 
which are allocated using different 
allocation bases, or  
 (e) An unallowable activity and a 
direct or indirect cost activity.  
(5) Personnel activity reports or 
equivalent documentation must meet 
the following standards:  
 (a) They must reflect an after-the-
fact distribution of the actual activity 
of each employee,  
 (b) They must account for the total 
activity for which each employee is 
compensated,  
 (c) They must be prepared at least 
monthly and must coincide with one 
or more pay periods, and  

 (d) They must be signed by the 
employee.  
 (e) Budget estimates or other 
distribution percentages determined 
before the services are performed do 
not qualify as support for charges to 
Federal awards but may be used for 
interim accounting purposes, 
provided that:  
  (i) The governmental unit's system 
for establishing the estimates 
produces reasonable approximations 
of the activity actually performed;  
  (ii) At least quarterly, comparisons 
of actual costs to budgeted 
distributions based on the monthly 
activity reports are made. Costs 
charged to Federal awards to reflect 
adjustments made as a result of the 
activity actually performed may be 
recorded annually if the quarterly 
comparisons show the differences 
between budgeted and actual costs 
are less than ten percent; and  
  (iii) The budget estimates or other 
distribution percentages are revised at 
least quarterly, if necessary, to reflect 
changed circumstances.  
(6) Substitute systems for allocating 
salaries and wages to Federal awards 
may be used in place of activity 
reports. These systems are subject to 
approval if required by the cognizant 
agency. Such systems may include, 
but are not limited to, random 
moment sampling, case counts, or 
other quantifiable measures of 
employee effort.  
 (a) Substitute systems which use 
sampling methods (primarily for Aid 
to Families with Dependent Children 
(AFDC), Medicaid, and other public 
assistance programs) must meet 
acceptable statistical sampling 
standards including:  
  (i) The sampling universe must 
include all of the employees whose 
salaries and wages are to be allocated 
based on sample results except as 
provided in subsection (c);  
  (ii) The entire time period involved 
must be covered by the sample; and  
  (iii) The results must be statistically 
valid and applied to the period being 
sampled.  
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 (b) Allocating charges for the 
sampled employees' supervisors, 
clerical and support staffs, based on 
the results of the sampled employees, 
will be acceptable.  
 (c) Less than full compliance with 
the statistical sampling standards 
noted in subsection (a) may be 
accepted by the cognizant agency if it 
concludes that the amounts to be 
allocated to Federal awards will be 
minimal, or if it concludes that the 
system proposed by the governmental 
unit will result in lower costs to 
Federal awards than a system which 
complies with the standards.  
(7) Salaries and wages of employees 
used in meeting cost sharing or 
matching requirements of Federal 
awards must be supported in the same 
manner as those claimed as allowable 
costs under Federal awards.  
 
i. Donated services.  
(1) Donated or volunteer services 
may be furnished to a governmental 
unit by professional and technical 
personnel, consultants, and other 
skilled and unskilled labor. The value 
of these services is not reimbursable 
either as a direct or indirect cost. 
However, the value of donated 
services may be used to meet cost 
sharing or matching requirements in 
accordance with the provisions of the 
Common Rule.  
(2) The value of donated services 
utilized in the performance of a direct 
cost activity shall, when material in 
amount, be considered in the 
determination of the governmental 
unit's indirect costs or rate(s) and, 
accordingly, shall be allocated a 
proportionate share of applicable 
indirect costs.  
(3) To the extent feasible, donated 
services will be supported by the 
same methods used by the 
governmental unit to support the 
allocability of regular personnel 
services.  
 
12. Contingencies. Contributions to a 
contingency reserve or any similar 
provision made for events the 

occurrence of which cannot be 
foretold with certainty as to time, or 
intensity, or with an assurance of 
their happening, are unallowable. The 
term "contingency reserve" excludes 
self-insurance reserves (see 
subsection 25.c.), pension plan 
reserves (see subsection 11.e.), and 
post-retirement health and other 
benefit reserves (see subsection 11.f.) 
computed using acceptable actuarial 
cost methods.  
 
13. Contributions and donations. 
Contributions and donations, 
including cash, property, and 
services, by governmental units to 
others, regardless of the recipient, are 
unallowable.  
 
14. Defense and prosecution of 
criminal and civil proceedings, and 
claims.  
a. The following costs are 
unallowable for contracts covered by 
10 U.S.C. 2324(k), "Allowable costs 
under defense contracts."  
(1) Costs incurred in defense of any 
civil or criminal fraud proceeding or 
similar proceeding (including filing 
of false certification brought by the 
United States where the contractor is 
found liable or has pleaded nolo 
contendere to a charge of fraud or 
similar proceeding (including filing 
of a false certification).  
(2) Costs incurred by a contractor in 
connection with any criminal, civil or 
administrative proceedings 
commenced by the United States or a 
State to the extent provided in 10 
U.S.C. 2324(k).  
 
b. Legal expenses required in the 
administration of Federal programs 
are allowable. Legal expenses for 
prosecution of claims against the 
Federal Government are unallowable.  
 
15. Depreciation and use allowances.  
a. Depreciation and use allowances 
are means of allocating the cost of 
fixed assets to periods benefitting 
from asset use. Compensation for the 
use of fixed assets on hand may be 

made through depreciation or use 
allowances. A combination of the two 
methods may not be used in 
connection with a single class of 
fixed assets (e.g., buildings, office 
equipment, computer equipment, etc.) 
except as provided in subsection g. 
Except for enterprise funds and 
internal service funds that are 
included as part of a State/local cost 
allocation plan, classes of assets shall 
be determined on the same basis used 
for the government-wide financial 
statements.  
 
b. The computation of depreciation or 
use allowances shall be based on the 
acquisition cost of the assets 
involved. Where actual cost records 
have not been maintained, a 
reasonable estimate of the original 
acquisition cost may be used. The 
value of an asset donated to the 
governmental unit by an unrelated 
third party shall be its fair market 
value at the time of donation. 
Governmental or quasi-governmental 
organizations located within the same 
State shall not be considered 
unrelated third parties for this 
purpose.  
 
c. The computation of depreciation or 
use allowances will exclude:  
(1) The cost of land;  
(2) Any portion of the cost of 
buildings and equipment borne by or 
donated by the Federal Government 
irrespective of where title was 
originally vested or where it presently 
resides; and  
(3) Any portion of the cost of 
buildings and equipment contributed 
by or for the governmental unit, or a 
related donor organization, in 
satisfaction of a matching 
requirement.  
 
d. Where the use allowance method is 
followed, the use allowance for 
buildings and improvements 
(including land improvements, such 
as paved parking areas, fences, and 
sidewalks) will be computed at an 
annual rate not exceeding two percent 
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of acquisition costs. The use 
allowance for equipment will be 
computed at an annual rate not 
exceeding 6 2/3 percent of 
acquisition cost. When the use 
allowance method is used for 
buildings, the entire building must be 
treated as a single asset; the building's 
components (e.g., plumbing system, 
heating and air condition, etc.) cannot 
be segregated from the building's 
shell. The two percent limitation, 
however, need not be applied to 
equipment which is merely attached 
or fastened to the building but not 
permanently fixed to it and which is 
used as furnishings or decorations or 
for specialized purposes (e.g., dentist 
chairs and dental treatment units, 
counters, laboratory benches bolted 
to the floor, dishwashers, modular 
furniture, carpeting, etc.). Such 
equipment will be considered as not 
being permanently fixed to the 
building if it can be removed without 
the destruction of, or need for costly 
or extensive alterations or repairs, to 
the building or the equipment. 
Equipment that meets these criteria 
will be subject to the 6 2/3 percent 
equipment use allowance limitation.  
 
e. Where the depreciation method is 
followed, the period of useful service 
(useful life) established in each case 
for usable capital assets must take 
into consideration such factors as 
type of construction, nature of the 
equipment used, historical usage 
patterns, technological developments, 
and the renewal and replacement 
policies of the governmental unit 
followed for the individual items or 
classes of assets involved. In the 
absence of clear evidence indicating 
that the expected consumption of the 
asset will be significantly greater in 
the early portions than in the later 
portions of its useful life, the straight 
line method of depreciation shall be 
used. Depreciation methods once 
used shall not be changed unless 
approved by the Federal cognizant or 
awarding agency. When the 
depreciation method is introduced for 

application to an asset previously 
subject to a use allowance, the annual 
depreciation charge thereon may not 
exceed the amount that would have 
resulted had the depreciation method 
been in effect from the date of 
acquisition of the asset. The 
combination of use allowances and 
depreciation applicable to the asset 
shall not exceed the total acquisition 
cost of the asset or fair market value 
at time of donation.  
 
f. When the depreciation method is 
used for buildings, a building's shell 
may be segregated from the major 
component of the building (e.g., 
plumbing system, heating, and air 
conditioning system, etc.) and each 
major component depreciated over its 
estimated useful life, or the entire 
building (i.e., the shell and all 
components) may be treated as a 
single asset and depreciated over a 
single useful life.  
 
g. A reasonable use allowance may 
be negotiated for any assets that are 
considered to be fully depreciated, 
after taking into consideration the 
amount of depreciation previously 
charged to the government, the 
estimated useful life remaining at the 
time of negotiation, the effect of any 
increased maintenance charges, 
decreased efficiency due to age, and 
any other factors pertinent to the 
utilization of the asset for the purpose 
contemplated.  
 
h. Charges for use allowances or 
depreciation must be supported by 
adequate property records. Physical 
inventories must be taken at least 
once every two years (a statistical 
sampling approach is acceptable) to 
ensure that assets exist, and are in 
use. Governmental units will manage 
equipment in accordance with State 
laws and procedures. When the 
depreciation method is followed, 
depreciation records indicating the 
amount of depreciation taken each 
period must also be maintained.  
 

16. Disbursing service. The cost of 
disbursing funds by the Treasurer or 
other designated officer is allowable.  
 
17. Employee morale, health, and 
welfare costs. The costs of health or 
first-aid clinics and/or infirmaries, 
recreational facilities, employee 
counseling services, employee 
information publications, and any 
related expenses incurred in 
accordance with a governmental 
unit's policy are allowable. Income 
generated from any of these activities 
will be offset against expenses.  
 
18. Entertainment. Costs of 
entertainment, including amusement, 
diversion, and social activities and 
any costs directly associated with 
such costs (such as tickets to shows 
or sports events, meals, lodging, 
rentals, transportation, and gratuities) 
are unallowable.  
 
19. Equipment and other capital 
expenditures.  
a. As used in this section the 
following terms have the meanings as 
set forth below:  
(1) "Capital expenditure" means the 
cost of the asset including the cost to 
put it in place. Capital expenditure 
for equipment means the net invoice 
price of the equipment, including the 
cost of any modifications, 
attachments, accessories, or auxiliary 
apparatus necessary to make it usable 
for the purpose for which it is 
acquired. Ancillary charges, such as 
taxes, duty, protective in transit 
insurance, freight, and installation 
may be included in, or excluded 
from, capital expenditure cost in 
accordance with the governmental 
unit's regular accounting practices.  
(2) "Equipment" means an article of 
nonexpendable, tangible personal 
property having a useful life of more 
than one year and an acquisition cost 
which equals the lesser of (a) the 
capitalization level established by the 
governmental unit for financial 
statement purposes, or (b) $5000.  
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(3) "Other capital assets" mean 
buildings, land, and improvements to 
buildings or land that materially 
increase their value or useful life.  
 
b. Capital expenditures which are not 
charged directly to a Federal award 
may be recovered through use 
allowances or depreciation on 
buildings, capital improvements, and 
equipment (see section 15). See also 
section 38 for allowability of rental 
costs for buildings and equipment.  
 
c. Capital expenditures for 
equipment, including replacement 
equipment, other capital assets, and 
improvements which materially 
increase the value or useful life of 
equipment or other capital assets are 
allowable as a direct cost when 
approved by the awarding agency. 
Federal awarding agencies are 
authorized at their option to waive or 
delegate this approval requirement.  
 
d. Items of equipment with an 
acquisition cost of less than $5000 
are considered to be supplies and are 
allowable as direct costs of Federal 
awards without specific awarding 
agency approval.  
 
e. The unamortized portion of any 
equipment written off as a result of a 
change in capitalization levels may 
be recovered by (1) continuing to 
claim the otherwise allowable use 
allowances or depreciation charges 
on the equipment or by (2) 
amortizing the amount to be written 
off over a period of years negotiated 
with the cognizant agency.  
 
f. When replacing equipment 
purchased in whole or in part with 
Federal funds, the governmental unit 
may use the equipment to be replaced 
as a trade-in or sell the property and 
use the proceeds to offset the cost of 
the replacement property.  
 
20. Fines and penalties. Fines, 
penalties, damages, and other 
settlements resulting from violations 

(or alleged violations) of, or failure of 
the governmental unit to comply 
with, Federal, State, local, or Indian 
tribal laws and regulations are 
unallowable except when incurred as 
a result of compliance with specific 
provisions of the Federal award or 
written instructions by the awarding 
agency authorizing in advance such 
payments.  
 
21. Fund raising and investment 
management costs.  
a. Costs of organized fund raising, 
including financial campaigns, 
solicitation of gifts and bequests, and 
similar expenses incurred to raise 
capital or obtain contributions are 
unallowable, regardless of the 
purpose for which the funds will be 
used.  
 
b. Costs of investment counsel and 
staff and similar expenses incurred to 
enhance income from investments are 
unallowable. However, such costs 
associated with investments covering 
pension, self-insurance, or other 
funds which include Federal 
participation allowed by this Circular 
are allowable.  
 
c. Fund raising and investment 
activities shall be allocated an 
appropriate share of indirect costs 
under the conditions described in 
subsection C.3.b. of Attachment A.  
 
22. Gains and losses on disposition of 
depreciable property and other capital 
assets and substantial relocation of 
Federal programs.  
a. (1) Gains and losses on the sale, 
retirement, or other disposition of 
depreciable property shall be 
included in the year in which they 
occur as credits or charges to the 
asset cost grouping(s) in which the 
property was included. The amount 
of the gain or loss to be included as a 
credit or charge to the appropriate 
asset cost grouping(s) shall be the 
difference between the amount 
realized on the property and the 
undepreciated basis of the property.  

(2) Gains and losses on the 
disposition of depreciable property 
shall not be recognized as a separate 
credit or charge under the following 
conditions:  
 (a) The gain or loss is processed 
through a depreciation account and is 
reflected in the depreciation 
allowable under sections 15 and 19.  
 (b) The property is given in 
exchange as part of the purchase 
price of a similar item and the gain or 
loss is taken into account in 
determining the depreciation cost 
basis of the new item.  
 (c) A loss results from the failure to 
maintain permissible insurance, 
except as otherwise provided in 
subsection 25.d.  
 (d) Compensation for the use of the 
property was provided through use 
allowances in lieu of depreciation.  
 
b. Substantial relocation of Federal 
awards from a facility where the 
Federal Government participated in 
the financing to another facility prior 
to the expiration of the useful life of 
the financed facility requires Federal 
agency approval. The extent of the 
relocation, the amount of the Federal 
participation in the financing, and the 
depreciation charged to date may 
require negotiation of space charges 
for Federal awards.  
 
c. Gains or losses of any nature 
arising from the sale or exchange of 
property other than the property 
covered in subsection a., e.g., land or 
included in the fair market value used 
in any adjustment resulting from a 
relocation of Federal awards covered 
in subsection b. shall be excluded in 
computing Federal award costs.  
 
23. General government expenses.  
a. The general costs of government 
are unallowable (except as provided 
in section 41). These include:  
(1) Salaries and expenses of the 
Office of the Governor of a State or 
the chief executive of a political 
subdivision or the chief executives of 
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federally-recognized Indian tribal 
governments;  
(2) Salaries and other expenses of 
State legislatures, tribal councils, or 
similar local governmental bodies, 
such as county supervisors, city 
councils, school boards, etc., whether 
incurred for purposes of legislation or 
executive direction;  
(3) Cost of the judiciary branch of a 
government;  
(4) Cost of prosecutorial activities 
unless treated as a direct cost to a 
specific program when authorized by 
program regulations (however, this 
does not preclude the allowability of 
other legal activities of the Attorney 
General); and  
(5) Other general types of 
government services normally 
provided to the general public, such 
as fire and police, unless provided for 
as a direct cost in program 
regulations.  
 
b. For federally-recognized Indian 
tribal governments and Councils Of 
Governments (COGs), the portion of 
salaries and expenses directly 
attributable to managing and 
operating Federal programs by the 
chief executive and his staff is 
allowable.  
 
24. Idle facilities and idle capacity.  
a. As used in this section the 
following terms have the meanings 
set forth below:  
(1) "Facilities" means land and 
buildings or any portion thereof, 
equipment individually or 
collectively, or any other tangible 
capital asset, wherever located, and 
whether owned or leased by the 
governmental unit.  
(2) "Idle facilities" means completely 
unused facilities that are excess to the 
governmental unit's current needs.  
(3) "Idle capacity" means the unused 
capacity of partially used facilities. It 
is the difference between (a) that 
which a facility could achieve under 
100 percent operating time on a one-
shift basis less operating interruptions 
resulting from time lost for repairs, 

setups, unsatisfactory materials, and 
other normal delays and (b) the extent 
to which the facility was actually 
used to meet demands during the 
accounting period. A multi-shift basis 
should be used if it can be shown that 
this amount of usage would normally 
be expected for the type of facility 
involved.  
(4) "Cost of idle facilities or idle 
capacity" means costs such as 
maintenance, repair, housing, rent, 
and other related costs, e.g., 
insurance, interest, and depreciation 
or use allowances.  
 
b. The costs of idle facilities are 
unallowable except to the extent that:  
(1) They are necessary to meet 
fluctuations in workload; or  
(2) Although not necessary to meet 
fluctuations in workload, they were 
necessary when acquired and are now 
idle because of changes in program 
requirements, efforts to achieve more 
economical operations, 
reorganization, termination, or other 
causes which could not have been 
reasonably foreseen. Under the 
exception stated in this subsection, 
costs of idle facilities are allowable 
for a reasonable period of time, 
ordinarily not to exceed one year, 
depending on the initiative taken to 
use, lease, or dispose of such 
facilities.  
 
c. The costs of idle capacity are 
normal costs of doing business and 
are a factor in the normal fluctuations 
of usage or indirect cost rates from 
period to period. Such costs are 
allowable, provided that the capacity 
is reasonably anticipated to be 
necessary or was originally 
reasonable and is not subject to 
reduction or elimination by use on 
other Federal awards, subletting, 
renting, or sale, in accordance with 
sound business, economic, or security 
practices. Widespread idle capacity 
throughout an entire facility or 
among a group of assets having 
substantially the same function may 
be considered idle facilities.  

25. Insurance and indemnification.  
a. Costs of insurance required or 
approved and maintained, pursuant to 
the Federal award, are allowable.  
 
b. Costs of other insurance in 
connection with the general conduct 
of activities are allowable subject to 
the following limitations:  
(1) Types and extent and cost of 
coverage are in accordance with the 
governmental unit's policy and sound 
business practice.  
(2) Costs of insurance or of 
contributions to any reserve covering 
the risk of loss of, or damage to, 
Federal Government property are 
unallowable except to the extent that 
the awarding agency has specifically 
required or approved such costs.  
 
c. Actual losses which could have 
been covered by permissible 
insurance (through a self-insurance 
program or otherwise) are 
unallowable, unless expressly 
provided for in the Federal award or 
as described below. However, the 
Federal Government will participate 
in actual losses of a self insurance 
fund that are in excess of reserves. 
Costs incurred because of losses not 
covered under nominal deductible 
insurance coverage provided in 
keeping with sound management 
practice, and minor losses not 
covered by insurance, such as 
spoilage, breakage, and 
disappearance of small hand tools, 
which occur in the ordinary course of 
operations, are allowable.  
 
d. Contributions to a reserve for 
certain self-insurance programs 
including workers compensation, 
unemployment compensation, and 
severance pay are allowable subject 
to the following provisions:  
(1) The type of coverage and the 
extent of coverage and the rates and 
premiums would have been allowed 
had insurance (including reinsurance) 
been purchased to cover the risks. 
However, provision for known or 
reasonably estimated self-insured 
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liabilities, which do not become 
payable for more than one year after 
the provision is made, shall not 
exceed the discounted present value 
of the liability. The rate used for 
discounting the liability must be 
determined by giving consideration to 
such factors as the governmental 
unit's settlement rate for those 
liabilities and its investment rate of 
return.  
(2) Earnings or investment income on 
reserves must be credited to those 
reserves.  
(3) Contributions to reserves must be 
based on sound actuarial principles 
using historical experience and 
reasonable assumptions. Reserve 
levels must be analyzed and updated 
at least biennially for each major risk 
being insured and take into account 
any reinsurance, coinsurance, etc. 
Reserve levels related to employee-
related coverages will normally be 
limited to the value of claims (a) 
submitted and adjudicated but not 
paid, (b) submitted but not 
adjudicated, and (c) incurred but not 
submitted. Reserve levels in excess of 
the amounts based on the above must 
be identified and justified in the cost 
allocation plan or indirect cost rate 
proposal.  
(4) Accounting records, actuarial 
studies, and cost allocations (or 
billings) must recognize any 
significant differences due to types of 
insured risk and losses generated by 
the various insured activities or 
agencies of the governmental unit. If 
individual departments or agencies of 
the governmental unit experience 
significantly different levels of claims 
for a particular risk, those differences 
are to be recognized by the use of 
separate allocations or other 
techniques resulting in an equitable 
allocation.  
(5) Whenever funds are transferred 
from a self-insurance reserve to other 
accounts (e.g., general fund), refunds 
shall be made to the Federal 
Government for its share of funds 
transferred, including earned or 

imputed interest from the date of 
transfer.  
 
e. Actual claims paid to or on behalf 
of employees or former employees 
for workers' compensation, 
unemployment compensation, 
severance pay, and similar employee 
benefits (e.g., subsection 11.f. for 
post retirement health benefits), are 
allowable in the year of payment 
provided (1) the governmental unit 
follows a consistent costing policy 
and (2) they are allocated as a general 
administrative expense to all 
activities of the governmental unit.  
 
f. Insurance refunds shall be credited 
against insurance costs in the year the 
refund is received.  
 
g. Indemnification includes securing 
the governmental unit against 
liabilities to third persons and other 
losses not compensated by insurance 
or otherwise. The Federal 
Government is obligated to 
indemnify the governmental unit only 
to the extent expressly provided for in 
the Federal award, except as provided 
in subsection d.  
 
h. Costs of commercial insurance that 
protects against the costs of the 
contractor for correction of the 
contractor's own defects in materials 
or workmanship are unallowable.  
 
26. Interest.  
a. Costs incurred for interest on 
borrowed capital or the use of a 
governmental unit's own funds, 
however represented, are unallowable 
except as specifically provided in 
subsection b. or authorized by 
Federal legislation.  
 
b. Financing costs (including interest) 
paid or incurred on or after the 
effective date of this Circular 
associated with the otherwise 
allowable costs of building 
acquisition, construction, or 
fabrication, reconstruction or 
remodeling completed on or after 

October 1, 1980 is allowable, subject 
to the conditions in (1)-(4). Financing 
costs (including interest) paid or 
incurred on or after the effective date 
of this Circular associated with 
otherwise allowable costs of 
equipment is allowable, subject to the 
conditions in (1)-(4).  
(1) The financing is provided (from 
other than tax or user fee sources) by 
a bona fide third party external to the 
governmental unit;  
(2) The assets are used in support of 
Federal awards;  
(3) Earnings on debt service reserve 
funds or interest earned on borrowed 
funds pending payment of the 
construction or acquisition costs are 
used to offset the current period's cost 
or the capitalized interest, as 
appropriate. Earnings subject to being 
reported to the Federal Internal 
Revenue Service under arbitrage 
requirements are excludable.  
(4) Governmental units will negotiate 
the amount of allowable interest 
whenever cash payments (interest, 
depreciation, use allowances, and 
contributions) exceed the 
governmental unit's cash payments 
and other contributions attributable to 
that portion of real property used for 
Federal awards.  
 
27. Lobbying. The cost of certain 
influencing activities associated with 
obtaining grants, contracts, 
cooperative agreements, or loans is 
an unallowable cost. Lobbying with 
respect to certain grants, contracts, 
cooperative agreements, and loans 
shall be governed by the common 
rule, "New Restrictions on Lobbying" 
published at 55 FR 6736 (February 
26, 1990), including definitions, and 
the Office of Management and 
Budget "Government-wide Guidance 
for New Restrictions on Lobbying" 
and notices published at 54 FR 52306 
(December 20, 1989), 55 FR 24540 
(June 15, 1990), and 57 FR 1772 
(January 15, 1992), respectively.  
 
28. Maintenance, operations, and 
repairs. Unless prohibited by law, the 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 1 66 

cost of utilities, insurance, security, 
janitorial services, elevator service, 
upkeep of grounds, necessary 
maintenance, normal repairs and 
alterations, and the like are allowable 
to the extent that they: (1) keep 
property (including Federal property, 
unless otherwise provided for) in an 
efficient operating condition, (2) do 
not add to the permanent value of 
property or appreciably prolong its 
intended life, and (3) are not 
otherwise included in rental or other 
charges for space. Costs which add to 
the permanent value of property or 
appreciably prolong its intended life 
shall be treated as capital 
expenditures (see sections 15 and 19).  
 
29. Materials and supplies. The cost 
of materials and supplies is 
allowable. Purchases should be 
charged at their actual prices after 
deducting all cash discounts, trade 
discounts, rebates, and allowances 
received. Withdrawals from general 
stores or stockrooms should be 
charged at cost under any recognized 
method of pricing, consistently 
applied. Incoming transportation 
charges are a proper part of materials 
and supply costs.  
 
30. Memberships, subscriptions, and 
professional activities.  
a. Costs of the governmental unit's 
memberships in business, technical, 
and professional organizations are 
allowable.  
b. Costs of the governmental unit's 
subscriptions to business, 
professional, and technical 
periodicals are allowable.  
 
c. Costs of meetings and conferences 
where the primary purpose is the 
dissemination of technical 
information, including meals, 
transportation, rental of meeting 
facilities, and other incidental costs 
are allowable.  
 
d. Costs of membership in civic and 
community, social organizations are 
allowable as a direct cost with the 

approval of the Federal awarding 
agency.  
 
e. Costs of membership in 
organizations substantially engaged 
in lobbying are unallowable.  
 
31. Motor pools. The costs of a 
service organization which provides 
automobiles to user governmental 
units at a mileage or fixed rate and/or 
provides vehicle maintenance, 
inspection, and repair services are 
allowable.  
 
32. Pre-award costs. Pre-award costs 
are those incurred prior to the 
effective date of the award directly 
pursuant to the negotiation and in 
anticipation of the award where such 
costs are necessary to comply with 
the proposed delivery schedule or 
period of performance. Such costs are 
allowable only to the extent that they 
would have been allowable if 
incurred after the date of the award 
and only with the written approval of 
the awarding agency.  
 
33. Professional service costs.  
a. Cost of professional and consultant 
services rendered by persons or 
organizations that are members of a 
particular profession or possess a 
special skill, whether or not officers 
or employees of the governmental 
unit, are allowable, subject to section 
14 when reasonable in relation to the 
services rendered and when not 
contingent upon recovery of the costs 
from the Federal Government.  
 
b. Retainer fees supported by 
evidence of bona fide services 
available or rendered are allowable.  
 
34. Proposal costs. Costs of preparing 
proposals for potential Federal 
awards are allowable. Proposal costs 
should normally be treated as indirect 
costs and should be allocated to all 
activities of the governmental unit 
utilizing the cost allocation plan and 
indirect cost rate proposal. However, 
proposal costs may be charged 

directly to Federal awards with the 
prior approval of the Federal 
awarding agency.  
 
35. Publication and printing costs. 
Publication costs, including the costs 
of printing (including the processes 
of composition, plate-making, press 
work, and binding, and the end 
products produced by such 
processes), distribution, promotion, 
mailing, and general handling are 
allowable.  
 
36. Rearrangements and alterations. 
Costs incurred for ordinary and 
normal rearrangement and alteration 
of facilities are allowable. Special 
arrangements and alterations costs 
incurred specifically for a Federal 
award are allowable with the prior 
approval of the Federal awarding 
agency.  
 
37. Reconversion costs. Costs 
incurred in the restoration or 
rehabilitation of the governmental 
unit's facilities to approximately the 
same condition existing immediately 
prior to commencement of Federal 
awards, less costs related to normal 
wear and tear, are allowable.  
 
38. Rental costs.  
a. Subject to the limitations described 
in subsections b. through d. of this 
section, rental costs are allowable to 
the extent that the rates are 
reasonable in light of such factors as: 
rental costs of comparable property, 
if any; market conditions in the area; 
alternatives available; and, the type, 
life expectancy, condition, and value 
of the property leased.  
 
b. Rental costs under sale and 
leaseback arrangements are allowable 
only up to the amount that would be 
allowed had the governmental unit 
continued to own the property.  
 
c. Rental costs under less-than-arms-
length leases are allowable only up to 
the amount that would be allowed 
had title to the property vested in the 
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governmental unit. For this purpose, 
less-than-arms-length leases include, 
but are not limited to, those where:  
(1) One party to the lease is able to 
control or substantially influence the 
actions of the other;  
(2) Both parties are parts of the same 
governmental unit; or  
(3) The governmental unit creates an 
authority or similar entity to acquire 
and lease the facilities to the 
governmental unit and other parties.  
 
d. Rental costs under leases which are 
required to be treated as capital leases 
under GAAP are allowable only up to 
the amount that would be allowed 
had the governmental unit purchased 
the property on the date the lease 
agreement was executed. This 
amount would include expenses such 
as depreciation or use allowance, 
maintenance, and insurance. The 
provisions of Financial Accounting 
Standards Board Statement 13 shall 
be used to determine whether a lease 
is a capital lease. Interest costs 
related to capital leases are allowable 
to the extent they meet the criteria in 
section 26.  
 
39. Taxes.  
a. Taxes that a governmental unit is 
legally required to pay are allowable, 
except for self-assessed taxes that 
disproportionately affect Federal 
programs or changes in tax policies 
that disproportionately affect Federal 
programs. This provision becomes 
effective for taxes paid during the 
governmental unit's first fiscal year 
that begins on or after January 1, 
1998, and applies thereafter.  
 
b. Gasoline taxes, motor vehicle fees, 
and other taxes that are in effect user 
fees for benefits provided to the 
Federal Government are allowable.  
 
c. This provision does not restrict the 
authority of Federal agencies to 
identify taxes where Federal 
participation is inappropriate. Where 
the identification of the amount of 
unallowable taxes would require an 

inordinate amount of effort, the 
cognizant agency may accept a 
reasonable approximation thereof.  
 
40. Training. The cost of training 
provided for employee development 
is allowable.  
 
41. Travel costs.  
 
a. General. Travel costs are allowable 
for expenses for transportation, 
lodging, subsistence, and related 
items incurred by employees 
traveling on official business. Such 
costs may be charged on an actual 
cost basis, on a per diem or mileage 
basis in lieu of actual costs incurred, 
or on a combination of the two, 
provided the method used is applied 
to an entire trip, and results in 
charges consistent with those 
normally allowed in like 
circumstances in non-federally-
sponsored activities. Notwithstanding 
the provisions of section 23, travel 
costs of officials covered by that 
section, when specifically related to 
Federal awards, are allowable with 
the prior approval of a grantor 
agency.  
 
b. Lodging and subsistence. Costs 
incurred by employees and officers 
for travel, including costs of lodging, 
other subsistence, and incidental 
expenses, shall be considered 
reasonable and allowable only to the 
extent such costs do not exceed 
charges normally allowed by the 
governmental unit in its regular 
operations as a result of the 
governmental unit's policy. In the 
absence of a written governmental 
unit policy regarding travel costs, the 
rates and amounts established under 
subchapter I of Chapter 57 of Title 5, 
United States Code "Travel and 
Subsistence Expenses; Mileage 
Allowances," or by the Administrator 
of General Services, or the President 
(or his designee) pursuant to any 
provisions of such subchapter shall 
be used as guidance for travel under 
Federal awards (41 U.S.C. 420, 

"Travel Expenses of Government 
Contractors").  
 
c. Commercial air travel. Airfare 
costs in excess of the customary 
standard (coach or equivalent) 
airfare, are unallowable except when 
such accommodations would: require 
circuitous routing, require travel 
during unreasonable hours, 
excessively prolong travel, greatly 
increase the duration of the flight, 
result in increased cost that would 
offset transportation savings, or offer 
accommodations not reasonably 
adequate for the medical needs of the 
traveler. Where a governmental unit 
can reasonably demonstrate to the 
awarding agency either the 
nonavailability of customary standard 
airfare or Federal Government 
contract airfare for individual trips or, 
on an overall basis, that it is the 
governmental unit's practice to make 
routine use of such airfare, specific 
determinations of nonavailability will 
generally not be questioned by the 
Federal Government, unless a pattern 
of avoidance is detected. However, in 
order for airfare costs in excess of the 
customary standard commercial 
airfare to be allowable, e.g., use of 
first-class airfare, the governmental 
unit must justify and document on a 
case-by-case basis the applicable 
condition(s) set forth above.  
 
d. Air travel by other than 
commercial carrier. Cost of travel by 
governmental unit-owned, -leased, or 
-chartered aircraft, as used in this 
section, includes the cost of lease, 
charter, operation (including 
personnel costs), maintenance, 
depreciation, interest, insurance, and 
other related costs. Costs of travel via 
governmental unit-owned, -leased, or 
-chartered aircraft are unallowable to 
the extent they exceed the cost of 
allowable commercial air travel, as 
provided for in subsection c.  
 
42. Underrecovery of costs under 
Federal agreements. Any excess costs 
over the Federal contribution under 
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one award agreement are unallowable 
under other award agreements.  
 
ATTACHMENT C 
STATE/LOCAL-WIDE CENTRAL 
SERVICE COST ALLOCATION 
PLANS  
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A. General.  
 
1. Most governmental units provide 
certain services, such as motor pools, 
computer centers, purchasing, 
accounting, etc., to operating 
agencies on a centralized basis. Since 
federally-supported awards are 
performed within the individual 
operating agencies, there needs to be 
a process whereby these central 
service costs can be identified and 
assigned to benefitted activities on a 

reasonable and consistent basis. The 
central service cost allocation plan 
provides that process. All costs and 
other data used to distribute the costs 
included in the plan should be 
supported by formal accounting and 
other records that will support the 
propriety of the costs assigned to 
Federal awards.  
 
2. Guidelines and illustrations of 
central service cost allocation plans 
are provided in a brochure published 
by the Department of Health and 
Human Services entitled "A Guide 
for State and Local Government 
Agencies: Cost Principles and 
Procedures for Establishing Cost 
Allocation Plans and Indirect Cost 
Rates for Grants and Contracts with 
the Federal Government." A copy of 
this brochure may be obtained from 
the Superintendent of Documents, 
U.S. Government Printing Office.  
 
B. Definitions.  
 
1. "Billed central services" means 
central services that are billed to 
benefitted agencies and/or programs 
on an individual fee-for-service or 
similar basis. Typical examples of 
billed central services include 
computer services, transportation 
services, insurance, and fringe 
benefits.  
 
2. "Allocated central services" means 
central services that benefit operating 
agencies but are not billed to the 
agencies on a fee-for-service or 
similar basis. These costs are 
allocated to benefitted agencies on 
some reasonable basis. Examples of 
such services might include general 
accounting, personnel administration, 
purchasing, etc.  
 
3. "Agency or operating agency" 
means an organizational unit or sub-
division within a governmental unit 
that is responsible for the 
performance or administration of 
awards or activities of the 
governmental unit.  

C. Scope of the Central Service Cost 
Allocation Plans. The central service 
cost allocation plan will include all 
central service costs that will be 
claimed (either as a billed or an 
allocated cost) under Federal awards 
and will be documented as described 
in section E. Costs of central services 
omitted from the plan will not be 
reimbursed.  
 
D. Submission Requirements.  
 
1. Each State will submit a plan to the 
Department of Health and Human 
Services for each year in which it 
claims central service costs under 
Federal awards. The plan should 
include (a) a projection of the next 
year's allocated central service cost 
(based either on actual costs for the 
most recently completed year or the 
budget projection for the coming 
year), and (b) a reconciliation of 
actual allocated central service costs 
to the estimated costs used for either 
the most recently completed year or 
the year immediately preceding the 
most recently completed year.  
 
2. Each local government that has 
been designated as a "major local 
government" by the Office of 
Management and Budget (OMB) is 
also required to submit a plan to its 
cognizant agency annually. OMB 
periodically lists major local 
governments in the Federal Register.  
 
3. All other local governments 
claiming central service costs must 
develop a plan in accordance with the 
requirements described in this 
Circular and maintain the plan and 
related supporting documentation for 
audit. These local governments are 
not required to submit their plans for 
Federal approval unless they are 
specifically requested to do so by the 
cognizant agency. Where a local 
government only receives funds as a 
sub-recipient, the primary recipient 
will be responsible for negotiating 
indirect cost rates and/or monitoring 
the sub-recipient's plan.  
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4. All central service cost allocation 
plans will be prepared and, when 
required, submitted within six months 
prior to the beginning of each of the 
governmental unit's fiscal years in 
which it proposes to claim central 
service costs. Extensions may be 
granted by the cognizant agency on a 
case-by-case basis.  
 
E. Documentation Requirements for 
Submitted Plans. The documentation 
requirements described in this section 
may be modified, expanded, or 
reduced by the cognizant agency on a 
case-by-case basis. For example, the 
requirements may be reduced for 
those central services which have 
little or no impact on Federal awards. 
Conversely, if a review of a plan 
indicates that certain additional 
information is needed, and will likely 
be needed in future years, it may be 
routinely requested in future plan 
submissions. Items marked with an 
asterisk (*) should be submitted only 
once; subsequent plans should merely 
indicate any changes since the last 
plan.  
 
1. General. All proposed plans must 
be accompanied by the following: an 
organization chart sufficiently 
detailed to show operations including 
the central service activities of the 
State/local government whether or 
not they are shown as benefiting from 
central service functions; a copy of 
the Comprehensive Annual Financial 
Report (or a copy of the Executive 
Budget if budgeted costs are being 
proposed) to support the allowable 
costs of each central service activity 
included in the plan; and, a 
certification (see subsection 4.) that 
the plan was prepared in accordance 
with this Circular, contains only 
allowable costs, and was prepared in 
a manner that treated similar costs 
consistently among the various 
Federal awards and between Federal 
and non-Federal awards/activities.  
 
2. Allocated central services. For 
each allocated central service, the 

plan must also include the following: 
a brief description of the service*, an 
identification of the unit rendering 
the service and the operating agencies 
receiving the service, the items of 
expense included in the cost of the 
service, the method used to distribute 
the cost of the service to benefitted 
agencies, and a summary schedule 
showing the allocation of each 
service to the specific benefitted 
agencies. If any self-insurance funds 
or fringe benefits costs are treated as 
allocated (rather than billed) central 
services, documentation discussed in 
subsections 3.b. and c. shall also be 
included.  
 
3. Billed services.  
a. General. The information described 
below shall be provided for all billed 
central services, including internal 
service funds, self-insurance funds, 
and fringe benefit funds.  
 
b. Internal service funds.  
(1) For each internal service fund or 
similar activity with an operating 
budget of $5 million or more, the 
plan shall include: a brief description 
of each service; a balance sheet for 
each fund based on individual 
accounts contained in the 
governmental unit's accounting 
system; a revenue/expenses 
statement, with revenues broken out 
by source, e.g., regular billings, 
interest earned, etc.; a listing of all 
non-operating transfers (as defined by 
Generally Accepted Accounting 
Principles (GAAP)) into and out of 
the fund; a description of the 
procedures (methodology) used to 
charge the costs of each service to 
users, including how billing rates are 
determined; a schedule of current 
rates; and, a schedule comparing total 
revenues (including imputed 
revenues) generated by the service to 
the allowable costs of the service, as 
determined under this Circular, with 
an explanation of how variances will 
be handled.  
(2) Revenues shall consist of all 
revenues generated by the service, 

including unbilled and uncollected 
revenues. If some users were not 
billed for the services (or were not 
billed at the full rate for that class of 
users), a schedule showing the full 
imputed revenues associated with 
these users shall be provided. 
Expenses shall be broken out by 
object cost categories (e.g., salaries, 
supplies, etc.).  
 
c. Self-insurance funds. For each self-
insurance fund, the plan shall include: 
the fund balance sheet; a statement of 
revenue and expenses including a 
summary of billings and claims paid 
by agency; a listing of all non-
operating transfers into and out of the 
fund; the type(s) of risk(s) covered by 
the fund (e.g., automobile liability, 
workers' compensation, etc.); an 
explanation of how the level of fund 
contributions are determined, 
including a copy of the current 
actuarial report (with the actuarial 
assumptions used) if the contributions 
are determined on an actuarial basis; 
and, a description of the procedures 
used to charge or allocate fund 
contributions to benefitted activities. 
Reserve levels in excess of claims (1) 
submitted and adjudicated but not 
paid, (2) submitted but not 
adjudicated, and (3) incurred but not 
submitted must be identified and 
explained.  
 
d. Fringe benefits. For fringe benefit 
costs, the plan shall include: a listing 
of fringe benefits provided to covered 
employees, and the overall annual 
cost of each type of benefit; current 
fringe benefit policies*; and 
procedures used to charge or allocate 
the costs of the benefits to benefitted 
activities. In addition, for pension and 
post-retirement health insurance 
plans, the following information shall 
be provided: the governmental unit's 
funding policies, e.g., legislative 
bills, trust agreements, or State-
mandated contribution rules, if 
different from actuarially determined 
rates; the pension plan's costs accrued 
for the year; the amount funded, and 
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date(s) of funding; a copy of the 
current actuarial report (including the 
actuarial assumptions); the plan 
trustee's report; and, a schedule from 

the activity showing the value of the 
interest cost associated with late 
funding.  
 

4. Required certification. Each central 
service cost allocation plan will be 
accompanied by a certification in the 
following form:  

 
CERTIFICATE OF COST ALLOCATION PLAN  
This is to certify that I have reviewed the cost allocation plan submitted herewith and to the best of my knowledge and 
belief:  
 
(1) All costs included in this proposal [identify date] to establish cost allocations or billings for [identify period covered 
by plan] are allowable in accordance with the requirements of OMB Circular A-87, "Cost Principles for State, Local, and 
Indian Tribal Governments," and the Federal award(s) to which they apply. Unallowable costs have been adjusted for in 
allocating costs as indicated in the cost allocation plan.  
 
(2) All costs included in this proposal are properly allocable to Federal awards on the basis of a beneficial or causal 
relationship between the expenses incurred and the awards to which they are allocated in accordance with applicable 
requirements. Further, the same costs that have been treated as indirect costs have not been claimed as direct costs. 
Similar types of costs have been accounted for consistently.  
 
I declare that the foregoing is true and correct.  
 
Governmental Unit: _____________________  
 
Signature: ____________________________  
 
Name of Official: _______________________  
 
Title: _______________________________  
 
Date of Execution: _____________________  
 
 
F. Negotiation and Approval of 
Central Service Plans.  
 
1. All proposed central service cost 
allocation plans that are required to 
be submitted will be reviewed, 
negotiated, and approved by the 
Federal cognizant agency on a timely 
basis. The cognizant agency will 
review the proposal within six 
months of receipt of the proposal and 
either negotiate/approve the proposal 
or advise the governmental unit of the 
additional documentation needed to 
support/evaluate the proposed plan or 
the changes required to make the 
proposal acceptable. Once an 
agreement with the governmental unit 
has been reached, the agreement will 
be accepted and used by all Federal 
agencies, unless prohibited or limited 
by statute. Where a Federal funding 
agency has reason to believe that 

special operating factors affecting its 
awards necessitate special 
consideration, the funding agency 
will, prior to the time the plans are 
negotiated, notify the cognizant 
agency.  
2. The results of each negotiation 
shall be formalized in a written 
agreement between the cognizant 
agency and the governmental unit. 
This agreement will be subject to re-
opening if the agreement is 
subsequently found to violate a 
statute or the information upon which 
the plan was negotiated is later found 
to be materially incomplete or 
inaccurate. The results of the 
negotiation shall be made available to 
all Federal agencies for their use.  
 
3. Negotiated cost allocation plans 
based on a proposal later found to 
have included costs that: (a) are 

unallowable (i) as specified by law or 
regulation, (ii) as identified in 
Attachment B of this Circular, or (iii) 
by the terms and conditions of 
Federal awards, or (b) are 
unallowable because they are clearly 
not allocable to Federal awards, shall 
be adjusted, or a refund shall be made 
at the option of the Federal cognizant 
agency. These adjustments or refunds 
are designed to correct the plans and 
do not constitute a reopening of the 
negotiation.  
G. Other Policies.  
 
1. Billed central service activities. 
Each billed central service activity 
must separately account for all 
revenues (including imputed 
revenues) generated by the service, 
expenses incurred to furnish the 
service, and profit/loss.  
 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 1 71 

2. Working capital reserves. Internal 
service funds are dependent upon a 
reasonable level of working capital 
reserve to operate from one billing 
cycle to the next. Charges by an 
internal service activity to provide for 
the establishment and maintenance of 
a reasonable level of working capital 
reserve, in addition to the full 
recovery of costs, are allowable. A 
working capital reserve as part of 
retained earnings of up to 60 days 
cash expenses for normal operating 
purposes is considered reasonable. A 
working capital reserve exceeding 60 
days may be approved by the 
cognizant Federal agency in 
exceptional cases.  
 
3. Carry-forward adjustments of 
allocated central service costs. 
Allocated central service costs are 
usually negotiated and approved for a 
future fiscal year on a "fixed with 
carry-forward" basis. Under this 
procedure, the fixed amounts for the 
future year covered by agreement are 
not subject to adjustment for that 
year. However, when the actual costs 
of the year involved become known, 
the differences between the fixed 
amounts previously approved and the 
actual costs will be carried forward 
and used as an adjustment to the 
fixed amounts established for a later 
year. This "carry-forward" procedure 
applies to all central services whose 
costs were fixed in the approved plan. 
However, a carry-forward adjustment 
is not permitted, for a central service 
activity that was not included in the 
approved plan, or for unallowable 
costs that must be reimbursed 
immediately.  
 
4. Adjustments of billed central 
services. Billing rates used to charge 
Federal awards shall be based on the 
estimated costs of providing the 
services, including an estimate of the 
allocable central service costs. A 
comparison of the revenue generated 
by each billed service (including total 
revenues whether or not billed or 
collected) to the actual allowable 

costs of the service will be made at 
least annually, and an adjustment will 
be made for the difference between 
the revenue and the allowable costs. 
These adjustments will be made 
through one of the following 
adjustment methods: (a) a cash 
refund to the Federal Government for 
the Federal share of the adjustment, 
(b) credits to the amounts charged to 
the individual programs, (c) 
adjustments to future billing rates, or 
(d) adjustments to allocated central 
service costs. Adjustments to 
allocated central services will not be 
permitted where the total amount of 
the adjustment for a particular service 
(Federal share and non-Federal) share 
exceeds $500,000.  
 
5. Records retention. All central 
service cost allocation plans and 
related documentation used as a basis 
for claiming costs under Federal 
awards must be retained for audit in 
accordance with the records retention 
requirements contained in the 
Common Rule.  
 
6. Appeals. If a dispute arises in the 
negotiation of a plan between the 
cognizant agency and the 
governmental unit, the dispute shall 
be resolved in accordance with the 
appeals procedures of the cognizant 
agency.  
 
7. OMB assistance. To the extent that 
problems are encountered among the 
Federal agencies and/or 
governmental units in connection 
with the negotiation and approval 
process, OMB will lend assistance, as 
required, to resolve such problems in 
a timely manner. 
 

ATTACHMENT D 
PUBLIC ASSISTANCE COST 
ALLOCATION PLANS  
 
TABLE OF CONTENTS  
 
A. General  
 
B. Definitions  
1. State public assistance agency  
2. State public assistance agency 
costs  
 
C. Policy  
 
D. Submission, Documentation, and 
Approval of Public Assistance Cost 
Allocation Plans  
 
E. Review of Implementation of 
Approved Plans  
 
F. Unallowable Costs  
 
A. General. Federally-financed 
programs administered by State 
public assistance agencies are funded 
predominately by the Department of 
Health and Human Services (HHS). 
In support of its stewardship 
requirements, HHS has published 
requirements for the development, 
documentation, submission, 
negotiation, and approval of public 
assistance cost allocation plans in 
Subpart E of 45 CFR Part 95. All 
administrative costs (direct and 
indirect) are normally charged to 
Federal awards by implementing the 
public assistance cost allocation plan. 
This Attachment extends these 
requirements to all Federal agencies 
whose programs are administered by 
a State public assistance agency. 
Major federally-financed programs 
typically administered by State public 
assistance agencies include: Aid to 
Families with Dependent Children, 
Medicaid, Food Stamps, Child 
Support Enforcement, Adoption 
Assistance and Foster Care, and 
Social Services Block Grant.  
 
 
 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 1 72 

B. Definitions.  
 
1. "State public assistance agency" 
means a State agency administering 
or supervising the administration of 
one or more public assistance 
programs operated by the State as 
identified in Subpart E of 45 CFR 
Part 95. For the purpose of this 
Attachment, these programs include 
all programs administered by the 
State public assistance agency.  
 
2. "State public assistance agency 
costs" means all costs incurred by, or 
allocable to, the State public 
assistance agency, except 
expenditures for financial assistance, 
medical vendor payments, food 
stamps, and payments for services 
and goods provided directly to 
program recipients.  
 
C. Policy. State public assistance 
agencies will develop, document and 
implement, and the Federal 
Government will review, negotiate, 
and approve, public assistance cost 
allocation plans in accordance with 
Subpart E of 45 CFR Part 95. The 
plan will include all programs 
administered by the State public 
assistance agency. Where a letter of 
approval or disapproval is transmitted 
to a State public assistance agency in 
accordance with Subpart E, the letter 
will apply to all Federal agencies and 
programs. The remaining sections of 
this Attachment (except for the 
requirement for certification) 
summarize the provisions of Subpart 
E of 45 CFR Part 95.  
 
D. Submission, Documentation, and 
Approval of Public Assistance Cost 
Allocation Plans.  
 
1. State public assistance agencies are 
required to promptly submit 
amendments to the cost allocation 
plan to HHS for review and approval.  
 
2. Under the coordination process 
outlined in subsection E, affected 
Federal agencies will review all new 

plans and plan amendments and 
provide comments, as appropriate, to 
HHS. The effective date of the plan 
or plan amendment will be the first 
day of the quarter following the 
submission of the plan or 
amendment, unless another date is 
specifically approved by HHS. HHS, 
as the cognizant agency acting on 
behalf of all affected Federal 
agencies, will, as necessary, conduct 
negotiations with the State public 
assistance agency and will inform the 
State agency of the action taken on 
the plan or plan amendment.  
 
E. Review of Implementation of 
Approved Plans.  
 
1. Since public assistance cost 
allocation plans are of a narrative 
nature, the review during the plan 
approval process consists of 
evaluating the appropriateness of the 
proposed groupings of costs (cost 
centers) and the related allocation 
bases. As such, the Federal 
Government needs some assurance 
that the cost allocation plan has been 
implemented as approved. This is 
accomplished by reviews by the 
funding agencies, single audits, or 
audits conducted by the cognizant 
audit agency.  
 
2. Where inappropriate charges 
affecting more than one funding 
agency are identified, the cognizant 
HHS cost negotiation office will be 
advised and will take the lead in 
resolving the issue(s) as provided for 
in Subpart E of 45 CFR Part 95.  
 
3. If a dispute arises in the 
negotiation of a plan or from a 
disallowance involving two or more 
funding agencies, the dispute shall be 
resolved in accordance with the 
appeals procedures set out in 45 CFR 
Part 75. Disputes involving only one 
funding agency will be resolved in 
accordance with the funding agency's 
appeal process.  
 

4. To the extent that problems are 
encountered among the Federal 
agencies and/or governmental units in 
connection with the negotiation and 
approval process, the Office of 
Management and Budget will lend 
assistance, as required, to resolve 
such problems in a timely manner.  
 
F. Unallowable Costs. Claims 
developed under approved cost 
allocation plans will be based on 
allowable costs as identified in this 
Circular. Where unallowable costs 
have been claimed and reimbursed, 
they will be refunded to the program 
that reimbursed the unallowable cost 
using one of the following methods: 
(a) a cash refund, (b) offset to a 
subsequent claim, or (c) credits to the 
amounts charged to individual 
awards. 
 
ATTACHMENT E 
STATE AND LOCAL INDIRECT 
COST RATE PROPOSALS  
 
TABLE OF CONTENTS  
 
A. General  
 
B. Definitions  
1. Indirect cost rate proposal  
2. Indirect cost rate  
3. Indirect cost pool  
4. Base  
5. Predetermined rate  
6. Fixed rate  
7. Provisional rate  
8. Final rate  
9. Base period  
 
C. Allocation of Indirect Costs and 
Determination of Indirect Cost Rates  
1. General  
2. Simplified method  
3. Multiple allocation base method  
4. Special indirect cost rates  
 
D. Submission and Documentation of 
Proposals  
1. Submission of indirect cost rate 
proposals  
2. Documentation of proposals  
3. Required certification  
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E. Negotiation and Approval of Rates  
 
F. Other Policies  
1. Fringe benefit rates  
2. Billed services provided by the 
grantee agency  
3. Indirect cost allocations not using 
rates  
4. Appeals  
5. Collections of unallowable costs 
and erroneous payments  
 
6. OMB assistance  
 
A. General.  
1. Indirect costs are those that have 
been incurred for common or joint 
purposes. These costs benefit more 
than one cost objective and cannot be 
readily identified with a particular 
final cost objective without effort 
disproportionate to the results 
achieved. After direct costs have been 
determined and assigned directly to 
Federal awards and other activities as 
appropriate, indirect costs are those 
remaining to be allocated to 
benefitted cost objectives. A cost may 
not be allocated to a Federal award as 
an indirect cost if any other cost 
incurred for the same purpose, in like 
circumstances, has been assigned to a 
Federal award as a direct cost.  
 
2. Indirect costs include (a) the 
indirect costs originating in each 
department or agency of the 
governmental unit carrying out 
Federal awards and (b) the costs of 
central governmental services 
distributed through the central service 
cost allocation plan (as described in 
Attachment C) and not otherwise 
treated as direct costs.  
 
3. Indirect costs are normally charged 
to Federal awards by the use of an 
indirect cost rate. A separate indirect 
cost rate(s) is usually necessary for 
each department or agency of the 
governmental unit claiming indirect 
costs under Federal awards. 
Guidelines and illustrations of 
indirect cost proposals are provided 

in a brochure published by the 
Department of Health and Human 
Services entitled "A Guide for State 
and Local Government Agencies: 
Cost Principles and Procedures for 
Establishing Cost Allocation Plans 
and Indirect Cost Rates for Grants 
and Contracts with the Federal 
Government." A copy of this 
brochure may be obtained from the 
Superintendent of Documents, U.S. 
Government Printing Office.  
4. Because of the diverse 
characteristics and accounting 
practices of governmental units, the 
types of costs which may be 
classified as indirect costs cannot be 
specified in all situations. However, 
typical examples of indirect costs 
may include certain State/local-wide 
central service costs, general 
administration of the grantee 
department or agency, accounting 
and personnel services performed 
within the grantee department or 
agency, depreciation or use 
allowances on buildings and 
equipment, the costs of operating and 
maintaining facilities, etc.  
 
5. This Attachment does not apply to 
State public assistance agencies. 
These agencies should refer instead 
to Attachment D.  
 
B. Definitions.  
1. "Indirect cost rate proposal" means 
the documentation prepared by a 
governmental unit or subdivision 
thereof to substantiate its request for 
the establishment of an indirect cost 
rate.  
 
2. "Indirect cost rate" is a device for 
determining in a reasonable manner 
the proportion of indirect costs each 
program should bear. It is the ratio 
(expressed as a percentage) of the 
indirect costs to a direct cost base.  
 
3. "Indirect cost pool" is the 
accumulated costs that jointly benefit 
two or more programs or other cost 
objectives.  
 

4. "Base" means the accumulated 
direct costs (normally either total 
direct salaries and wages or total 
direct costs exclusive of any 
extraordinary or distorting 
expenditures) used to distribute 
indirect costs to individual Federal 
awards. The direct cost base selected 
should result in each award bearing a 
fair share of the indirect costs in 
reasonable relation to the benefits 
received from the costs.  
 
5. "Predetermined rate" means an 
indirect cost rate, applicable to a 
specified current or future period, 
usually the governmental unit's fiscal 
year. This rate is based on an estimate 
of the costs to be incurred during the 
period. Except under very unusual 
circumstances, a predetermined rate 
is not subject to adjustment. (Because 
of legal constraints, predetermined 
rates are not permitted for Federal 
contracts; they may, however, be 
used for grants or cooperative 
agreements.) Predetermined rates 
may not be used by governmental 
units that have not submitted and 
negotiated the rate with the cognizant 
agency. In view of the potential 
advantages offered by this procedure, 
negotiation of predetermined rates for 
indirect costs for a period of two to 
four years should be the norm in 
those situations where the cost 
experience and other pertinent facts 
available are deemed sufficient to 
enable the parties involved to reach 
an informed judgment as to the 
probable level of indirect costs during 
the ensuing accounting periods.  
 
6. "Fixed rate" means an indirect cost 
rate which has the same 
characteristics as a predetermined 
rate, except that the difference 
between the estimated costs and the 
actual, allowable costs of the period 
covered by the rate is carried forward 
as an adjustment to the rate 
computation of a subsequent period.  
 
7. "Provisional rate" means a 
temporary indirect cost rate 
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applicable to a specified period which 
is used for funding, interim 
reimbursement, and reporting indirect 
costs on Federal awards pending the 
establishment of a "final" rate for that 
period.  
 
8. "Final rate" means an indirect cost 
rate applicable to a specified past 
period which is based on the actual 
allowable costs of the period. A final 
audited rate is not subject to 
adjustment.  
 
9. "Base period" for the allocation of 
indirect costs is the period in which 
such costs are incurred and 
accumulated for allocation to 
activities performed in that period. 
The base period normally should 
coincide with the governmental unit's 
fiscal year, but in any event, shall be 
so selected as to avoid inequities in 
the allocation of costs.  
 
C. Allocation of Indirect Costs and 
Determination of Indirect Cost Rates.  
1. General.  
a. Where a governmental unit's 
department or agency has only one 
major function, or where all its major 
functions benefit from the indirect 
costs to approximately the same 
degree, the allocation of indirect costs 
and the computation of an indirect 
cost rate may be accomplished 
through simplified allocation 
procedures as described in subsection 
2 
 
b. Where a governmental unit's 
department or agency has several 
major functions which benefit from 
its indirect costs in varying degrees, 
the allocation of indirect costs may 
require the accumulation of such 
costs into separate cost groupings 
which then are allocated individually 
to benefitted functions by means of a 
base which best measures the relative 
degree of benefit. The indirect costs 
allocated to each function are then 
distributed to individual awards and 
other activities included in that 

function by means of an indirect cost 
rate(s).  
 
c. Specific methods for allocating 
indirect costs and computing indirect 
cost rates along with the conditions 
under which each method should be 
used are described in subsections 2, 3 
and 4.  
 
2. Simplified method.  
a. Where a grantee agency's major 
functions benefit from its indirect 
costs to approximately the same 
degree, the allocation of indirect costs 
may be accomplished by (1) 
classifying the grantee agency's total 
costs for the base period as either 
direct or indirect, and (2) dividing the 
total allowable indirect costs (net of 
applicable credits) by an equitable 
distribution base. The result of this 
process is an indirect cost rate which 
is used to distribute indirect costs to 
individual Federal awards. The rate 
should be expressed as the percentage 
which the total amount of allowable 
indirect costs bears to the base 
selected. This method should also be 
used where a governmental unit's 
department or agency has only one 
major function encompassing a 
number of individual projects or 
activities, and may be used where the 
level of Federal awards to that 
department or agency is relatively 
small.  
 
b. Both the direct costs and the 
indirect costs shall exclude capital 
expenditures and unallowable costs. 
However, unallowable costs must be 
included in the direct costs if they 
represent activities to which indirect 
costs are properly allocable.  
 
c. The distribution base may be (1) 
total direct costs (excluding capital 
expenditures and other distorting 
items, such as pass-through funds, 
major subcontracts, etc.), (2) direct 
salaries and wages, or (3) another 
base which results in an equitable 
distribution.  
 

3. Multiple allocation base method.  
a. Where a grantee agency's indirect 
costs benefit its major functions in 
varying degrees, such costs shall be 
accumulated into separate cost 
groupings. Each grouping shall then 
be allocated individually to benefitted 
functions by means of a base which 
best measures the relative benefits.  
 
b. The cost groupings should be 
established so as to permit the 
allocation of each grouping on the 
basis of benefits provided to the 
major functions. Each grouping 
should constitute a pool of expenses 
that are of like character in terms of 
the functions they benefit and in 
terms of the allocation base which 
best measures the relative benefits 
provided to each function. The 
number of separate groupings should 
be held within practical limits, taking 
into consideration the materiality of 
the amounts involved and the degree 
of precision needed.  
 
c. Actual conditions must be taken 
into account in selecting the base to 
be used in allocating the expenses in 
each grouping to benefitted functions. 
When an allocation can be made by 
assignment of a cost grouping 
directly to the function benefitted, the 
allocation shall be made in that 
manner. When the expenses in a 
grouping are more general in nature, 
the allocation should be made 
through the use of a selected base 
which produces results that are 
equitable to both the Federal 
Government and the governmental 
unit. In general, any cost element or 
related factor associated with the 
governmental unit's activities is 
potentially adaptable for use as an 
allocation base provided that: (1) it 
can readily be expressed in terms of 
dollars or other quantitative measures 
(total direct costs, direct salaries and 
wages, staff hours applied, square 
feet used, hours of usage, number of 
documents processed, population 
served, and the like), and (2) it is 
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common to the benefitted functions 
during the base period.  
 
d. Except where a special indirect 
cost rate(s) is required in accordance 
with subsection 4, the separate 
groupings of indirect costs allocated 
to each major function shall be 
aggregated and treated as a common 
pool for that function. The costs in 
the common pool shall then be 
distributed to individual Federal 
awards included in that function by 
use of a single indirect cost rate.  
 
e. The distribution base used in 
computing the indirect cost rate for 
each function may be (1) total direct 
costs (excluding capital expenditures 
and other distorting items such as 
pass-through funds, major 
subcontracts, etc.), (2) direct salaries 
and wages, or (3) another base which 
results in an equitable distribution. 
An indirect cost rate should be 
developed for each separate indirect 
cost pool developed. The rate in each 
case should be stated as the 
percentage relationship between the 
particular indirect cost pool and the 
distribution base identified with that 
pool.  
 
4. Special indirect cost rates.  
a. In some instances, a single indirect 
cost rate for all activities of a grantee 
department or agency or for each 
major function of the agency may not 
be appropriate. It may not take into 
account those different factors which 
may substantially affect the indirect 
costs applicable to a particular 
program or group of programs. The 
factors may include the physical 
location of the work, the level of 
administrative support required, the 
nature of the facilities or other 
resources employed, the 
organizational arrangements used, or 
any combination thereof. When a 
particular award is carried out in an 
environment which appears to 
generate a significantly different level 
of indirect costs, provisions should be 
made for a separate indirect cost pool 

applicable to that award. The separate 
indirect cost pool should be 
developed during the course of the 
regular allocation process, and the 
separate indirect cost rate resulting 
therefrom should be used, provided 
that: (1) the rate differs significantly 
from the rate which would have been 
developed under subsections 2. and 
3., and (2) the award to which the rate 
would apply is material in amount.  
 
b. Although this Circular adopts the 
concept of the full allocation of 
indirect costs, there are some Federal 
statutes which restrict the 
reimbursement of certain indirect 
costs. Where such restrictions exist, it 
may be necessary to develop a special 
rate for the affected award. Where a 
"restricted rate" is required, the 
procedure for developing a non-
restricted rate will be used except for 
the additional step of the elimination 
from the indirect cost pool those costs 
for which the law prohibits 
reimbursement.  
 
Proposals.  
1. Submission of indirect cost rate 
proposals.  
a. All departments or agencies of the 
governmental unit desiring to claim 
indirect costs under Federal awards 
must prepare an indirect cost rate 
proposal and related documentation 
to support those costs. The proposal 
and related documentation must be 
retained for audit in accordance with 
the records retention requirements 
contained in the Common Rule.  
 
b. A governmental unit for which a 
cognizant agency assignment has 
been specifically designated must 
submit its indirect cost rate proposal 
to its cognizant agency. The Office of 
Management and Budget (OMB) will 
periodically publish lists of 
governmental units identifying the 
appropriate Federal cognizant 
agencies. The cognizant agency for 
all governmental units or agencies 
not identified by OMB will be 
determined based on the Federal 

agency providing the largest amount 
of Federal funds. In these cases, a 
governmental unit must develop an 
indirect cost proposal in accordance 
with the requirements of this Circular 
and maintain the proposal and related 
supporting documentation for audit. 
These governmental units are not 
required to submit their proposals 
unless they are specifically requested 
to do so by the cognizant agency. 
Where a local government only 
receives funds as a sub-recipient, the 
primary recipient will be responsible 
for negotiating and/or monitoring the 
sub-recipient's plan.  
 
c. Each Indian tribal government 
desiring reimbursement of indirect 
costs must submit its indirect cost 
proposal to the Department of the 
Interior (its cognizant Federal 
agency).  
 
d. Indirect cost proposals must be 
developed (and, when required, 
submitted) within six months after 
the close of the governmental unit's 
fiscal year, unless an exception is 
approved by the cognizant Federal 
agency. If the proposed central 
service cost allocation plan for the 
same period has not been approved 
by that time, the indirect cost 
proposal may be prepared including 
an amount for central services that is 
based on the latest federally-approved 
central service cost allocation plan. 
The difference between these central 
service amounts and the amounts 
ultimately approved will be 
compensated for by an adjustment in 
a subsequent period.  
 
2. Documentation of proposals. The 
following shall be included with each 
indirect cost proposal:  
a. The rates proposed, including 
subsidiary work sheets and other 
relevant data, cross referenced and 
reconciled to the financial data noted 
in subsection b. Allocated central 
service costs will be supported by the 
summary table included in the 
approved central service cost 
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allocation plan. This summary table 
is not required to be submitted with 
the indirect cost proposal if the 
central service cost allocation plan 
for the same fiscal year has been 
approved by the cognizant agency 
and is available to the funding 
agency.  
 
b. A copy of the financial data 
(financial statements, comprehensive 
annual financial report, executive 
budgets, accounting reports, etc.) 
upon which the rate is based. 

Adjustments resulting from the use of 
unaudited data will be recognized, 
where appropriate, by the Federal 
cognizant agency in a subsequent 
proposal.  
c. The approximate amount of direct 
base costs incurred under Federal 
awards. These costs should be broken 
out between salaries and wages and 
other direct costs.  
 
d. A chart showing the organizational 
structure of the agency during the 
period for which the proposal applies, 

along with a functional statement(s) 
noting the duties and/or 
responsibilities of all units that 
comprise the agency. (Once this is 
submitted, only revisions need be 
submitted with subsequent 
proposals.)  
 
3. Required certification. Each 
indirect cost rate proposal shall be 
accompanied by a certification in the 
following form: 
 

 
CERTIFICATE OF INDIRECT COSTS  
 
This is to certify that I have reviewed the indirect cost rate proposal submitted herewith and to the best of my knowledge 
and belief:  
 
(1) All costs included in this proposal [identify date] to establish billing or final indirect costs rates for [identify period 
covered by rate] are allowable in accordance with the requirements of the Federal award(s) to which they apply and 
OMB Circular A-87, "Cost Principles for State, Local, and Indian Tribal Governments." Unallowable costs have been 
adjusted for in allocating costs as indicated in the cost allocation plan.  
 
(2) All costs included in this proposal are properly allocable to Federal awards on the basis of a beneficial or causal 
relationship between the expenses incurred and the agreements to which they are allocated in accordance with applicable 
requirements. Further, the same costs that have been treated as indirect costs have not been claimed as direct costs. 
Similar types of costs have been accounted for consistently and the Federal Government will be notified of any 
accounting changes that would affect the predetermined rate.  
 
I declare that the foregoing is true and correct.  
 
Governmental Unit: ________________________  
 
Signature: ________________________  
 
Name of Official: ________________________  
 
Title: _________________________  
 
Date of Execution: ________________________
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E. Negotiation and Approval of 
Rates.  
 
1. Indirect cost rates will be 
reviewed, negotiated, and approved 
by the cognizant Federal agency on a 
timely basis. Once a rate has been 
agreed upon, it will be accepted and 
used by all Federal agencies unless 
prohibited or limited by statute. 
Where a Federal funding agency has 
reason to believe that special 
operating factors affecting its awards 
necessitate special indirect cost rates, 
the funding agency will, prior to the 
time the rates are negotiated, notify 
the cognizant Federal agency.  
 
2. The use of predetermined rates, if 
allowed, is encouraged where the 
cognizant agency has reasonable 
assurance based on past experience 
and reliable projection of the grantee 
agency's costs, that the rate is not 
likely to exceed a rate based on actual 
costs. Long-term agreements utilizing 
predetermined rates extending over 
two or more years are encouraged, 
where appropriate.  
 
3. The results of each negotiation 
shall be formalized in a written 
agreement between the cognizant 
agency and the governmental unit. 
This agreement will be subject to re-
opening if the agreement is 
subsequently found to violate a 
statute, or the information upon 
which the plan was negotiated is later 
found to be materially incomplete or 
inaccurate. The agreed upon rates 
shall be made available to all Federal 
agencies for their use.  
 
4. Refunds shall be made if proposals 
are later found to have included costs 
that (a) are unallowable (i) as 

specified by law or regulation, (ii) as 
identified in Attachment B of this 
Circular, or (iii) by the terms and 
conditions of Federal awards, or (b) 
are unallowable because they are 
clearly not allocable to Federal 
awards. These adjustments or refunds 
will be made regardless of the type of 
rate negotiated (predetermined, final, 
fixed, or provisional).  
 
F. Other Policies.  
 
1. Fringe benefit rates. If overall 
fringe benefit rates are not approved 
for the governmental unit as part of 
the central service cost allocation 
plan, these rates will be reviewed, 
negotiated and approved for 
individual grantee agencies during 
the indirect cost negotiation process. 
In these cases, a proposed fringe 
benefit rate computation should 
accompany the indirect cost proposal. 
If fringe benefit rates are not used at 
the grantee agency level (i.e., the 
agency specifically identifies fringe 
benefit costs to individual 
employees), the governmental unit 
should so advise the cognizant 
agency.  
 
2. Billed services provided by the 
grantee agency. In some cases, 
governmental units provide and bill 
for services similar to those covered 
by central service cost allocation 
plans (e.g., computer centers). Where 
this occurs, the governmental unit 
should be guided by the requirements 
in Attachment C relating to the 
development of billing rates and 
documentation requirements, and 
should advise the cognizant agency 
of any billed services. Reviews of 
these types of services (including 
reviews of costing/billing 

methodology, profits or losses, etc.) 
will be made on a case-by-case basis 
as warranted by the circumstances 
involved.  
3. Indirect cost allocations not using 
rates. In certain situations, a 
governmental unit, because of the  
nature of its awards, may be required 
to develop a cost allocation plan that 
distributes indirect (and, in some 
cases, direct) costs to the specific 
funding sources. In these cases, a 
narrative cost allocation methodology 
should be developed, documented, 
maintained for audit, or submitted, as 
appropriate, to the cognizant agency 
for review, negotiation, and approval.  
 
4. Appeals. If a dispute arises in a 
negotiation of an indirect cost rate (or 
other rate) between the cognizant 
agency and the governmental unit, 
the dispute shall be resolved in 
accordance with the appeals 
procedures of the cognizant agency.  
 
5. Collection of unallowable costs 
and erroneous payments. Costs 
specifically identified as unallowable 
and charged to Federal awards either 
directly or indirectly will be refunded 
(including interest chargeable in 
accordance with applicable Federal 
agency regulations).  
 
6. OMB assistance. To the extent that 
problems are encountered among the 
Federal agencies and/or 
governmental units in connection 
with the negotiation and approval 
process, OMB will lend assistance, as 
required, to resolve such problems in 
a timely manner.  
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OMB Circular No. A-122 
Cost Principles for Non-Profit Organizations  
Revised 5-19-98 
1. Purpose. This Circular establishes 
principles for determining costs of 
grants, contracts and other 
agreements with non-profit 
organizations. It does not apply to 
colleges and universities which are 
covered by Office of Management 
and Budget (OMB) Circular A-21, 
"Cost Principles for Educational 
Institutions"; State, local, and 
federally-recognized Indian tribal 
governments which are covered by 
OMB Circular A-87, "Cost Principles 
for State, Local, and Indian Tribal 
Governments"; or hospitals. The 
principles are designed to provide 
that the Federal Government bear its 
fair share of costs except where 
restricted or prohibited by law. The 
principles do not attempt to prescribe 
the extent of cost sharing or matching 
on grants, contracts, or other 
agreements. However, such cost 
sharing or matching shall not be 
accomplished through arbitrary 
limitations on individual cost 
elements by Federal agencies. 
Provision for profit or other 
increment above cost is outside the 
scope of this Circular.  
 
2. Supersession. This Circular 
supersedes cost principles issued by 
individual agencies for non-profit 
organizations.  
 
3. Applicability.  
a. These principles shall be used by 
all Federal agencies in determining 
the costs of work performed by non-
profit organizations under grants, 
cooperative agreements, cost 
reimbursement contracts, and other 
contracts in which costs are used in 
pricing, administration, or settlement. 
All of these instruments are hereafter 
referred to as awards. The principles 
do not apply to awards under which 
an organization is not required to 

account to the Federal Government 
for actual costs incurred.  
b. All cost reimbursement subawards 
(subgrants, subcontracts, etc.) are 
subject to those Federal cost 
principles applicable to the particular 
organization concerned. Thus, if a 
subaward is to a non-profit 
organization, this Circular shall 
apply; if a subaward is to a 
commercial organization, the cost 
principles applicable to commercial 
concerns shall apply; if a subaward is 
to a college or university, Circular A-
21 shall apply; if a subaward is to a 
State, local, or federally-recognized 
Indian tribal government, Circular A-
87 shall apply.  
 
4. Definitions.  
a. Non-profit organization means 
any corporation, trust, association, 
cooperative, or other organization 
which:  
(1) is operated primarily for 
scientific, educational, service, 
charitable, or similar purposes in the 
public interest;  
(2) is not organized primarily for 
profit; and  
(3) uses its net proceeds to maintain, 
improve, and/or expand its 
operations. For this purpose, the term 
"non-profit organization" excludes (i) 
colleges and universities; (ii) 
hospitals; (iii) State, local, and 
federally-recognized Indian tribal 
governments; and (iv) those non-
profit organizations which are 
excluded from coverage of this 
Circular in accordance with 
paragraph 5.  
b. Prior approval means securing 
the awarding agency's permission in 
advance to incur cost for those items 
that are designated as requiring prior 
approval by the Circular. Generally 
this permission will be in writing. 
Where an item of cost requiring prior 
approval is specified in the budget of 

an award, approval of the budget 
constitutes approval of that cost.  
 
5. Exclusion of some non-profit 
organizations. Some non-profit 
organizations, because of their size 
and nature of operations, can be 
considered to be similar to 
commercial concerns for purpose of 
applicability of cost principles. Such 
non-profit organizations shall operate 
under Federal cost principles 
applicable to commercial concerns. A 
listing of these organizations is 
contained in Attachment C. Other 
organizations may be added from 
time to time.  
 
6. Responsibilities. Agencies 
responsible for administering 
programs that involve awards to non-
profit organizations shall implement 
the provisions of this Circular. Upon 
request, implementing instruction 
shall be furnished to OMB. Agencies 
shall designate a liaison official to 
serve as the agency representative on 
matters relating to the 
implementation of this Circular. The 
name and title of such representative 
shall be furnished to OMB within 30 
days of the date of this Circular.  
 
7. Attachments. The principles and 
related policy guides are set forth in 
the following Attachments:  
 
Attachment A - General Principles  
Attachment B - Selected Items of 
Cost  
Attachment C - Non-Profit 
Organizations Not Subject To This 
Circular  
 
8. Requests for exceptions. OMB 
may grant exceptions to the 
requirements of this Circular when 
permissible under existing law. 
However, in the interest of achieving 
maximum uniformity, exceptions will 
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be permitted only in highly unusual 
circumstances.  
 
9. Effective Date. The provisions of 
this Circular are effective 
immediately. Implementation shall be 
phased in by incorporating the 
provisions into new awards made 
after the start of the organization's 
next fiscal year. For existing awards, 
the new principles may be applied if 
an organization and the cognizant 
Federal agency agree. Earlier 
implementation, or a delay in 
implementation of individual 
provisions, is also permitted by 
mutual agreement between an 
organization and the cognizant 
Federal agency.  
 
10. Inquiries. Further information 
concerning this Circular may be 
obtained by contacting the Office of 
Federal Financial Management, 
OMB, Washington, DC 20503, 
telephone (202) 395-3993.  
 

ATTACHMENT GENERAL 
PRINCIPLES  

Table of Contents  
 

A. Basic Considerations  
1. Composition of total costs 
2. Factors affecting allowability of 
costs 
3. Reasonable costs 
4. Allocable costs 
5. Applicable credits 
6. Advance understandings 
7. Conditional exemptions  
 
B. Direct Costs  
 
C. Indirect Costs  
 
D. Allocation of Indirect Costs and 
Determination of Indirect Cost 
Rates  
1. General 
2. Simplified allocation method 
3. Multiple allocation base method 
4. Direct allocation method 
5. Special indirect cost rates  
 

E. Negotiation and Approval of 
Indirect Cost Rates  
1. Definitions 
2. Negotiation and approval of rates  
 
A. Basic Considerations  
 
1. Composition of total costs. The 
total cost of an award is the sum of 
the allowable direct and allocable 
indirect costs less any applicable 
credits.  
 
2. Factors affecting allowability of 
costs. To be allowable under an 
award, costs must meet the following 
general criteria:  
a. Be reasonable for the performance 
of the award and be allocable thereto 
under these principles.  
b. Conform to any limitations or 
exclusions set forth in these 
principles or in the award as to types 
or amount of cost items.  
c. Be consistent with policies and 
procedures that apply uniformly to 
both federally-financed and other 
activities of the organization.  
d. Be accorded consistent treatment.  
e. Be determined in accordance with 
generally accepted accounting 
principles (GAAP).  
f. Not be included as a cost or used to 
meet cost sharing or matching 
requirements of any other federally-
financed program in either the current 
or a prior period.  
g. Be adequately documented.  
 
3. Reasonable costs. A cost is 
reasonable if, in its nature or amount, 
it does not exceed that which would 
be incurred by a prudent person under 
the circumstances prevailing at the 
time the decision was made to incur 
the costs. The question of the 
reasonableness of specific costs must 
be scrutinized with particular care in 
connection with organizations or 
separate divisions thereof which 
receive the preponderance of their 
support from awards made by Federal 
agencies. In determining the 
reasonableness of a given cost, 
consideration shall be given to:  

a. Whether the cost is of a type 
generally recognized as ordinary and 
necessary for the operation of the 
organization or the performance of 
the award.  
b. The restraints or requirements 
imposed by such factors as generally 
accepted sound business practices, 
arms length bargaining, Federal and 
State laws and regulations, and terms 
and conditions of the award.  
c. Whether the individuals concerned 
acted with prudence in the 
circumstances, considering their 
responsibilities to the organization, 
its members, employees, and clients, 
the public at large, and the Federal 
Government.  
d. Significant deviations from the 
established practices of the 
organization which may unjustifiably 
increase the award costs.  
 
4. Allocable costs.  
a. A cost is allocable to a particular 
cost objective, such as a grant, 
contract, project, service, or other 
activity, in accordance with the 
relative benefits received. A cost is 
allocable to a Federal award if it is 
treated consistently with other costs 
incurred for the same purpose in like 
circumstances and if it:  
(1) Is incurred specifically for the 
award.  
(2) Benefits both the award and other 
work and can be distributed in 
reasonable proportion to the benefits 
received, or  
(3) Is necessary to the overall 
operation of the organization, 
although a direct relationship to any 
particular cost objective cannot be 
shown.  
b. Any cost allocable to a particular 
award or other cost objective under 
these principles may not be shifted to 
other Federal awards to overcome 
funding deficiencies, or to avoid 
restrictions imposed by law or by the 
terms of the award.  
 
5. Applicable credits.  
a. The term applicable credits refers 
to those receipts, or reduction of 
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expenditures which operate to offset 
or reduce expense items that are 
allocable to awards as direct or 
indirect costs. Typical examples of 
such transactions are: purchase 
discounts, rebates or allowances, 
recoveries or indemnities on losses, 
insurance refunds, and adjustments of 
overpayments or erroneous charges. 
To the extent that such credits 
accruing or received by the 
organization relate to allowable cost, 
they shall be credited to the Federal 
Government either as a cost reduction 
or cash refund, as appropriate.  
 
b. In some instances, the amounts 
received from the Federal 
Government to finance organizational 
activities or service operations should 
be treated as applicable credits. 
Specifically, the concept of netting 
such credit items against related 
expenditures should be applied by the 
organization in determining the rates 
or amounts to be charged to Federal 
awards for services rendered 
whenever the facilities or other 
resources used in providing such 
services have been financed directly, 
in whole or in part, by Federal funds.  
 
c. For rules covering program income 
(i.e., gross income earned from 
federally-supported activities) see 
Sec. __.24 of Office of Management 
and Budget (OMB) Circular A-110, 
"Uniform Administrative 
Requirements for Grants and 
Agreements with Institutions of 
Higher Education, Hospitals, and 
Other Non-Profit Organizations."  
 
6. Advance understandings. Under 
any given award, the reasonableness 
and allocability of certain items of 
costs may be difficult to determine. 
This is particularly true in connection 
with organizations that receive a 
preponderance of their support from 
Federal agencies. In order to avoid 
subsequent disallowance or dispute 
based on unreasonableness or 
nonallocability, it is often desirable to 
seek a written agreement with the 

cognizant or awarding agency in 
advance of the incurrence of special 
or unusual costs. The absence of an 
advance agreement on any element of 
cost will not, in itself, affect the 
reasonableness or allocability of that 
element.  
 
7. Conditional exemptions.  
a. OMB authorizes conditional 
exemption from OMB administrative 
requirements and cost principles 
circulars for certain Federal programs 
with statutorily-authorized 
consolidated planning and 
consolidated administrative funding, 
that are identified by a Federal 
agency and approved by the head of 
the Executive department or 
establishment. A Federal agency shall 
consult with OMB during its 
consideration of whether to grant 
such an exemption.  
 
b. To promote efficiency in State and 
local program administration, when 
Federal non-entitlement programs 
with common purposes have specific 
statutorily-authorized consolidated 
planning and consolidated 
administrative funding and where 
most of the State agency's resources 
come from non-Federal sources, 
Federal agencies may exempt these 
covered State-administered, non-
entitlement grant programs from 
certain OMB grants management 
requirements. The exemptions would 
be from all but the allocability of 
costs provisions of OMB Circulars 
A-87 (Attachment A, subsection 
C.3), "Cost Principles for State, 
Local, and Indian Tribal 
Governments," A-21 (Section C, 
subpart 4), "Cost Principles for 
Educational Institutions," and A-122 
(Attachment A, subsection A.4), 
"Cost Principles for Non-Profit 
Organizations," and from all of the 
administrative requirements 
provisions of OMB Circular A-110, 
"Uniform Administrative 
Requirements for Grants and 
Agreements with Institutions of 
Higher Education, Hospitals, and 

Other Non-Profit Organizations," and 
the agencies' grants management 
common rule.  
 
c. When a Federal agency provides 
this flexibility, as a prerequisite to a 
State's exercising this option, a State 
must adopt its own written fiscal and 
administrative requirements for 
expending and accounting for all 
funds, which are consistent with the 
provisions of OMB Circular A-87, 
and extend such policies to all 
subrecipients. These fiscal and 
administrative requirements must be 
sufficiently specific to ensure that: 
funds are used in compliance with all 
applicable Federal statutory and 
regulatory provisions, costs are 
reasonable and necessary for 
operating these programs, and funds 
are not be used for general expenses 
required to carry out other 
responsibilities of a State or its 
subrecipients.  
 
B. Direct Costs  
1. Direct costs are those that can be 
identified specifically with a 
particular final cost objective, i.e., a 
particular award, project, service, or 
other direct activity of an 
organization. However, a cost may 
not be assigned to an award as a 
direct cost if any other cost incurred 
for the same purpose, in like 
circumstance, has been allocated to 
an award as an indirect cost. Costs 
identified specifically with awards 
are direct costs of the awards and are 
to be assigned directly thereto. Costs 
identified specifically with other final 
cost objectives of the organization are 
direct costs of those cost objectives 
and are not to be assigned to other 
awards directly or indirectly.  
 
2. Any direct cost of a minor amount 
may be treated as an indirect cost for 
reasons of practicality where the 
accounting treatment for such cost is 
consistently applied to all final cost 
objectives.  
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3. The cost of certain activities are 
not allowable as charges to Federal 
awards (see, for example, fundraising 
costs in paragraph 23 of Attachment 
B). However, even though these costs 
are unallowable for purposes of 
computing charges to Federal awards, 
they nonetheless must be treated as 
direct costs for purposes of 
determining indirect cost rates and be 
allocated their share of the 
organization's indirect costs if they 
represent activities which (1) include 
the salaries of personnel, (2) occupy 
space, and (3) benefit from the 
organization's indirect costs.  
 
4. The costs of activities performed 
primarily as a service to members, 
clients, or the general public when 
significant and necessary to the 
organization's mission must be 
treated as direct costs whether or not 
allowable and be allocated an 
equitable share of indirect costs. 
Some examples of these types of 
activities include:  
 
a. Maintenance of membership rolls, 
subscriptions, publications, and 
related functions.  
b. Providing services and information 
to members, legislative or 
administrative bodies, or the public.  
c. Promotion, lobbying, and other 
forms of public relations.  
d. Meetings and conferences except 
those held to conduct the general 
administration of the organization.  
e. Maintenance, protection, and 
investment of special funds not used 
in operation of the organization.  
f. Administration of group benefits on 
behalf of members or clients, 
including life and hospital insurance, 
annuity or retirement plans, financial 
aid, etc.  
 
C. Indirect Costs  
1. Indirect costs are those that have 
been incurred for common or joint 
objectives and cannot be readily 
identified with a particular final cost 
objective. Direct cost of minor 
amounts may be treated as indirect 

costs under the conditions described 
in subparagraph B.2. After direct 
costs have been determined and 
assigned directly to awards or other 
work as appropriate, indirect costs are 
those remaining to be allocated to 
benefiting cost objectives. A cost 
may not be allocated to an award as 
an indirect cost if any other cost 
incurred for the same purpose, in like 
circumstances, has been assigned to 
an award as a direct cost.  
 
2. Because of the diverse 
characteristics and accounting 
practices of non-profit organizations, 
it is not possible to specify the types 
of cost which may be classified as 
indirect cost in all situations. 
However, typical examples of 
indirect cost for many non-profit 
organizations may include 
depreciation or use allowances on 
buildings and equipment, the costs of 
operating and maintaining facilities, 
and general administration and 
general expenses, such as the salaries 
and expenses of executive officers, 
personnel administration, and 
accounting.  
 
3. Indirect costs shall be classified 
within two broad categories: 
"Facilities" and "Administration." 
"Facilities" is defined as depreciation 
and use allowances on buildings, 
equipment and capital improvement, 
interest on debt associated with 
certain buildings, equipment and 
capital improvements, and operations 
and maintenance expenses. 
"Administration" is defined as 
general administration and general 
expenses such as the director's office, 
accounting, personnel, library 
expenses and all other types of 
expenditures not listed specifically 
under one of the subcategories of 
"Facilities" (including cross 
allocations from other pools, where 
applicable). See indirect cost rate 
reporting requirements in 
subparagraphs D.2.e and D.3.g.  
  

D. Allocation of Indirect Costs and 
Determination of Indirect Cost 
Rates  
1. General.  
a. Where a non-profit organization 
has only one major function, or 
where all its major functions benefit 
from its indirect costs to 
approximately the same degree, the 
allocation of indirect costs and the 
computation of an indirect cost rate 
may be accomplished through 
simplified allocation procedures, as 
described in subparagraph 2.  
b. Where an organization has several 
major functions which benefit from 
its indirect costs in varying degrees, 
allocation of indirect costs may 
require the accumulation of such 
costs into separate cost groupings 
which then are allocated individually 
to benefiting functions by means of a 
base which best measures the relative 
degree of benefit. The indirect costs 
allocated to each function are then 
distributed to individual awards and 
other activities included in that 
function by means of an indirect cost 
rate(s).  
c. The determination of what 
constitutes an organization's major 
functions will depend on its purpose 
in being; the types of services it 
renders to the public, its clients, and 
its members; and the amount of effort 
it devotes to such activities as 
fundraising, public information and 
membership activities.  
d. Specific methods for allocating 
indirect costs and computing indirect 
cost rates along with the conditions 
under which each method should be 
used are described in subparagraphs 2 
through 5.  
e. The base period for the allocation 
of indirect costs is the period in 
which such costs are incurred and 
accumulated for allocation to work 
performed in that period. The base 
period normally should coincide with 
the organization's fiscal year but, in 
any event, shall be so selected as to 
avoid inequities in the allocation of 
the costs.  
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2. Simplified allocation method.  
a. Where an organization's major 
functions benefit from its indirect 
costs to approximately the same 
degree, the allocation of indirect costs 
may be accomplished by (i) 
separating the organization's total 
costs for the base period as either 
direct or indirect, and (ii) dividing the 
total allowable indirect costs (net of 
applicable credits) by an equitable 
distribution base. The result of this 
process is an indirect cost rate which 
is used to distribute indirect costs to 
individual awards. The rate should be 
expressed as the percentage which 
the total amount of allowable indirect 
costs bears to the base selected. This 
method should also be used where an 
organization has only one major 
function encompassing a number of 
individual projects or activities, and 
may be used where the level of 
Federal awards to an organization is 
relatively small.  
b. Both the direct costs and the 
indirect costs shall exclude capital 
expenditures and unallowable costs. 
However, unallowable costs which 
represent activities must be included 
in the direct costs under the 
conditions described in subparagraph 
B.3.  
c. The distribution base may be total 
direct costs (excluding capital 
expenditures and other distorting 
items, such as major subcontracts or 
subgrants), direct salaries and wages, 
or other base which results in an 
equitable distribution. The 
distribution base shall generally 
exclude participant support costs as 
defined in paragraph 34 of 
Attachment B.  
d. Except where a special rate(s) is 
required in accordance with 
subparagraph 5, the indirect cost rate 
developed under the above principles 
is applicable to all awards at the 
organization. If a special rate(s) is 
required, appropriate modifications 
shall be made in order to develop the 
special rate(s).  
 

e. For an organization that receives 
more than $10 million in Federal 
funding of direct costs in a fiscal 
year, a breakout of the indirect cost 
component into two broad categories, 
Facilities and Administration as 
defined in subparagraph C.3, is 
required. The rate in each case shall 
be stated as the percentage which the 
amount of the particular indirect cost 
category (i.e., Facilities or 
Administration) is of the distribution 
base identified with that category.  
 
3. Multiple allocation base method  
a. General. Where an organization's 
indirect costs benefit its major 
functions in varying degrees, indirect 
costs shall be accumulated into 
separate cost groupings, as described 
in subparagraph b. Each grouping 
shall then be allocated individually to 
benefitting functions by means of a 
base which best measures the relative 
benefits. The default allocation bases 
by cost pool are described in 
subparagraph c.  
b. Identification of indirect costs. 
Cost groupings shall be established 
so as to permit the allocation of each 
grouping on the basis of benefits 
provided to the major functions. Each 
grouping shall constitute a pool of 
expenses that are of like character in 
terms of functions they benefit and in 
terms of the allocation base which 
best measures the relative benefits 
provided to each function. The 
groupings are classified within the 
two broad categories: "Facilities" and 
"Administration," as described in 
subparagraph C.3. The indirect cost 
pools are defined as follows:  
 
(1) Depreciation and use allowances. 
The expenses under this heading are 
the portion of the costs of the 
organization's buildings, capital 
improvements to land and buildings, 
and equipment which are computed 
in accordance with paragraph 11 of 
Attachment B ("Depreciation and use 
allowances").  
 

(2) Interest. Interest on debt 
associated with certain buildings, 
equipment and capital improvements 
are computed in accordance with 
paragraph 23 of Attachment B 
("Interest, fundraising, and 
investment management costs").  
(3) Operation and maintenance 
expenses. The expenses under this 
heading are those that have been 
incurred for the administration, 
operation, maintenance, preservation, 
and protection of the organization's 
physical plant. They include expenses 
normally incurred for such items as: 
janitorial and utility services; repairs 
and ordinary or normal alterations of 
buildings, furniture and equipment; 
care of grounds; maintenance and 
operation of buildings and other plant 
facilities; security; earthquake and 
disaster preparedness; environmental 
safety; hazardous waste disposal; 
property, liability and other insurance 
relating to property; space and capital 
leasing; facility planning and 
management; and, central receiving. 
The operation and maintenance 
expenses category shall also include 
its allocable share of fringe benefit 
costs, depreciation and use 
allowances, and interest costs.  
(4) General administration and 
general expenses. The expenses 
under this heading are those that have 
been incurred for the overall general 
executive and administrative offices 
of the organization and other 
expenses of a general nature which 
do not relate solely to any major 
function of the organization. This 
category shall also include its 
allocable share of fringe benefit costs, 
operation and maintenance expense, 
depreciation and use allowances, and 
interest costs. Examples of this 
category include central offices, such 
as the director's office, the office of 
finance, business services, budget and 
planning, personnel, safety and risk 
management, general counsel, 
management information systems, 
and library costs.  
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In developing this cost pool, special 
care should be exercised to ensure 
that costs incurred for the same 
purpose in like circumstances are 
treated consistently as either direct or 
indirect costs. For example, salaries 
of technical staff, project supplies, 
project publication, telephone toll 
charges, computer costs, travel costs, 
and specialized services costs shall be 
treated as direct costs wherever 
identifiable to a particular program. 
The salaries and wages of 
administrative and pooled clerical 
staff should normally be treated as 
indirect costs. Direct charging of 
these costs may be appropriate where 
a major project or activity explicitly 
requires and budgets for 
administrative or clerical services and 
other individuals involved can be 
identified with the program or 
activity. Items such as office 
supplies, postage, local telephone 
costs, periodicals and memberships 
should normally be treated as indirect 
costs.  
c. Allocation bases. Actual conditions 
shall be taken into account in 
selecting the base to be used in 
allocating the expenses in each 
grouping to benefitting functions. 
The essential consideration in 
selecting a method or a base is that it 
is the one best suited for assigning 
the pool of costs to cost objectives in 
accordance with benefits derived; a 
traceable cause and effect 
relationship; or logic and reason, 
where neither the cause nor the effect 
of the relationship is determinable. 
When an allocation can be made by 
assignment of a cost grouping 
directly to the function benefited, the 
allocation shall be made in that 
manner. When the expenses in a cost 
grouping are more general in nature, 
the allocation shall be made through 
the use of a selected base which 
produces results that are equitable to 
both the Federal Government and the 
organization. The distribution shall 
be made in accordance with the bases 
described herein unless it can be 
demonstrated that the use of a 

different base would result in a more 
equitable allocation of the costs, or 
that a more readily available base 
would not increase the costs charged 
to sponsored awards. The results of 
special cost studies (such as an 
engineering utility study) shall not be 
used to determine and allocate the 
indirect costs to sponsored awards.  
 
(1) Depreciation and use allowances. 
Depreciation and use allowances 
expenses shall be allocated in the 
following manner:  
 
(a) Depreciation or use allowances on 
buildings used exclusively in the 
conduct of a single function, and on 
capital improvements and equipment 
used in such buildings, shall be 
assigned to that function.  
 
(b) Depreciation or use allowances on 
buildings used for more than one 
function, and on capital 
improvements and equipment used in 
such buildings, shall be allocated to 
the individual functions performed in 
each building on the basis of usable 
square feet of space, excluding 
common areas, such as hallways, 
stairwells, and restrooms.  
 
(c) Depreciation or use allowances on 
buildings, capital improvements and 
equipment related space (e.g., 
individual rooms, and laboratories) 
used jointly by more than one 
function (as determined by the users 
of the space) shall be treated as 
follows. The cost of each jointly used 
unit of space shall be allocated to the 
benefitting functions on the basis of:  
 
(i) the employees and other users on a 
full-time equivalent (FTE) basis or 
salaries and wages of those individual 
functions benefitting from the use of 
that space; or  
 
(ii) organization-wide employee 
FTEs or salaries and wages 
applicable to the benefitting functions 
of the organization.  
 

(d) Depreciation or use allowances on 
certain capital improvements to land, 
such as paved parking areas, fences, 
sidewalks, and the like, not included 
in the cost of buildings, shall be 
allocated to user categories on a FTE 
basis and distributed to major 
functions in proportion to the salaries 
and wages of all employees 
applicable to the functions.  
 
(2) Interest. Interest costs shall be 
allocated in the same manner as the 
depreciation or use allowances on the 
buildings, equipment and capital 
equipments to which the interest 
relates.  
 
(3) Operation and maintenance 
expenses. Operation and maintenance 
expenses shall be allocated in the 
same manner as the depreciation and 
use allowances.  
 
(4) General administration and 
general expenses. General 
administration and general expenses 
shall be allocated to benefitting 
functions based on modified total 
direct costs (MTDC), as described in 
subparagraph D.3.f. The expenses 
included in this category could be 
grouped first according to major 
functions of the organization to 
which they render services or provide 
benefits. The aggregate expenses of 
each group shall then be allocated to 
benefitting functions based on 
MTDC.  
 
d. Order of distribution.  
 
(1) Indirect cost categories consisting 
of depreciation and use allowances, 
interest, operation and maintenance, 
and general administration and 
general expenses shall be allocated in 
that order to the remaining indirect 
cost categories as well as to the major 
functions of the organization. Other 
cost categories could be allocated in 
the order determined to be most 
appropriate by the organization. 
When cross allocation of costs is 
made as provided in subparagraph 
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(2), this order of allocation does not 
apply.  
 
(2) Normally, an indirect cost category 
will be considered closed once it has 
been allocated to other cost objectives, 
and costs shall not be subsequently 
allocated to it. However, a cross 
allocation of costs between two or 
more indirect costs categories could be 
used if such allocation will result in a 
more equitable allocation of costs. If a 
cross allocation is used, an appropriate 
modification to the composition of the 
indirect cost categories is required.  
 
e. Application of indirect cost rate or 
rates. Except where a special indirect 
cost rate(s) is required in accordance 
with subparagraph D.5, the separate 
groupings of indirect costs allocated 
to each major function shall be 
aggregated and treated as a common 
pool for that function. The costs in 
the common pool shall then be 
distributed to individual awards 
included in that function by use of a 
single indirect cost rate.  
 
f. Distribution basis. Indirect costs 
shall be distributed to applicable 
sponsored awards and other 
benefitting activities within each 
major function on the basis of 
MTDC. MTDC consists of all 
salaries and wages, fringe benefits, 
materials and supplies, services, 
travel, and subgrants and 
subcontracts up to the first $25,000 of 
each subgrant or subcontract 
(regardless of the period covered by 
the subgrant or subcontract). 
Equipment, capital expenditures, 
charges for patient care, rental costs 
and the portion in excess of $25,000 
shall be excluded from MTDC. 
Participant support costs shall 
generally be excluded from MTDC. 
Other items may only be excluded 
when the Federal cost cognizant 
agency determines that an exclusion 
is necessary to avoid a serious 
inequity in the distribution of indirect 
costs.  
 

g. Individual Rate Components. An 
indirect cost rate shall be determined 
for each separate indirect cost pool 
developed. The rate in each case shall 
be stated as the percentage which the 
amount of the particular indirect cost 
pool is of the distribution base 
identified with that pool. Each 
indirect cost rate negotiation or 
determination agreement shall 
include development of the rate for 
each indirect cost pool as well as the 
overall indirect cost rate. The indirect 
cost pools shall be classified within 
two broad categories: "Facilities" and 
"Administration," as described in 
subparagraph C.3.  
 
4. Direct allocation method.  
a. Some non-profit organizations treat 
all costs as direct costs except general 
administration and general expenses. 
These organizations generally 
separate their costs into three basic 
categories: (i) General administration 
and general expenses, (ii) 
fundraising, and (iii) other direct 
functions (including projects 
performed under Federal awards). 
Joint costs, such as depreciation, 
rental costs, operation and 
maintenance of facilities, telephone 
expenses, and the like are prorated 
individually as direct costs to each 
category and to each award or other 
activity using a base most appropriate 
to the particular cost being prorated.  
 
b. This method is acceptable, 
provided each joint cost is prorated 
using a base which accurately 
measures the benefits provided to 
each award or other activity. The 
bases must be established in 
accordance with reasonable criteria, 
and be supported by current data. 
This method is compatible with the 
Standards of Accounting and 
Financial Reporting for Voluntary 
Health and Welfare Organizations 
issued jointly by the National Health 
Council, Inc., the National Assembly 
of Voluntary Health and Social 
Welfare Organizations, and the 
United Way of America.  

c. Under this method, indirect costs 
consist exclusively of general 
administration and general expenses. 
In all other respects, the 
organization's indirect cost rates shall 
be computed in the same manner as 
that described in subparagraph 2.  
 
5. Special indirect cost rates. In 
some instances, a single indirect cost 
rate for all activities of an 
organization or for each major 
function of the organization may not 
be appropriate, since it would not 
take into account those different 
factors which may substantially affect 
the indirect costs applicable to a 
particular segment of work. For this 
purpose, a particular segment of work 
may be that performed under a single 
award or it may consist of work 
under a group of awards performed in 
a common environment. These 
factors may include the physical 
location of the work, the level of 
administrative support required, the 
nature of the facilities or other 
resources employed, the scientific 
disciplines or technical skills 
involved, the organizational 
arrangements used, or any 
combination thereof. When a 
particular segment of work is 
performed in an environment which 
appears to generate a significantly 
different level of indirect costs, 
provisions should be made for a 
separate indirect cost pool applicable 
to such work. The separate indirect 
cost pool should be developed during 
the course of the regular allocation 
process, and the separate indirect cost 
rate resulting therefrom should be 
used, provided it is determined that 
(i) the rate differs significantly from 
that which would have been obtained 
under subparagraphs 2, 3, and 4, and 
(ii) the volume of work to which the 
rate would apply is material.  
 
E. Negotiation and Approval of 
Indirect Cost Rates  
1. Definitions. As used in this 
section, the following terms have the 
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meanings set forth below:  
 
a. Cognizant agency means the 
Federal agency responsible for 
negotiating and approving indirect 
cost rates for a non-profit 
organization on behalf of all Federal 
agencies.  
b. Predetermined rate means an 
indirect cost rate, applicable to a 
specified current or future period, 
usually the organization's fiscal year. 
The rate is based on an estimate of 
the costs to be incurred during the 
period. A predetermined rate is not 
subject to adjustment.  
c. Fixed rate means an indirect cost 
rate which has the same 
characteristics as a predetermined 
rate, except that the difference 
between the estimated costs and the 
actual costs of the period covered by 
the rate is carried forward as an 
adjustment to the rate computation of 
a subsequent period.  
d. Final rate means an indirect cost 
rate applicable to a specified past 
period which is based on the actual 
costs of the period. A final rate is not 
subject to adjustment.  
e. Provisional rate or billing rate 
means a temporary indirect cost rate 
applicable to a specified period which 
is used for funding, interim 
reimbursement, and reporting indirect 
costs on awards pending the 
establishment of a final rate for the 
period.  
f. Indirect cost proposal means the 
documentation prepared by an 
organization to substantiate its claim 
for the reimbursement of indirect 
costs. This proposal provides the 
basis for the review and negotiation 
leading to the establishment of an 
organization's indirect cost rate.  
g. Cost objective means a function, 
organizational subdivision, contract, 
grant, or other work unit for which 
cost data are desired and for which 
provision is made to accumulate and 
measure the cost of processes, 
projects, jobs and capitalized 
projects.  
 

2. Negotiation and approval of 
rates.  
a. Unless different arrangements are 
agreed to by the agencies concerned, 
the Federal agency with the largest 
dollar value of awards with an 
organization will be designated as the 
cognizant agency for the negotiation 
and approval of the indirect cost rates 
and, where necessary, other rates 
such as fringe benefit and computer 
charge-out rates. Once an agency is 
assigned cognizance for a particular 
non-profit organization, the 
assignment will not be changed 
unless there is a major long-term shift 
in the dollar volume of the Federal 
awards to the organization. All 
concerned Federal agencies shall be 
given the opportunity to participate in 
the negotiation process but, after a 
rate has been agreed upon, it will be 
accepted by all Federal agencies. 
When a Federal agency has reason to 
believe that special operating factors 
affecting its awards necessitate 
special indirect cost rates in 
accordance with subparagraph D.5, 
it will, prior to the time the rates are 
negotiated, notify the cognizant 
agency.  
b. A non-profit organization which 
has not previously established an 
indirect cost rate with a Federal 
agency shall submit its initial indirect 
cost proposal immediately after the 
organization is advised that an award 
will be made and, in no event, later 
than three months after the effective 
date of the award.  
c. Organizations that have previously 
established indirect cost rates must 
submit a new indirect cost proposal to 
the cognizant agency within six 
months after the close of each fiscal 
year.  
d. A predetermined rate may be 
negotiated for use on awards where 
there is reasonable assurance, based 
on past experience and reliable 
projection of the organization's costs, 
that the rate is not likely to exceed a 
rate based on the organization's actual 
costs.  

e. Fixed rates may be negotiated 
where predetermined rates are not 
considered appropriate. A fixed rate, 
however, shall not be negotiated if (i) 
all or a substantial portion of the 
organization's awards are expected to 
expire before the carry-forward 
adjustment can be made; (ii) the mix 
of Federal and non-Federal work at 
the organization is too erratic to 
permit an equitable carry-forward 
adjustment; or (iii) the organization's 
operations fluctuate significantly 
from year to year.  
 
f. Provisional and final rates shall be 
negotiated where neither 
predetermined nor fixed rates are 
appropriate.  
g. The results of each negotiation 
shall be formalized in a written 
agreement between the cognizant 
agency and the non-profit 
organization. The cognizant agency 
shall distribute copies of the 
agreement to all concerned Federal 
agencies.  
h. If a dispute arises in a negotiation 
of an indirect cost rate between the 
cognizant agency and the non-profit 
organization, the dispute shall be 
resolved in accordance with the 
appeals procedures of the cognizant 
agency.  
i. To the extent that problems are 
encountered among the Federal 
agencies in connection with the 
negotiation and approval process, 
OMB will lend assistance as required 
to resolve such problems in a timely 
manner.  
 

ATTACHMENT B 
SELECTED ITEMS OF COST  

Table of Contents  
 

1. Advertising and public relations 
costs 
2. Alcoholic beverages 
3. Bad debts 
4. Bid and proposal costs (reserved) 
5. Bonding costs 
6. Communication costs 
7. Compensation for personal 
services 
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8. Contingency provisions 
9. Contributions 
10. Defense and prosecution of 
criminal and civil proceedings, 
claims, appeals and patent 
infringement 
11. Depreciation and use allowances 
12. Donations 
13. Employee morale, health, and 
welfare costs and credits 
14. Entertainment costs 
15. Equipment and other capital 
expenditures 
16. Fines and penalties 
17. Fringe benefits 
18. Goods or services for personal 
use  
19. Housing and personal living 
expenses  
20. Idle facilities and idle capacity 
21. Independent research and 
development (reserved) 
22. Insurance and indemnification 
23. Interest, fund raising, and 
investment management costs 
24. Labor relations costs 
25. Lobbying 
26. Losses on other awards 
27. Maintenance and repair costs 
28. Materials and supplies 
29. Meetings and conferences 
30. Memberships, subscriptions, and 
professional activity costs 
31. Organization costs 
32. Overtime, extra-pay shift, and 
multi-shift premiums 
33. Page charges in professional 
journals 
34. Participant support costs 
35. Patent costs 
36. Pension plans 
37. Plant security costs 
38. Pre-award costs 
39. Professional service costs 
40. Profits and losses on disposition 
of depreciable property or other 
capital assets 
41. Publication and printing costs 
42. Rearrangement and alteration 
costs 
43. Reconversion costs 
44. Recruiting costs 
45. Relocation costs 
46. Rental costs 
47. Royalties and other costs for use 

of patents and copyrights 
48. Selling and marketing  
49. Severance pay 
50. Specialized service facilities 
51. Taxes 
52. Termination costs 
53. Training and education costs 
54. Transportation costs 
55. Travel costs 
56. Trustees  
 
Paragraphs 1 through 56 provide 
principles to be applied in 
establishing the allowability of 
certain items of cost. These principles 
apply whether a cost is treated as 
direct or indirect. Failure to mention 
a particular item of cost is not 
intended to imply that it is 
unallowable; rather, determination as 
to allowability in each case should be 
based on the treatment or principles 
provided for similar or related items 
of cost.  
 
1. Advertising and public relations 
costs.  
 
a. The term advertising costs means 
the costs of advertising media and 
corollary administrative costs. 
Advertising media include 
magazines, newspapers, radio and 
television programs, direct mail, 
exhibits, and the like.  
 
b. The term public relations includes 
community relations and means those 
activities dedicated to maintaining the 
image of the organization or 
maintaining or promoting 
understanding and favorable relations 
with the community or public at large 
or any segment of the public.  
 
c. The only allowable advertising 
costs are those which are solely for:  
 
(1) The recruitment of personnel 
required for the performance by the 
organization of obligations arising 
under a sponsored award, when 
considered in conjunction with all 
other recruitment costs, as set forth in 

paragraph 44 ("Recruiting costs");  
 
(2) The procurement of goods and 
services for the performance of a 
sponsored award;  
 
(3) The disposal of scrap or surplus 
materials acquired in the performance 
of a sponsored award except when 
organizations are reimbursed for 
disposal costs at a predetermined 
amount in accordance with OMB 
Circular A-110, Sec.___.34, 
"Equipment"; or  
 
(4) Other specific purposes necessary 
to meet the requirements of the 
sponsored award.  
 
d. The only allowable public relations 
costs are:  
(1) Costs specifically required by 
sponsored awards;  
 
(2) Costs of communicating with the 
public and press pertaining to specific 
activities or accomplishments which 
result from performance of sponsored 
awards (these costs are considered 
necessary as part of the outreach 
effort for the sponsored awards); or  
 
(3) Costs of conducting general 
liaison with news media and 
government public relations officers, 
to the extent that such activities are 
limited to communication and liaison 
necessary to keep the public informed 
on matters of public concern, such as 
notices of contract/grant awards, 
financial matters, etc.  
 
e. Costs identified in subparagraphs c 
and d if incurred for more than one 
sponsored award or for both 
sponsored work and other work of the 
organization, are allowable to the 
extent that the principles in 
paragraphs B ("Direct Costs") and C 
("Indirect Costs") of Attachment A 
are observed.  
 
f. Unallowable advertising and public 
relations costs include the following:  
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(1) All advertising and public 
relations costs other than as specified 
in subparagraphs c, d, and e;  
 
(2) Costs of meetings or other events 
related to fund raising or other 
organizational activities including:  
 
(i) Costs of displays, demonstrations, 
and exhibits;  
 
(ii) Costs of meeting rooms, 
hospitality suites, and other special 
facilities used in conjunction with 
shows and other special events; and  
 
(iii) Salaries and wages of employees 
or cost of services engaged in setting 
up and displaying exhibits, making 
demonstrations, and providing 
briefings;  
 
(3) Costs of promotional items and 
memorabilia, including models, gifts, 
and souvenirs;  
 
(4) Costs of advertising and public 
relations designed solely to promote 
the organization.  
 
2. Alcoholic beverages. Costs of 
alcoholic beverages are unallowable.  
3. Bad debts. Bad debts, including 
losses (whether actual or estimated) 
arising from uncollectible accounts 
and other claims, related collection 
costs, and related legal costs, are 
unallowable.  
 
4. Bid and proposal costs. (reserved)  
 
5. Bonding costs.  
a. Bonding costs arise when the 
Federal Government requires 
assurance against financial loss to 
itself or others by reason of the act or 
default of the organization. They 
arise also in instances where the 
organization requires similar 
assurance. Included are such bonds as 
bid, performance, payment, advance 
payment, infringement, and fidelity 
bonds.  

b. Costs of bonding required pursuant 
to the terms of the award are 
allowable.  
c. Costs of bonding required by the 
organization in the general conduct of 
its operations are allowable to the 
extent that such bonding is in 
accordance with sound business 
practice and the rates and premiums 
are reasonable under the 
circumstances.  
 
6. Communication costs. Costs 
incurred for telephone services, local 
and long distance telephone calls, 
telegrams, radiograms, postage and 
the like are allowable.  
 
7. Compensation for personal 
services.  
a. Definition. Compensation for 
personal services includes all 
compensation paid currently or 
accrued by the organization for 
services of employees rendered 
during the period of the award 
(except as otherwise provided in 
subparagraph h). It includes, but is 
not limited to, salaries, wages, 
director's and executive committee 
member's fees, incentive awards, 
fringe benefits, pension plan costs, 
allowances for off-site pay, incentive 
pay, location allowances, hardship 
pay, and cost of living differentials.  
b. Allowability. Except as otherwise 
specifically provided in this 
paragraph, the costs of such 
compensation are allowable to the 
extent that:  
(1) Total compensation to individual 
employees is reasonable for the 
services rendered and conforms to the 
established policy of the organization 
consistently applied to both Federal 
and non-Federal activities; and  
(2) Charges to awards whether 
treated as direct or indirect costs are 
determined and supported as required 
in this paragraph.  
c. Reasonableness.  
(1) When the organization is 
predominantly engaged in activities 
other than those sponsored by the 
Federal Government, compensation 

for employees on federally-sponsored 
work will be considered reasonable to 
the extent that it is consistent with 
that paid for similar work in the 
organization's other activities.  
 
(2) When the organization is 
predominantly engaged in federally-
sponsored activities and in cases 
where the kind of employees required 
for the Federal activities are not 
found in the organization's other 
activities, compensation for 
employees on federally-sponsored 
work will be considered reasonable to 
the extent that it is comparable to that 
paid for similar work in the labor 
markets in which the organization 
competes for the kind of employees 
involved.  
 
d. Special considerations in 
determining allowability. Certain 
conditions require special 
consideration and possible limitations 
in determining costs under Federal 
awards where amounts or types of 
compensation appear unreasonable. 
Among such conditions are the 
following:  
(1) Compensation to members of 
non-profit organizations, trustees, 
directors, associates, officers, or the 
immediate families thereof. 
Determination should be made that 
such compensation is reasonable for 
the actual personal services rendered 
rather than a distribution of earnings 
in excess of costs.  
(2) Any change in an organization's 
compensation policy resulting in a 
substantial increase in the 
organization's level of compensation, 
particularly when it was concurrent 
with an increase in the ratio of 
Federal awards to other activities of 
the organization or any change in the 
treatment of allowability of specific 
types of compensation due to changes 
in Federal policy.  
e. Unallowable costs. Costs which 
are unallowable under other 
paragraphs of this Attachment shall 
not be allowable under this paragraph 
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solely on the basis that they constitute 
personal compensation.  
f. Fringe benefits.  
(1) Fringe benefits in the form of 
regular compensation paid to 
employees during periods of 
authorized absences from the job, 
such as vacation leave, sick leave, 
military leave, and the like, are 
allowable, provided such costs are 
absorbed by all organization activities 
in proportion to the relative amount 
of time or effort actually devoted to 
each.  
(2) Fringe benefits in the form of 
employer contributions or expenses 
for social security, employee 
insurance, workmen's compensation 
insurance, pension plan costs (see 
subparagraph h), and the like, are 
allowable, provided such benefits are 
granted in accordance with 
established written organization 
policies. Such benefits whether 
treated as indirect costs or as direct 
costs, shall be distributed to particular 
awards and other activities in a 
manner consistent with the pattern of 
benefits accruing to the individuals or 
group of employees whose salaries 
and wages are chargeable to such 
awards and other activities.  
(3) (a) Provisions for a reserve under 
a self-insurance program for 
unemployment compensation or 
workers' compensation are allowable 
to the extent that the provisions 
represent reasonable estimates of the 
liabilities for such compensation, and 
the types of coverage, extent of 
coverage, and rates and premiums 
would have been allowable had 
insurance been purchased to cover 
the risks. However, provisions for 
self-insured liabilities which do not 
become payable for more than one 
year after the provision is made shall 
not exceed the present value of the 
liability.  
(b) Where an organization follows a 
consistent policy of expensing actual 
payments to, or on behalf of, 
employees or former employees for 
unemployment compensation or 
workers' compensation, such 

payments are allowable in the year of 
payment with the prior approval of 
the awarding agency, provided they 
are allocated to all activities of the 
organization.  
(4) Costs of insurance on the lives of 
trustees, officers, or other employees 
holding positions of similar 
responsibility are allowable only to 
the extent that the insurance 
represents additional compensation. 
The costs of such insurance when the 
organization is named as beneficiary 
are unallowable.  
 
g. Organization-furnished 
automobiles. That portion of the cost 
of organization-furnished 
automobiles that relates to personal 
use by employees (including 
transportation to and from work) is 
unallowable as fringe benefit or 
indirect costs regardless of whether 
the cost is reported as taxable income 
to the employees. These costs are 
allowable as direct costs to sponsored 
award when necessary for the 
performance of the sponsored award 
and approved by awarding agencies.  
 
h. Pension plan costs.  
(1) Costs of the organization's 
pension plan which are incurred in 
accordance with the established 
policies of the organization are 
allowable, provided:  
(a) Such policies meet the test of 
reasonableness;  
(b) The methods of cost allocation are 
not discriminatory;  
(c) The cost assigned to each fiscal 
year is determined in accordance with 
generally accepted accounting 
principles (GAAP), as prescribed in 
Accounting Principles Board Opinion 
No. 8 issued by the American 
Institute of Certified Public 
Accountants; and  
 
(d) The costs assigned to a given 
fiscal year are funded for all plan 
participants within six months after 
the end of that year. However, 
increases to normal and past service 
pension costs caused by a delay in 

funding the actuarial liability beyond 
30 days after each quarter of the year 
to which such costs are assignable are 
unallowable.  
(2) Pension plan termination 
insurance premiums paid pursuant to 
the Employee Retirement Income 
Security Act (ERISA) of 1974 (Pub. 
L. 93-406) are allowable. Late 
payment charges on such premiums 
are unallowable.  
(3) Excise taxes on accumulated 
funding deficiencies and other 
penalties imposed under ERISA are 
unallowable.  
i. Incentive compensation. Incentive 
compensation to employees based on 
cost reduction, or efficient 
performance, suggestion awards, 
safety awards, etc., are allowable to 
the extent that the overall 
compensation is determined to be 
reasonable and such costs are paid or 
accrued pursuant to an agreement 
entered into in good faith between the 
organization and the employees 
before the services were rendered, or 
pursuant to an established plan 
followed by the organization so 
consistently as to imply, in effect, an 
agreement to make such payment.  
 
j. Overtime, extra-pay shift, and 
multi-shift premiums. See 
paragraph 32.  
k. Severance pay. See paragraph 
49.  
l. Training and education costs. See 
paragraph 53.  
m. Support of salaries and wages.  
(1) Charges to awards for salaries and 
wages, whether treated as direct costs 
or indirect costs, will be based on 
documented payrolls approved by a 
responsible official(s) of the 
organization. The distribution of 
salaries and wages to awards must be 
supported by personnel activity 
reports, as prescribed in subparagraph 
(2), except when a substitute system 
has been approved in writing by the 
cognizant agency. (See subparagraph 
E.2 of Attachment A.)  
(2) Reports reflecting the distribution 
of activity of each employee must be 
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maintained for all staff members 
(professionals and nonprofessionals) 
whose compensation is charged, in 
whole or in part, directly to awards. 
In addition, in order to support the 
allocation of indirect costs, such 
reports must also be maintained for 
other employees whose work 
involves two or more functions or 
activities if a distribution of their 
compensation between such functions 
or activities is needed in the 
determination of the organization's 
indirect cost rate(s) (e.g., an 
employee engaged part-time in 
indirect cost activities and part-time 
in a direct function). Reports 
maintained by non-profit 
organizations to satisfy these 
requirements must meet the following 
standards:  
(a) The reports must reflect an after-
the-fact determination of the actual 
activity of each employee. Budget 
estimates (i.e., estimates determined 
before the services are performed) do 
not qualify as support for charges to 
awards.  
(b) Each report must account for the 
total activity for which employees are 
compensated and which is required in 
fulfillment of their obligations to the 
organization.  
(c) The reports must be signed by the 
individual employee, or by a 
responsible supervisory official 
having first hand knowledge of the 
activities performed by the employee, 
that the distribution of activity 
represents a reasonable estimate of 
the actual work performed by the 
employee during the periods covered 
by the reports.  
(d) The reports must be prepared at 
least monthly and must coincide with 
one or more pay periods.  
(3) Charges for the salaries and 
wages of nonprofessional employees, 
in addition to the supporting 
documentation described in 
subparagraphs (1) and (2), must also 
be supported by records indicating 
the total number of hours worked 
each day maintained in conformance 
with Department of Labor regulations 

implementing the Fair Labor 
Standards Act (FLSA) (29 CFR Part 
516). For this purpose, the term 
"nonprofessional employee" shall 
have the same meaning as 
"nonexempt employee," under FLSA.  
(4) Salaries and wages of employees 
used in meeting cost sharing or 
matching requirements on awards 
must be supported in the same 
manner as salaries and wages claimed 
for reimbursement from awarding 
agencies.  
 
8. Contingency provisions. 
Contributions to a contingency 
reserve or any similar provision made 
for events the occurrence of which 
cannot be foretold with certainty as to 
time, intensity, or with an assurance 
of their happening, are unallowable. 
The term "contingency reserve" 
excludes self-insurance reserves (see 
subparagraphs 7.f (3) and 22.a(2)(d); 
pension funds (see subparagraph 7.h); 
and reserves for normal severance 
pay (see subparagraph 49.b(1)).  
 
9. Contributions. Contributions and 
donations by the organization to 
others are unallowable.  
 
10. Defense and prosecution of 
criminal and civil proceedings, 
claims, appeals and patent 
infringement.  
a. Definitions.  
 
(1) Conviction, as used herein, means 
a judgment or a conviction of a 
criminal offense by any court of 
competent jurisdiction, whether 
entered upon as a verdict or a plea, 
including a conviction due to a plea 
of nolo contendere.  
 
(2) Costs include, but are not limited 
to, administrative and clerical 
expenses; the cost of legal services, 
whether performed by in-house or 
private counsel; and the costs of the 
services of accountants, consultants, 
or others retained by the organization 
to assist it; costs of employees, 
officers and trustees, and any similar 

costs incurred before, during, and 
after commencement of a judicial or 
administrative proceeding that bears a 
direct relationship to the proceedings.  
 
(3) Fraud, as used herein, means (i) 
acts of fraud corruption or attempts to 
defraud the Federal Government or to 
corrupt its agents, (ii) acts that 
constitute a cause for debarment or 
suspension (as specified in agency 
regulations), and (iii) acts which 
violate the False Claims Act, 31 
U.S.C., sections 3729-3731, or the 
Anti-Kickback Act, 41 U.S.C., 
sections 51 and 54.  
 
(4) Penalty does not include 
restitution, reimbursement, or 
compensatory damages.  
 
(5) Proceeding includes an 
investigation.  
 
b. (1) Except as otherwise described 
herein, costs incurred in connection 
with any criminal, civil or 
administrative proceeding (including 
filing of a false certification) 
commenced by the Federal 
Government, or a State, local or 
foreign government, are not 
allowable if the proceeding: (1) 
relates to a violation of, or failure to 
comply with, a Federal, State, local 
or foreign statute or regulation by the 
organization (including its agents and 
employees), and (2) results in any of 
the following dispositions:  
 
(a) In a criminal proceeding, a 
conviction.  
 
(b) In a civil or administrative 
proceeding involving an allegation of 
fraud or similar misconduct, a 
determination of organizational 
liability.  
 
(c) In the case of any civil or 
administrative proceeding, the 
imposition of a monetary penalty.  
 
(d) A final decision by an appropriate 
Federal official to debar or suspend 
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the organization, to rescind or void an 
award, or to terminate an award for 
default by reason of a violation or 
failure to comply with a law or 
regulation.  
 
(e) A disposition by consent or 
compromise, if the action could have 
resulted in any of the dispositions 
described in (a), (b), (c) or (d).  
 
(2) If more than one proceeding 
involves the same alleged 
misconduct, the costs of all such 
proceedings shall be unallowable if 
any one of them results in one of the 
dispositions shown in subparagraph 
b.(1).  
 
c. If a proceeding referred to in 
subparagraph b is commenced by the 
Federal Government and is resolved 
by consent or compromise pursuant 
to an agreement entered into by the 
organization and the Federal 
Government, then the costs incurred 
by the organization in connection 
with such proceedings that are 
otherwise not allowable under 
subparagraph b may be allowed to the 
extent specifically provided in such 
agreement.  
 
d. If a proceeding referred to in 
subparagraph b is commenced by a 
State, local or foreign government, 
the authorized Federal official may 
allow the costs incurred by the 
organization for such proceedings, if 
such authorized official determines 
that the costs were incurred as a 
result of (1) a specific term or 
condition of a federally-sponsored 
award, or (2) specific written 
direction of an authorized official of 
the sponsoring agency.  
 
e. Costs incurred in connection with 
proceedings described in 
subparagraph b, but which are not 
made unallowable by that 
subparagraph, may be allowed  
by the Federal Government, but only 
to the extent that:  
 

(1) The costs are reasonable in 
relation to the activities required to 
deal with the proceeding and the 
underlying cause of action;  
 
(2) Payment of the costs incurred, as 
allowable and allocable costs, is not 
prohibited by any other provision(s) 
of the sponsored award;  
 
(3) The costs are not otherwise 
recovered from the Federal 
Government or a third party, either 
directly as a result of the proceeding 
or otherwise; and,  
 
(4) The percentage of costs allowed 
does not exceed the percentage 
determined by an authorized Federal 
official to be appropriate, considering 
the complexity of the litigation, 
generally accepted principles 
governing the award of legal fees in 
civil actions involving the United 
States as a party, and such other 
factors as may be appropriate. Such 
percentage shall not exceed 80 
percent. However, if an agreement 
reached under subparagraph c has 
explicitly considered this 80 percent 
limitation and permitted a higher 
percentage, then the full amount of 
costs resulting from that agreement 
shall be allowable.  
 
f. Costs incurred by the organization 
in connection with the defense of 
suits brought by its employees or ex-
employees under section 2 of the 
Major Fraud Act of 1988 (Pub. L. 
100-700), including the cost of all 
relief necessary to make such 
employee whole, where the 
organization was found liable or 
settled, are unallowable.  
 
g. Costs of legal, accounting, and 
consultant services, and related costs, 
incurred in connection with defense 
against Federal Government claims 
or appeals, antitrust suits, or the 
prosecution of claims or appeals 
against the Federal Government, are 
unallowable.  
 

h. Costs of legal, accounting, and 
consultant services, and related costs, 
incurred in connection with patent 
infringement litigation, are 
unallowable unless otherwise 
provided for in the sponsored awards.  
 
i. Costs which may be unallowable 
under this paragraph, including 
directly associated costs, shall be 
segregated and accounted for by the 
organization separately. During the 
pendency of any proceeding covered 
by subparagraphs b and f, the Federal 
Government shall generally withhold 
payment of such costs. However, if in 
the best interests of the Federal 
Government, the Federal Government 
may provide for conditional payment 
upon provision of adequate security, 
or other adequate assurance, and 
agreements by the organization to 
repay all unallowable costs, plus 
interest, if the costs are subsequently 
determined to be unallowable.  
 
11. Depreciation and use 
allowances.  
a. Compensation for the use of 
buildings, other capital 
improvements, and equipment on 
hand may be made through use 
allowances or depreciation. However, 
except as provided in subparagraph f, 
a combination of the two methods 
may not be used in connection with a 
single class of fixed assets (e.g., 
buildings, office equipment, 
computer equipment, etc.).  
 
b. The computation of use allowances 
or depreciation shall be based on the 
acquisition cost of the assets 
involved. The acquisition cost of an 
asset donated to the organization by a 
third party shall be its fair market 
value at the time of the donation.  
 
c. The computation of use allowances 
or depreciation will exclude:  
(1) The cost of land;  
(2) Any portion of the cost of 
buildings and equipment borne by or 
donated by the Federal Government 
irrespective of where title was 
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originally vested or where it presently 
resides; and  
(3) Any portion of the cost of 
buildings and equipment contributed 
by or for the organization in 
satisfaction of a statutory matching 
requirement.  
d. Where the use allowance method is 
followed, the use allowance for 
buildings and improvement 
(including land improvements, such 
as paved parking areas, fences, and 
sidewalks) will be computed at an 
annual rate not exceeding two percent 
of acquisition cost. The use 
allowance for equipment will be 
computed at an annual rate not 
exceeding six and two-thirds percent 
of acquisition cost. When the use 
allowance method is used for 
buildings, the entire building must be 
treated as a single asset; the building's 
components (e.g., plumbing system, 
heating and air conditioning, etc.) 
cannot be segregated from the 
building's shell. The two percent 
limitation, however, need not be 
applied to equipment which is merely 
attached or fastened to the building 
but not permanently fixed to it and 
which is used as furnishings or 
decorations or for specialized 
purposes (e.g., dentist chairs and 
dental treatment units, counters, 
laboratory benches bolted to the 
floor, dishwashers, carpeting, etc.). 
Such equipment will be considered as 
not being permanently fixed to the 
building if it can be removed without 
the need for costly or extensive 
alterations or repairs to the building 
or the equipment. Equipment that 
meets these criteria will be subject to 
the six and two-thirds percent 
equipment use allowance limitation.  
 
e. Where depreciation method is 
followed, the period of useful service 
(useful life) established in each case 
for usable capital assets must take 
into consideration such factors as 
type of construction, nature of the 
equipment used, technological 
developments in the particular 
program area, and the renewal and 

replacement policies followed for the 
individual items or classes of assets 
involved. The method of depreciation 
used to assign the cost of an asset (or 
group of assets) to accounting periods 
shall reflect the pattern of 
consumption of the asset during its 
useful life. In the absence of clear 
evidence indicating that the expected 
consumption of the asset will be 
significantly greater or lesser in the 
early portions of its useful life than in 
the later portions, the straight-line 
method shall be presumed to be the 
appropriate method. Depreciation 
methods once used shall not be 
changed unless approved in advance 
by the cognizant Federal agency. 
When the depreciation method is 
introduced for application to assets 
previously subject to a use allowance, 
the combination of use allowances 
and depreciation applicable to such 
assets must not exceed the total 
acquisition cost of the assets. When 
the depreciation method is used for 
buildings, a building's shell may be 
segregated from each building 
component (e.g., plumbing system, 
heating, and air conditioning system, 
etc.) and each item depreciated over 
its estimated useful life; or the entire 
building (i.e., the shell and all 
components) may be treated as a 
single asset and depreciated over a 
single useful life.  
 
f. When the depreciation method is 
used for a particular class of assets, 
no depreciation may be allowed on 
any such assets that, under 
subparagraph e, would be viewed as 
fully depreciated. However, a 
reasonable use allowance may be 
negotiated for such assets if 
warranted after taking into 
consideration the amount of 
depreciation previously charged to 
the Federal Government, the 
estimated useful life remaining at 
time of negotiation, the effect of any 
increased maintenance charges or 
decreased efficiency due to age, and 
any other factors pertinent to the 

utilization of the asset for the purpose 
contemplated.  
 
g. Charges for use allowances or 
depreciation must be supported by 
adequate property records and 
physical inventories must be taken at 
least once every two years (a 
statistical sampling basis is 
acceptable) to ensure that assets exist 
and are usable and needed. When the 
depreciation method is followed, 
adequate depreciation records 
indicating the amount of  
depreciation taken each period must 
also be maintained.  
 
12. Donations.  
a. Services received.  
(1) Donated or volunteer services 
may be furnished to an organization 
by professional and technical 
personnel, consultants, and other 
skilled and unskilled labor. The value 
of these services is not reimbursable 
either as a direct or indirect cost.  
(2) The value of donated services 
utilized in the performance of a direct 
cost activity shall be considered in 
the determination of the 
organization's indirect cost rate(s) 
and, accordingly, shall be allocated a 
proportionate share of applicable 
indirect costs when the following 
circumstances exist:  
 
(a) The aggregate value of the 
services is material;  
(b) The services are supported by a 
significant amount of the indirect 
costs incurred by the organization;  
 
(c) The direct cost activity is not 
pursued primarily for the benefit of 
the Federal Government,  
(3) In those instances where there is 
no basis for determining the fair 
market value of the services rendered, 
the recipient and the cognizant 
agency shall negotiate an appropriate 
allocation of indirect cost to the 
services.  
(4) Where donated services directly 
benefit a project supported by an 
award, the indirect costs allocated to 
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the services will be considered as a 
part of the total costs of the project. 
Such indirect costs may be 
reimbursed under the award or used 
to meet cost sharing or matching 
requirements.  
(5) The value of the donated services 
may be used to meet cost sharing or 
matching requirements under 
conditions described in Sec.__.23 of 
Circular A-110. Where donated 
services are treated as indirect costs, 
indirect cost rates will separate the 
value of the donations so that 
reimbursement will not be made.  
(6) Fair market value of donated 
services shall be computed as 
follows:  
(a) Rates for volunteer services. 
Rates for volunteers shall be 
consistent with those regular rates 
paid for similar work in other 
activities of the organization. In cases 
where the kinds of skills involved are 
not found in other activities of the 
organization, the rates used shall be 
consistent with those paid for similar 
work in the labor market in which the 
organization competes for such skills.  
(b) Services donated by other 
organizations. When an employer 
donates the services of an employee, 
these services shall be valued at the 
employee's regular rate of pay 
(exclusive of fringe benefits and 
indirect costs), provided the services 
are in the same skill for which the 
employee is normally paid. If the 
services are not in the same skill for 
which the employee is normally paid, 
fair market value shall be computed 
in accordance with subparagraph (a).  
 
b. Goods and space.  
(1) Donated goods; i.e., expendable 
personal property/supplies, and 
donated use of space may be 
furnished to an organization. The 
value of the goods and space is not 
reimbursable either as a direct or 
indirect cost.  
 
(2) The value of the donations may 
be used to meet cost sharing or 
matching share requirements under 

the conditions described in Sec.__.23 
of Circular A-110. The value of the 
donations shall be determined in 
accordance with Sec.__.23 of 
Circular A-110. Where donations are 
treated as indirect costs, indirect cost 
rates will separate the value of the 
donations  
so that reimbursement will not be 
made.  
 
13. Employee morale, health, and 
welfare costs and credits. The costs 
of house publications, health or first-
aid clinics, and/or infirmaries, 
recreational activities, employees' 
counseling services, and other 
expenses incurred in accordance with 
the organization's established practice 
or custom for the improvement of 
working conditions, employer-
employee relations, employee 
morale, and employee performance 
are allowable. Such costs will be 
equitably apportioned to all activities 
of the organization. Income generated 
from any of these activities will be 
credited to the cost thereof unless 
such income has been irrevocably set 
over to employee welfare 
organizations.  
 
14. Entertainment costs. Costs of 
amusement, diversion, social 
activities, ceremonials, and costs 
relating thereto, such as meals, 
lodging, rentals, transportation, and 
gratuities are unallowable (but see 
paragraphs 13 and 30).  
 
15. Equipment and other capital 
expenditures.  
 
a. As used in this paragraph, the 
following terms have the meanings 
set forth below:  
(1) "Equipment" means an article of 
nonexpendable, tangible personal 
property having a useful life of more 
than one year and an acquisition cost 
which equals or exceeds the lesser of 
(a) the capitalization level established 
by the organization for the financial 
statement purposes, or (b) $5000. The 
unamortized portion of any 

equipment written off as a result of a 
change in capitalization levels may 
be recovered by continuing to claim 
the otherwise allowable use 
allowances or depreciation on the 
equipment, or by amortizing the 
amount to be written off over a 
period of years as negotiated with the 
Federal cognizant agency.  
 
(2) Acquisition cost means the net 
invoice unit price of an item of 
equipment, including the cost of any 
modifications, attachments, 
accessories, or auxiliary apparatus 
necessary to make it usable for the 
purpose for which it is acquired. 
Ancillary charges, such as taxes, 
duty, protective in-transit insurance, 
freight, and installation shall be 
included in or excluded from 
acquisition cost in accordance with 
the organization's regular written 
accounting practices.  
(3) Special purpose equipment 
means equipment which is usable 
only for research, medical, scientific, 
or technical activities. Examples of 
special purpose equipment include 
microscopes, x-ray machines, 
surgical instruments, and 
spectrometers.  
(4) General purpose equipment 
means equipment which is usable for 
other than research, medical, 
scientific, or technical activities, 
whether or not special modifications 
are needed to make them suitable for 
a particular purpose. Examples of 
general purpose equipment include 
office equipment and furnishings, air 
conditioning equipment, reproduction 
and printing equipment, motor 
vehicles, and automatic data 
processing equipment.  
b. (1) Capital expenditures for 
general purpose equipment are 
unallowable as a direct cost except 
with the prior approval of the 
awarding agency.  
(2) Capital expenditures for special 
purpose equipment are allowable as 
direct costs, provided that items with 
a unit cost of $5000 or more have the 
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prior approval of awarding agency.  
 
c. Capital expenditures for land or 
buildings are unallowable as a direct 
cost except with the prior approval of 
the awarding agency.  
d. Capital expenditures for 
improvements to land, buildings, or 
equipment which materially increase 
their value or useful life are 
unallowable as a direct cost except 
with the prior approval of the 
awarding agency.  
e. Equipment and other capital 
expenditures are unallowable as 
indirect costs. However, see 
paragraph 11 for allowability of use 
allowances or depreciation on 
buildings, capital improvements, and 
equipment. Also, see paragraph 46 
for allowability of rental costs for 
land, buildings, and equipment.  
 
16. Fines and penalties. Costs of 
fines and penalties resulting from 
violations of, or failure of the 
organization to comply with Federal, 
State, and local laws and regulations 
are unallowable except when incurred 
as a result of compliance with 
specific provisions of  
an award or instructions in writing 
from the awarding agency.  
 
17. Fringe benefits. See 
subparagraph 7.f.  
 
18. Goods or services for personal 
use. Costs of goods or services for 
personal use of the organization's 
employees are unallowable regardless 
of whether the cost is reported as 
taxable income to the employees.  
 
19. Housing and personal living 
expenses.  
a. Costs of housing (e.g., 
depreciation, maintenance, utilities, 
furnishings, rent, etc.), housing 
allowances and personal living 
expenses for/of the organization's 
officers are unallowable as fringe 
benefit or indirect costs regardless of 
whether the cost is reported as 
taxable income to the employees. 

These costs are allowable as direct 
costs to sponsored award when 
necessary for the performance of the 
sponsored award and approved by 
awarding agencies.  
 
b. The term "officers" includes 
current and past officers and 
employees.  
 
20. Idle facilities and idle capacity.  
a. As used in this paragraph, the 
following terms have the meanings 
set forth below:  
(1) Facilities means land and 
buildings or any portion thereof, 
equipment individually or 
collectively, or any other tangible 
capital asset, wherever located, and 
whether owned or leased by the 
organization.  
(2) Idle facilities means completely 
unused facilities that are excess to the 
organization's current needs.  
(3) Idle capacity means the unused 
capacity of partially used facilities. It 
is the difference between that which a 
facility could achieve under 100 
percent operating time on a one-shift 
basis less operating interruptions 
resulting from time lost for repairs, 
setups, unsatisfactory materials, and 
other normal delays, and the extent to 
which the facility was actually used 
to meet demands during the 
accounting period. A multi-shift basis 
may be used if it can be shown that 
this amount of usage could normally 
be expected for the type of facility 
involved.  
(4) Costs of idle facilities or idle 
capacity means costs such as 
maintenance, repair, housing, rent, 
and other related costs, e.g., property 
taxes, insurance, and depreciation or 
use allowances.  
b. The costs of idle facilities are 
unallowable except to the extent that:  
(1) They are necessary to meet 
fluctuations in workload; or  
(2) Although not necessary to meet 
fluctuations in workload, they were 
necessary when acquired and are now 
idle because of changes in program 
requirements, efforts to achieve more 

economical operations, 
reorganization, termination, or other 
causes which could not have been 
reasonably foreseen. Under the 
exception stated in this subparagraph, 
costs of idle facilities are allowable 
for a reasonable period of time, 
ordinarily not to exceed one year, 
depending upon the initiative taken to 
use, lease, or dispose of such 
facilities (but see subparagraphs 
48.b and d).  
 
c. The costs of idle capacity are 
normal costs of doing business and 
are a factor in the normal fluctuations 
of usage or indirect cost rates from 
period to period. Such costs are 
allowable, provided the capacity is 
reasonably anticipated to be 
necessary or was originally 
reasonable and is not subject to 
reduction or elimination by 
subletting, renting, or sale, in 
accordance with sound business, 
economics, or security practices. 
Widespread idle capacity throughout 
an entire facility or among a group of 
assets having substantially the same 
function may be idle facilities.  
 
21. Independent research and 
development. [Reserved]  
 
22. Insurance and indemnification.  
 
a. Insurance includes insurance which 
the organization is required to carry, 
or which is approved, under the terms 
of the award and any other insurance 
which the organization maintains in 
connection with the general conduct 
of its operations. This paragraph does 
not apply to insurance which 
represents fringe benefits for 
employees (see subparagraphs 7.f and 
7.h(2)).  
(1) Costs of insurance required or 
approved, and maintained, pursuant 
to the award are allowable.  
(2) Costs of other insurance 
maintained by the organization in 
connection with the general conduct 
of its operations are allowable subject 
to the following limitations:  
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(a) Types and extent of coverage 
shall be in accordance with sound 
business practice and the rates and 
premiums shall be reasonable under 
the circumstances.  
(b) Costs allowed for business 
interruption or other similar insurance 
shall be limited to exclude coverage 
of management fees.  
(c) Costs of insurance or of any 
provisions for a reserve covering the 
risk of loss or damage to Federal 
property are allowable only to the 
extent that the organization is liable 
for such loss or damage.  
(d) Provisions for a reserve under a 
self-insurance program are allowable 
to the extent that types of coverage, 
extent of coverage, rates, and 
premiums would have been allowed 
had insurance been purchased to 
cover the risks. However, provision 
for known or reasonably estimated 
self-insured liabilities, which do not 
become payable for more than one 
year after the provision is made, shall 
not exceed the present value of the 
liability.  
(e) Costs of insurance on the lives of 
trustees, officers, or other employees 
holding positions of similar 
responsibilities are allowable only to 
the extent that the insurance 
represents additional compensation 
(see subparagraph 7.f(4)). The cost of 
such insurance when the organization 
is identified as the beneficiary is 
unallowable.  
(f) Insurance against defects. Costs of 
insurance with respect to any costs 
incurred to correct defects in the 
organization's materials or 
workmanship are unallowable.  
 
(g) Medical liability (malpractice) 
insurance. Medical liability insurance 
is an allowable cost of Federal 
research programs only to the extent 
that the Federal research programs 
involve human subjects or training of 
participants in research techniques. 
Medical liability insurance costs shall 
be treated as a direct cost and shall be 
assigned to individual projects based 
on the manner in which the insurer 

allocates the risk to the population 
covered by the insurance.  
(3) Actual losses which could have 
been covered by permissible 
insurance (through the purchase of 
insurance or a self-insurance 
program) are unallowable unless 
expressly provided for in the award, 
except:  
(a) Costs incurred because of losses 
not covered under nominal deductible 
insurance coverage provided in 
keeping with sound business practice 
are allowable.  
(b) Minor losses not covered by 
insurance, such as spoilage, breakage, 
and disappearance of supplies, which 
occur in the ordinary course of 
operations, are allowable.  
b. Indemnification includes securing 
the organization against liabilities to 
third persons and any other loss or 
damage, not compensated by 
insurance or otherwise. The Federal 
Government is obligated to 
indemnify the organization only to 
the extent expressly provided in the 
award.  
 
23. Interest, fundraising, and 
investment management costs.  
a. Interest.  
(1) Costs incurred for interest on 
borrowed capital or temporary use of 
endowment funds, however 
represented, are unallowable. 
However, interest on debt incurred 
after the effective date of this revision 
to acquire or replace capital assets 
(including renovations, alterations, 
equipment, land, and capital assets 
acquired through capital leases), 
acquired after the effective date of 
this revision and used in support of 
sponsored agreements is allowable, 
provided that:  
(a) For facilities acquisitions 
(excluding renovations and 
alterations) costing over $10 million 
where the Federal Government's 
reimbursement is expected to equal 
or exceed 40 percent of an asset's 
cost, the non-profit organization 
prepares, prior to the acquisition or 
replacement of the capital asset(s), a 

justification that demonstrates the 
need for the facility in the conduct of 
federally-sponsored activities. Upon 
request, the needs justification must 
be provided to the Federal agency 
with cost cognizance authority as a 
prerequisite to the continued 
allowability of interest on debt and 
depreciation related to the facility. 
The needs justification for the 
acquisition of a facility should 
include, at a minimum, the following:  
A statement of purpose and 
justification for facility acquisition or 
replacement  
A statement as to why current 
facilities are not adequate  
A statement of planned future use of 
the facility  
A description of the financing 
agreement to be arranged for the 
facility  
A summary of the building contract 
with estimated cost information and 
statement of source and use of funds  
A schedule of planned occupancy 
dates  
(b) For facilities costing over 
$500,000, the non-profit organization 
prepares, prior to the acquisition or 
replacement of the facility, a 
lease/purchase analysis in accordance 
with the provisions of Sec. __.30 
through __.37 of Circular A-110, 
which shows that a financed purchase 
or capital lease is less costly to the 
organization than other leasing 
alternatives, on a net present value 
basis. Discount rates used should be 
equal to the non-profit organization's 
anticipated interest rates and should 
be no higher than the fair market rate 
available to the non-profit 
organization from an unrelated 
("arm's length") third-party. The 
lease/purchase analysis shall include 
a comparison of the net present value 
of the projected total cost 
comparisons of both alternatives over 
the period the asset is expected to be 
used by the non-profit organization. 
The cost comparisons associated with 
purchasing the facility shall include 
the estimated purchase price, 
anticipated operating and 
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maintenance costs (including 
property taxes, if applicable) not 
included in the debt financing, less 
any estimated asset salvage value at 
the end of the period defined above. 
The cost comparison for a capital 
lease shall include the estimated total 
lease payments, any estimated 
bargain purchase option, operating 
and maintenance costs, and taxes not 
included in the capital leasing 
arrangement, less any estimated 
credits due under the lease at the end 
of the period defined above. 
Projected operating lease costs shall 
be based on the anticipated cost of 
leasing comparable facilities at fair 
market rates under rental agreements 
that would be renewed or 
reestablished over the period defined 
above, and any expected maintenance 
costs and allowable property taxes to 
be borne by the non-profit 
organization directly or as part of the 
lease arrangement.  
(c) The actual interest cost claimed is 
predicated upon interest rates that are 
no higher than the fair market rate 
available to the non-profit 
organization from an unrelated 
("arm's length") third party.  
(d) Investment earnings, including 
interest income, on bond or loan 
principal, pending payment of the 
construction or acquisition costs, are 
used to offset allowable interest cost. 
Arbitrage earnings reportable to the 
Internal Revenue Service are not 
required to be offset against 
allowable interest costs.  
(e) Reimbursements are limited to the 
least costly alternative based on the 
total cost analysis required under 
subparagraph (b). For example, if an 
operating lease is determined to be 
less costly than purchasing through 
debt financing, then reimbursement is 
limited to the amount determined if 
leasing had been used. In all cases 
where a lease/purchase analysis is 
performed, Federal reimbursement 
shall be based upon the least 
expensive alternative.  
 

(f) Non-profit organizations are also 
subject to the following conditions:  
(i) Interest on debt incurred to finance 
or refinance assets acquired before or 
reacquired after the effective date of 
this Circular is not allowable.  
(ii) For debt arrangements over $1 
million, unless the non-profit 
organization makes an initial equity 
contribution to the asset purchase of 
25 percent or more, non-profit 
organizations shall reduce claims for 
interest expense by an amount equal 
to imputed interest earnings on 
excess cash flow, which is to be 
calculated as follows. Annually, non-
profit organizations shall prepare a 
cumulative (from the inception of the 
project) report of monthly cash flows 
that includes inflows and outflows, 
regardless of the funding source. 
Inflows consist of depreciation 
expense, amortization of capitalized 
construction interest, and annual 
interest expense. For cash flow 
calculations, the annual inflow 
figures shall be divided by the 
number of months in the year 
(usually 12) that the building is in 
service for monthly amounts. 
Outflows consist of initial equity 
contributions, debt principal 
payments (less the pro rata share 
attributable to the unallowable costs 
of land) and interest payments. 
Where cumulative inflows exceed 
cumulative outflows, interest shall be 
calculated on the excess inflows for 
that period and be treated as a 
reduction to allowable interest 
expense. The rate of interest to be 
used to compute earnings on excess 
cash flows shall be the three month 
Treasury Bill closing rate as of the 
last business day of that month.  
(iii) Substantial relocation of 
federally-sponsored activities from a 
facility financed by indebtedness, the 
cost of which was funded in whole or 
part through Federal reimbursements, 
to another facility prior to the 
expiration of a period of 20 years 
requires notice to the Federal 
cognizant agency. The extent of the 
relocation, the amount of the Federal 

participation in the financing, and the 
depreciation and interest charged to 
date may require negotiation and/or 
downward adjustments of 
replacement space charged to Federal 
programs in the future.  
(iv) The allowable costs to acquire 
facilities and equipment are limited to 
a fair market value available to the 
non-profit organization from an 
unrelated ("arm's length") third party.  
(2) For non-profit organizations 
subject to "full coverage"' under the 
Cost Accounting Standards (CAS) as 
defined at 48 CFR 9903.201, the 
interest allowability provisions of 
subparagraph a do not apply. Instead, 
these organizations' sponsored 
agreements are subject to CAS 414 
(48 CFR 9903.414), cost of money as 
an element of the cost of facilities 
capital, and CAS 417 (48 CFR 
9903.417), cost of money as an 
element of the cost of capital assets 
under construction.  
 
(3) The following definitions are to 
be used for purposes of paragraph 23:  
(a) Re-acquired assets means assets 
held by the non-profit organization 
prior to the effective date of this 
revision that have again come to be 
held by the organization, whether 
through repurchase or refinancing. It 
does not include assets acquired to 
replace older assets.  
 
(b) Initial equity contribution 
means the amount or value of 
contributions made by non-Federal 
entities for the acquisition of the asset 
or prior to occupancy of facilities.  
(c) Asset costs means the 
capitalizable costs of an asset, 
including construction costs, 
acquisition costs, and other such costs 
capitalized in accordance with 
GAAP.  
b. Costs of organized fundraising, 
including financial campaigns, 
endowment drives, solicitation of 
gifts and bequests, and similar 
expenses incurred solely to raise 
capital or obtain contributions are 
unallowable.  
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c. Costs of investment counsel and 
staff and similar expenses incurred 
solely to enhance income from 
investments are unallowable.  
d. Fundraising and investment 
activities shall be allocated an 
appropriate share of indirect costs 
under the conditions described in 
subparagraph B.3 of Attachment A.  
 
24. Labor relations costs. Costs 
incurred in maintaining satisfactory 
relations between the organization 
and its employees, including costs of 
labor management committees, 
employee publications, and other 
related activities are allowable.  
 
25. Lobbying.  
a. Notwithstanding other provisions 
of this Circular, costs associated with 
the following activities are 
unallowable:  
(1) Attempts to influence the 
outcomes of any Federal, State, or 
local election, referendum, initiative, 
or similar procedure, through in kind 
or cash contributions, endorsements, 
publicity, or similar activity;  
(2) Establishing, administering, 
contributing to, or paying the 
expenses of a political party, 
campaign, political action committee, 
or other organization established for 
the purpose of influencing the 
outcomes of elections;  
(3) Any attempt to influence: (i) The 
introduction of Federal or State 
legislation; or (ii) the enactment or 
modification of any pending Federal 
or State legislation through 
communication with any member or 
employee of the Congress or State 
legislature (including efforts to 
influence State or local officials to 
engage in similar lobbying activity), 
or with any Government official or 
employee in connection with a 
decision to sign or veto enrolled 
legislation;  
(4) Any attempt to influence: (i) The 
introduction of Federal or State 
legislation; or (ii) the enactment or 
modification of any pending Federal 
or State legislation by preparing, 

distributing or using publicity or 
propaganda, or by urging members of 
the general public or any segment 
thereof to contribute to or participate 
in any mass demonstration, march, 
rally, fundraising drive, lobbying 
campaign or letter writing or 
telephone campaign; or  
(5) Legislative liaison activities, 
including attendance at legislative 
sessions or committee hearings, 
gathering information regarding 
legislation, and analyzing the effect 
of legislation, when such activities 
are carried on in support of or in 
knowing preparation for an effort to 
engage in unallowable lobbying.  
 
b. The following activities are 
excepted from the coverage of 
subparagraph a:  
(1) Providing a technical and factual 
presentation of information on a topic 
directly related to the performance of 
a grant, contract or other agreement 
through hearing testimony, 
statements or letters to the Congress 
or a State legislature, or subdivision, 
member, or cognizant staff member 
thereof, in response to a documented 
request (including a Congressional 
Record notice requesting testimony 
or statements for the record at a 
regularly scheduled hearing) made by 
the recipient member, legislative 
body or subdivision, or a cognizant 
staff member thereof; provided such 
information is readily obtainable and 
can be readily put in deliverable 
form; and further provided that costs 
under this section for travel, lodging 
or meals are unallowable unless 
incurred to offer testimony at a 
regularly scheduled Congressional 
hearing pursuant to a written request 
for such presentation made by the 
Chairman or Ranking Minority 
Member of the Committee or 
Subcommittee conducting such 
hearing.  
 
(2) Any lobbying made unallowable 
by subparagraph a(3) to influence 
State legislation in order to directly 
reduce the cost, or to avoid material 

impairment of the organization's 
authority to perform the grant, 
contract, or other agreement.  
(3) Any activity specifically 
authorized by statute to be 
undertaken with funds from the grant, 
contract, or other agreement.  
c. (1) When an organization seeks 
reimbursement for indirect costs, 
total lobbying costs shall be 
separately identified in the indirect 
cost rate proposal, and thereafter 
treated as other unallowable activity 
costs in accordance with the 
procedures of subparagraph B.3 of 
Attachment A.  
(2) Organizations shall submit, as 
part of the annual indirect cost rate 
proposal, a certification that the 
requirements and standards of this 
paragraph have been complied with.  
(3) Organizations shall maintain 
adequate records to demonstrate that 
the determination of costs as being 
allowable or unallowable pursuant to 
paragraph 25 complies with the 
requirements of this Circular.  
(4) Time logs, calendars, or similar 
records shall not be required to be 
created for purposes of complying 
with this paragraph during any 
particular calendar month when: (1) 
the employee engages in lobbying (as 
defined in subparagraphs (a) and (b)) 
25 percent or less of the employee's 
compensated hours of employment 
during that calendar month, and (2) 
within the preceding five-year period, 
the organization has not materially 
misstated allowable or unallowable 
costs of any nature, including 
legislative lobbying costs. When 
conditions (1) and (2) are met, 
organizations are not required to 
establish records to support the 
allowabliliy of claimed costs in 
addition to records already required 
or maintained. Also, when conditions 
(1) and (2) are met, the absence of 
time logs, calendars, or similar 
records will not serve as a basis for 
disallowing costs by contesting 
estimates of lobbying time spent by 
employees during a calendar month.  
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(5) Agencies shall establish 
procedures for resolving in advance, 
in consultation with OMB, any 
significant questions or 
disagreements concerning the 
interpretation or application of 
paragraph 25. Any such advance 
resolution shall be binding in any 
subsequent settlements, audits or 
investigations with respect to that 
grant or contract for purposes of 
interpretation of this Circular; 
provided, however, that this shall not 
be construed to prevent a contractor 
or grantee from contesting the 
lawfulness of such a determination.  
 
26. Losses on other awards. Any 
excess of costs over income on any 
award is unallowable as a cost of any 
other award. This includes, but is not 
limited to, the organization's 
contributed portion by reason of cost 
sharing agreements or any under-
recoveries through negotiation of 
lump sums for, or ceilings on, 
indirect costs.  
 
27. Maintenance and repair costs. 
Costs incurred for necessary 
maintenance, repair, or upkeep of 
buildings and equipment (including 
Federal property unless otherwise 
provided for) which neither add to the 
permanent value of the property nor 
appreciably prolong its intended life, 
but keep it in an efficient operating 
condition, are allowable. Costs 
incurred for improvements which add 
to the permanent value of the 
buildings and equipment or 
appreciably prolong their intended 
life shall be treated as capital 
expenditures (see paragraph 15).  
 
28. Materials and supplies. The 
costs of materials and supplies 
necessary to carry out an award are 
allowable. Such costs should be 
charged at their actual prices after 
deducting all cash discounts, trade 
discounts, rebates, and allowances 
received by the organization. 
Withdrawals from general stores or 
stockrooms should be charged at cost 

under any recognized method of 
pricing consistently applied. 
Incoming transportation charges may 
be a proper part of material cost. 
Materials and supplies charged as a 
direct cost should include only the 
materials and supplies actually used 
for the performance of the contract or 
grant, and due credit should be given 
for any excess materials or supplies 
retained, or returned to vendors.  
 
29. Meetings and conferences.  
a. Costs associated with the conduct 
of meetings and conferences include 
the cost of renting facilities, meals, 
speakers' fees, and the like. But see 
paragraph 14, Entertainment costs, 
and paragraph 34, Participant support 
costs.  
b. To the extent that these costs are 
identifiable with a particular cost 
objective, they should be charged to 
that objective (see paragraph B of 
Attachment A). These costs are 
allowable, provided that they meet 
the general tests of allowability, 
shown in paragraph A of Attachment 
A to this Circular.  
c. Costs of meetings and conferences 
held to conduct the general 
administration of the organization are 
allowable.  
 
30. Memberships, subscriptions, 
and professional activity costs.  
a. Costs of the organization's 
membership in business, technical, 
and professional organizations are 
allowable.  
 
b. Costs of the organization's 
subscriptions to business, 
professional, and technical 
periodicals are allowable.  
 
c. Costs of meetings and conferences, 
when the primary purpose is the 
dissemination of technical 
information, are allowable. This 
includes costs of meals, 
transportation, rental of facilities, and 
other items incidental to such 
meetings or conferences.  
 

d. Costs of membership in any civic 
or community organization are 
allowable with prior approval by 
Federal cognizant agency.  
 
e. Costs of membership in any 
country club or social or dining club 
or organization are unallowable.  
 
31. Organization costs. 
Expenditures, such as incorporation 
fees, brokers' fees, fees to promoters, 
organizers or management 
consultants, attorneys, accountants, or 
investment counselors, whether or 
not employees of the organization, in 
connection with establishment or 
reorganization of an organization, are 
unallowable except with prior 
approval of the awarding agency.  
 
32. Overtime, extra-pay shift, and 
multi-shift premiums. Premiums for 
overtime, extra-pay shifts, and multi-
shift work are allowable only with the 
prior approval of the awarding 
agency except:  
 
a. When necessary to cope with 
emergencies, such as those resulting 
from accidents, natural disasters, 
breakdowns of equipment, or 
occasional operational bottlenecks of 
a sporadic nature.  
b. When employees are performing 
indirect functions, such as 
administration, maintenance, or 
accounting.  
 
c. In the performance of tests, 
laboratory procedures, or other 
similar operations which are 
continuous in nature and cannot 
reasonably be interrupted or 
otherwise completed.  
d. When lower overall cost to the 
Federal Government will result.  
 
33. Page charges in professional 
journals. Page charges for 
professional journal publications are 
allowable as a necessary part of 
research costs, where:  
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a. The research papers report work 
supported by the Federal 
Government; and  
b. The charges are levied impartially 
on all research papers published by 
the journal, whether or not by 
federally-sponsored authors.  
 
34. Participant support costs. 
Participant support costs are direct 
costs for items such as stipends or 
subsistence allowances, travel 
allowances, and registration fees paid 
to or on behalf of participants or 
trainees (but not employees) in 
connection with meetings, 
conferences, symposia, or training 
projects. These costs are allowable 
with the prior approval of the 
awarding agency.  
 
35. Patent costs.  
a. Costs of (i) preparing disclosures, 
reports, and other documents required 
by the award and of searching the art 
to the extent necessary to make such 
disclosures, (ii) preparing documents 
and any other patent costs in 
connection with the filing and 
prosecution of a United States patent 
application where title or royalty-free 
license is required by the Federal 
Government to be conveyed to the 
Federal Government, and (iii) general 
counseling services relating to patent 
and copyright matters, such as advice 
on patent and copyright laws, 
regulations, clauses, and employee 
agreements are allowable (but see 
paragraph 39).  
b. Cost of preparing disclosures, 
reports, and other documents and of 
searching the art to the extent 
necessary to make disclosures, if not 
required by the award, are 
unallowable. Costs in connection 
with (i) filing and prosecuting any 
foreign patent application, or (ii) any 
United States patent application, 
where the award does not require 
conveying title or a royalty-free 
license to the Federal Government, 
are unallowable (also see paragraph 
47).  
 

36. Pension plans. See subparagraph 
7.h.  
 
37. Plant security costs. Necessary 
expenses incurred to comply with 
Federal security requirements or for 
facilities protection, including wages, 
uniforms, and equipment of 
personnel are allowable.  
 
38. Pre-award costs. Pre-award costs 
are those incurred prior to the 
effective date of the award directly 
pursuant to the negotiation and in 
anticipation of the award where such 
costs are necessary to comply with 
the proposed delivery schedule or 
period of performance. Such costs are 
allowable only to the extent that they 
would have been allowable if 
incurred after the date of the award 
and only with the written approval of 
the awarding agency.  
 
39. Professional service costs.  
a. Costs of professional and 
consultant services rendered by 
persons who are members of a 
particular profession or possess a 
special skill, and who are not officers 
or employees of the organization, are 
allowable, subject to subparagraphs b 
and c when reasonable in relation to 
the services rendered and when not 
contingent upon recovery of the costs 
from the Federal Government.  
b. In determining the allowability of 
costs in a particular case, no single 
factor or any special combination of 
factors is necessarily determinative. 
However, the following factors are 
relevant:  
(1) The nature and scope of the 
service rendered in relation to the 
service required.  
(2) The necessity of contracting for 
the service, considering the 
organization's capability in the 
particular area.  
(3) The past pattern of such costs, 
particularly in the years prior to 
Federal awards.  
(4) The impact of Federal awards on 
the organization's business (i.e., what 
new problems have arisen).  

(5) Whether the proportion of Federal 
work to the organization's total 
business is such as to influence the 
organization in favor of incurring the 
cost, particularly where the services 
rendered are not of a continuing 
nature and have little relationship to 
work under Federal grants and 
contracts.  
(6) Whether the service can be 
performed more economically by 
direct employment rather than 
contracting.  
(7) The qualifications of the 
individual or concern rendering the 
service and the customary fees 
charged, especially on non-Federal 
awards.  
(8) Adequacy of the contractual 
agreement for the service (e.g., 
description of the service, estimate of 
time required, rate of compensation, 
and termination provisions).  
 
c. In addition to the factors in 
subparagraph b, retainer fees to be 
allowable must be supported by 
evidence of bona fide services 
available or rendered.  
 
40. Profits and losses on disposition 
of depreciable property or other 
capital assets.  
a. (1) Gains and losses on sale, 
retirement, or other disposition of 
depreciable property shall be 
included in the year in which they 
occur as credits or charges to cost 
grouping(s) in which the depreciation 
applicable to such property was 
included. The amount of the gain or 
loss to be included as a credit or 
charge to the appropriate cost 
grouping(s) shall be the difference 
between the amount realized on the 
property and the undepreciated basis 
of the property.  
(2) Gains and losses on the 
disposition of depreciable property 
shall not be recognized as a separate 
credit or charge under the following 
conditions:  
(a) The gain or loss is processed 
through a depreciation reserve 
account and is reflected in the 
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depreciation allowable under 
paragraph 11.  
(b) The property is given in exchange 
as part of the purchase price of a 
similar item and the gain or loss is 
taken into account in determining the 
depreciation cost basis of the new 
item.  
(c) A loss results from the failure to 
maintain permissible insurance, 
except as otherwise provided in 
subparagraph 22.a(3).  
(d) Compensation for the use of the 
property was provided through use 
allowances in lieu of depreciation in 
accordance with paragraph 11.  
(e) Gains and losses arising from 
mass or extraordinary sales, 
retirements, or other dispositions 
shall be considered on a case-by-case 
basis.  
b. Gains or losses of any nature 
arising from the sale or exchange of 
property other than the property 
covered in subparagraph a shall be 
excluded in computing award costs.  
 
41. Publication and printing costs.  
a. Publication costs include the costs 
of printing (including the processes 
of composition, plate-making, press 
work, binding, and the end products 
produced by such processes), 
distribution, promotion, mailing, and 
general handling.  
b. If these costs are not identifiable 
with a particular cost objective, they 
should be allocated as indirect costs 
to all benefiting activities of the 
organization.  
c. Publication and printing costs are 
unallowable as direct costs except 
with the prior approval of the 
awarding agency.  
d. The cost of page charges in 
journals is addressed paragraph 33.  
 
42. Rearrangement and alteration 
costs. Costs incurred for ordinary or 
normal rearrangement and alteration 
of facilities are allowable. Special 
arrangement and alteration costs 
incurred specifically for the project 
are allowable with the prior approval 

of the awarding agency.  
 
43. Reconversion costs. Costs 
incurred in the restoration or 
rehabilitation of the organization's 
facilities to approximately the same 
condition existing immediately prior 
to commencement of Federal awards, 
fair wear and tear excepted, are 
allowable.  
 
44. Recruiting costs.  
a. Subject to subparagraphs b, c, and 
d, and provided that the size of the 
staff recruited and maintained is in 
keeping with workload requirements, 
costs of "help wanted" advertising, 
operating costs of an employment 
office necessary to secure and 
maintain an adequate staff, costs of 
operating an aptitude and educational 
testing program, travel costs of 
employees while engaged in 
recruiting personnel, travel costs of 
applicants for interviews for 
prospective employment, and 
relocation costs incurred incident to 
recruitment of new employees, are 
allowable to the extent that such costs 
are incurred pursuant to a well-
managed recruitment program. 
Where the organization uses 
employment agencies, costs that are 
not in excess of standard commercial 
rates for such services are allowable.  
 
b. In publications, costs of help 
wanted advertising that includes 
color, includes advertising material 
for other than recruitment purposes, 
or is excessive in size (taking into 
consideration recruitment purposes 
for which intended and normal 
organizational practices in this 
respect), are unallowable.  
 
c. Costs of help wanted advertising, 
special emoluments, fringe benefits, 
and salary allowances incurred to 
attract professional personnel from 
other organizations that do not meet 
the test of reasonableness or do not 
conform with the established 
practices of the organization, are 

unallowable.  
 
d. Where relocation costs incurred 
incident to recruitment of a new 
employee have been allowed either as 
an allocable direct or indirect cost, 
and the newly hired employee resigns 
for reasons within his control within 
twelve months after being hired, the 
organization will be required to 
refund or credit such relocation costs 
to the Federal Government.  
 
45. Relocation costs.  
a. Relocation costs are costs incident 
to the permanent change of duty 
assignment (for an indefinite period 
or for a stated period of not less than 
12 months) of an existing employee 
or upon recruitment of a new 
employee. Relocation costs are 
allowable, subject to the limitation 
described in subparagraphs b, c, and 
d, provided that:  
(1) The move is for the benefit of the 
employer.  
(2) Reimbursement to the employee 
is in accordance with an established 
written policy consistently followed 
by the employer.  
(3) The reimbursement does not 
exceed the employee's actual (or 
reasonably estimated) expenses.  
b. Allowable relocation costs for 
current employees are limited to the 
following:  
(1) The costs of transportation of the 
employee, members of his immediate 
family and his household, and 
personal effects to the new location.  
(2) The costs of finding a new home, 
such as advance trips by employees 
and spouses to locate living quarters 
and temporary lodging during the 
transition period, up to maximum 
period of 30 days, including advance 
trip time.  
(3) Closing costs, such as brokerage, 
legal, and appraisal fees, incident to 
the disposition of the employee's 
former home. These costs, together 
with those described in (4), are 
limited to 8 per cent of the sales price 
of the employee's former home.  
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(4) The continuing costs of 
ownership of the vacant former home 
after the settlement or lease date of 
the employee's new permanent home, 
such as maintenance of buildings and 
grounds (exclusive of fixing up 
expenses), utilities, taxes, and 
property insurance.  
(5) Other necessary and reasonable 
expenses normally incident to 
relocation, such as the costs of 
canceling an unexpired lease, 
disconnecting and reinstalling 
household appliances, and purchasing 
insurance against loss of or damages 
to personal property. The cost of 
canceling an unexpired lease is 
limited to three times the monthly 
rental.  
c. Allowable relocation costs for new 
employees are limited to those 
described in (1) and (2) of 
subparagraph b. When relocation 
costs incurred incident to the 
recruitment of new employees have 
been allowed either as a direct or 
indirect cost and the employee 
resigns for reasons within his control 
within 12 months after hire, the 
organization shall refund or credit the 
Federal Government for its share of 
the cost. However, the costs of travel 
to an overseas location shall be 
considered travel costs in accordance 
with paragraph 55 and not relocation 
costs for the purpose of this 
paragraph if dependents are not 
permitted at the location for any 
reason and the costs do not include 
costs of transporting household 
goods.  
d. The following costs related to 
relocation are unallowable:  
(1) Fees and other costs associated 
with acquiring a new home.  
(2) A loss on the sale of a former 
home.  
(3) Continuing mortgage principal 
and interest payments on a home 
being sold.  
(4) Income taxes paid by an 
employee related to reimbursed 
relocation costs.  
 

46. Rental costs.  
a. Subject to the limitations described 
in subparagraphs b through d, rental 
costs are allowable to the extent that 
the rates are reasonable in light of 
such factors as: rental costs of 
comparable property, if any; market 
conditions in the area; alternatives 
available; and the type, life 
expectancy, condition, and value of 
the property leased.  
b. Rental costs under sale and 
leaseback arrangements are allowable 
only up to the amount that would be 
allowed had the organization 
continued to own the property.  
c. Rental costs under less-than-arms-
length leases are allowable only up to 
the amount that would be allowed 
had title to the property vested in the 
organization. For this purpose, a less-
than-arms-length lease is one under 
which one party to the lease 
agreement is able to control or 
substantially influence the actions of 
the other. Such leases include, but are 
not limited to those between (i) 
divisions of an organization; (ii) 
organizations under common control 
through common officers, directors, 
or members; and (iii) an organization 
and a director, trustee, officer, or key 
employee of the organization or his 
immediate family either directly or 
through corporations, trusts, or 
similar arrangements in which they 
hold a controlling interest.  
d. Rental costs under leases which are 
required to be treated as capital leases 
under GAAP, are allowable only up 
to the amount that would be allowed 
had the organization purchased the 
property on the date the lease 
agreement was executed, i.e., to the 
amount that minimally would pay for 
depreciation or use allowances, 
maintenance, taxes, and insurance. 
Interest costs related to capitalized 
leases are allowable to the extent they 
meet criteria in subparagraph 23.a. 
Unallowable costs include amounts 
paid for profit, management fees, and 
taxes that would not have been 
incurred had the organization 

purchased the facility.  
 
47. Royalties and other costs for 
use of patents and copyrights.  
a. Royalties on a patent or copyright 
or amortization of the cost of 
acquiring by purchase a copyright, 
patent, or rights thereto, necessary for 
the proper performance of the award 
are allowable unless:  
(1) The Federal Government has a 
license or the right to free use of the 
patent or copyright.  
(2) The patent or copyright has been 
adjudicated to be invalid, or has been 
administratively determined to be 
invalid.  
 
(3) The patent or copyright is 
considered to be unenforceable.  
(4) The patent or copyright is 
expired.  
b. Special care should be exercised in 
determining reasonableness where 
the royalties may have arrived at as a 
result of less-than-arm's-length 
bargaining, e.g.:  
(1) Royalties paid to persons, 
including corporations, affiliated with 
the organization.  
(2) Royalties paid to unaffiliated 
parties, including corporations, under 
an agreement entered into in 
contemplation that a Federal award 
would be made.  
(3) Royalties paid under an 
agreement entered into after an award 
is made to an organization.  
c. In any case involving a patent or 
copyright formerly owned by the 
organization, the amount of royalty 
allowed should not exceed the cost 
which would have been allowed had 
the organization retained title thereto.  
 
48. Selling and marketing. Costs of 
selling and marketing any products or 
services of the organization (unless 
allowed under paragraph 1 as 
allowable public relations costs) are 
unallowable. These costs, however, 
are allowable as direct costs, with 
prior approval by awarding agencies, 
when they are necessary for the 
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performance of Federal programs.  
 
49. Severance pay.  
a. Severance pay, also commonly 
referred to as dismissal wages, is a 
payment in addition to regular 
salaries and wages, by organizations 
to workers whose employment is 
being terminated. Costs of severance 
pay are allowable only to the extent 
that in each case, it is required by (i) 
law, (ii) employer-employee 
agreement, (iii) established policy 
that constitutes, in effect, an implied 
agreement on the organization's part, 
or (iv) circumstances of the particular 
employment.  
b. Costs of severance payments are 
divided into two categories as 
follows:  
(1) Actual normal turnover severance 
payments shall be allocated to all 
activities; or, where the organization 
provides for a reserve for normal 
severances, such method will be 
acceptable if the charge to current 
operations is reasonable in light of 
payments actually made for normal 
severances over a representative past 
period, and if amounts charged are 
allocated to all activities of the 
organization.  
(2) Abnormal or mass severance pay 
is of such a conjectural nature that 
measurement of costs by means of an 
accrual will not achieve equity to 
both parties. Thus, accruals for this 
purpose are not allowable. However, 
the Federal Government recognizes 
its obligation to participate, to the 
extent of its fair share, in any specific 
payment. Thus, allowability will be 
considered on a case-by-case basis in 
the event or occurrence.  
 
c. Costs incurred in certain severance 
pay packages (commonly known as 
"a golden parachute" payment) which 
are in an amount in excess of the 
normal severance pay paid by the 
organization to an employee upon 
termination of employment and are 
paid to the employee contingent upon 
a change in management control 
over, or ownership of, the 

organization's assets are unallowable.  
 
d. Severance payments to foreign 
nationals employed by the 
organization outside the United 
States, to the extent that the amount 
exceeds the customary or prevailing 
practices for the organization in the 
United States are unallowable, unless 
they are necessary for the 
performance of Federal programs and 
approved by awarding agencies.  
 
e. Severance payments to foreign 
nationals employed by the 
organization outside the United States 
due to the termination of the foreign 
national as a result of the closing of, 
or curtailment of activities by, the 
organization in that country, are 
unallowable, unless they are 
necessary for the performance of 
Federal programs and approved by 
awarding agencies.  
 
50. Specialized service facilities.  
a. The costs of services provided by 
highly complex or specialized 
facilities operated by the 
organization, such as electronic 
computers and wind tunnels, are 
allowable, provided the charges for 
the services meet the conditions of 
either subparagraph b or c and, in 
addition, take into account any items 
of income or Federal financing that 
qualify as applicable credits under 
subparagraph A.5 of Attachment A.  
b. The costs of such services, when 
material, must be charged directly to 
applicable awards based on actual 
usage of the services on the basis of a 
schedule of rates or established 
methodology that (i) does not 
discriminate against federally-
supported activities of the 
organization, including usage by the 
organization for internal purposes, 
and (ii) is designed to recover only 
the aggregate costs of the services. 
The costs of each service shall consist 
normally of both its direct costs and 
its allocable share of all indirect 
costs. Advance agreements pursuant 
to subparagraph A.6 of Attachment A 

are particularly important in this 
situation.  
c. Where the costs incurred for a 
service are not material, they may be 
allocated as indirect costs.  
 
51. Taxes.  
a. In general, taxes which the 
organization is required to pay and 
which are paid or accrued in 
accordance with GAAP, and 
payments made to local governments 
in lieu of taxes which are 
commensurate with the local 
government services received are 
allowable, except for (i) taxes from 
which exemptions are available to the 
organization directly or which are 
available to the organization based on 
an exemption afforded the Federal 
Government and in the latter case 
when the awarding agency makes 
available the necessary exemption 
certificates, (ii) special assessments 
on land which represent capital 
improvements, and (iii) Federal 
income taxes.  
b. Any refund of taxes, and any 
payment to the organization of 
interest thereon, which were allowed 
as award costs, will be credited either 
as a cost reduction or cash refund, as 
appropriate, to the Federal 
Government.  
 
52. Termination costs. Termination 
of awards generally give rise to the 
incurrence of costs, or the need for 
special treatment of costs, which 
would not have arisen had the award 
not been terminated. Cost principles 
covering these items are set forth 
below. They are to be used in 
conjunction with the other provisions 
of this Circular in termination 
situations.  
 
a. Common items. The cost of items 
reasonably usable on the 
organization's other work shall not be 
allowable unless the organization 
submits evidence that it would not 
retain such items at cost without 
sustaining a loss. In deciding whether 
such items are reasonably usable on 
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other work of the organization, the 
awarding agency should consider the 
organization's plans and orders for 
current and scheduled activity. 
Contemporaneous purchases of 
common items by the organization 
shall be regarded as evidence that 
such items are reasonably usable on 
the organization's other work. Any 
acceptance of common items as 
allocable to the terminated portion of 
the award shall be limited to the 
extent that the quantities of such 
items on hand, in transit, and on order 
are in excess of the reasonable 
quantitative requirements of other 
work.  
b. Costs continuing after 
termination. If in a particular case, 
despite all reasonable efforts by the 
organization, certain costs cannot be 
discontinued immediately after the 
effective date of termination, such 
costs are generally allowable within 
the limitations set forth in this 
Circular, except that any such costs 
continuing after termination due to 
the negligent or willful failure of the 
organization to discontinue such costs 
shall be unallowable.  
c. Loss of useful value. Loss of 
useful value of special tooling, 
machinery and equipment which was 
not charged to the award as a capital 
expenditure is generally allowable if:  
(1) Such special tooling, machinery, 
or equipment is not reasonably 
capable of use in the other work of 
the organization.  
(2) The interest of the Federal 
Government is protected by transfer 
of title or by other means deemed 
appropriate by the awarding agency;  
d. Rental costs. Rental costs under 
unexpired leases are generally 
allowable where clearly shown to 
have been reasonably necessary for 
the performance of the terminated 
award less the residual value of such 
leases, if (i) the amount of such rental 
claimed does not exceed the 
reasonable use value of the property 
leased for the period of the award and 
such further period as may be 
reasonable, and (ii) the organization 

makes all reasonable efforts to 
terminate, assign, settle, or otherwise 
reduce the cost of such lease. There 
also may be included the cost of 
alterations of such leased property, 
provided such alterations were 
necessary for the performance of the 
award, and of reasonable restoration 
required by the provisions of the 
lease.  
e. Settlement expenses. Settlement 
expenses including the following are 
generally allowable:  
 
(1) Accounting, legal, clerical, and 
similar costs reasonably necessary 
for:  
(a) The preparation and presentation 
to awarding agency of settlement 
claims and supporting data with 
respect to the terminated portion of 
the award, unless the termination is 
for default (see Sec. __.61 of Circular 
A-110); and  
(b) The termination and settlement of 
subawards.  
(2) Reasonable costs for the storage, 
transportation, protection, and 
disposition of property provided by 
the Federal Government or acquired 
or produced for the award, except 
when grantees or contractors are 
reimbursed for disposals at a 
predetermined amount in accordance 
with Sec. __.30 through __.37 of 
Circular A-110.  
(3) Indirect costs related to salaries 
and wages incurred as settlement 
expenses in subparagraphs (1) and 
(2). Normally, such indirect costs 
shall be limited to fringe benefits, 
occupancy cost, and immediate 
supervision.  
f. Claims under subawards. Claims 
under subawards, including the 
allocable portion of claims which are 
common to the award, and to other 
work of the organization are 
generally allowable. An appropriate 
share of the organization's indirect 
expense may be allocated to the 
amount of settlements with 
subcontractors and/or subgrantees, 
provided that the amount allocated is 
otherwise consistent with the basic 

guidelines contained in Attachment 
A. The indirect expense so allocated 
shall exclude the same and similar 
costs claimed directly or indirectly as 
settlement expenses.  
 
53. Training and education costs.  
a. Costs of preparation and 
maintenance of a program of 
instruction including but not limited 
to on-the-job, classroom, and 
apprenticeship training, designed to 
increase the vocational effectiveness 
of employees, including training 
materials, textbooks, salaries or 
wages of trainees (excluding 
overtime compensation which might 
arise therefrom), and (i) salaries of 
the director of training and staff when 
the training program is conducted by 
the organization; or (ii) tuition and 
fees when the training is in an 
institution not operated by the 
organization, are allowable.  
b. Costs of part-time education, at an 
undergraduate or post-graduate 
college level, including that provided 
at the organization's own facilities, 
are allowable only when the course or 
degree pursued is relative to the field 
in which the employee is now 
working or may reasonably be 
expected to work, and are limited to:  
(1) Training materials.  
(2) Textbooks.  
(3) Fees charges by the educational 
institution.  
(4) Tuition charged by the 
educational institution or, in lieu of 
tuition, instructors' salaries and the 
related share of indirect costs of the 
educational institution to the extent 
that the sum thereof is not in excess 
of the tuition which would have been 
paid to the participating educational 
institution.  
(5) Salaries and related costs of 
instructors who are employees of the 
organization.  
(6) Straight-time compensation of 
each employee for time spent 
attending classes during working 
hours not in excess of 156 hours per 
year and only to the extent that 
circumstances do not permit the 
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operation of classes or attendance at 
classes after regular working hours; 
otherwise, such compensation is 
unallowable.  
c. Costs of tuition, fees, training 
materials, and textbooks (but not 
subsistence, salary, or any other 
emoluments) in connection with full-
time education, including that 
provided at the organization's own 
facilities, at a post-graduate (but not 
undergraduate) college level, are 
allowable only when the course or 
degree pursued is related to the field 
in which the employee is now 
working or may reasonably be 
expected to work, and only where the 
costs receive the prior approval of the 
awarding agency. Such costs are 
limited to the costs attributable to a 
total period not to exceed one school 
year for each employee so trained. In 
unusual cases the period may be 
extended.  
d. Costs of attendance of up to 16 
weeks per employee per year at 
specialized programs specifically 
designed to enhance the effectiveness 
of executives or managers or to 
prepare employees for such positions 
are allowable. Such costs include 
enrollment fees, training materials, 
textbooks and related charges, 
employees' salaries, subsistence, and 
travel. Costs allowable under this 
paragraph do not include those for 
courses that are part of a degree-
oriented curriculum, which are 
allowable only to the extent set forth 
in subparagraphs b and c.  
e. Maintenance expense, and normal 
depreciation or fair rental, on 
facilities owned or leased by the 
organization for training purposes are 
allowable to the extent set forth in 
paragraphs 11, 27, and 46.  
f. Contributions or donations to 
educational or training institutions, 
including the donation of facilities or 
other properties, and scholarships or 
fellowships, are unallowable.  
g. Training and education costs in 
excess of those otherwise allowable 
under subparagraphs b and c may be 
allowed with prior approval of the 

awarding agency. To be considered 
for approval, the organization must 
demonstrate that such costs are 
consistently incurred pursuant to an 
established training and education 
program, and that the course or 
degree pursued is relative to the field 
in which the employee is now 
working or may reasonably be 
expected to work.  
 
54. Transportation costs. 
Transportation costs include freight, 
express, cartage, and postage charges 
relating either to goods purchased, in 
process, or delivered. These costs are 
allowable. When such costs can 
readily be identified with the items 
involved, they may be directly 
charged as transportation costs or 
added to the cost of such items (see 
paragraph 28). Where identification 
with the materials received cannot 
readily be made, transportation costs 
may be charged to the appropriate 
indirect cost accounts if the 
organization follows a consistent, 
equitable procedure in this respect.  
 
55. Travel costs.  
a. Travel costs are the expenses for 
transportation, lodging, subsistence, 
and related items incurred by 
employees who are in travel status on 
official business of the organization. 
Travel costs are allowable subject to 
subparagraphs b through e, when they 
are directly attributable to specific 
work under an award or are incurred 
in the normal course of 
administration of the organization.  
b. Such costs may be charged on an 
actual basis, on a per diem or mileage 
basis in lieu of actual costs incurred, 
or on a combination of the two, 
provided the method used results in 
charges consistent with those 
normally allowed by the organization 
in its regular operations.  
c. The difference in cost between 
first-class air accommodations and 
less than first-class air 
accommodations is unallowable 
except when less than first-class air 
accommodations are not reasonably 

available to meet necessary mission 
requirements, such as where less than 
first-class accommodations would (i) 
require circuitous routing, (ii) require 
travel during unreasonable hours, (iii) 
greatly increase the duration of the 
flight, (iv) result in additional costs 
which would offset the transportation 
savings, or (v) offer accommodations 
which are not reasonably adequate 
for the medical needs of the traveler.  
d. Necessary and reasonable costs of 
family movements and personnel 
movements of a special or mass 
nature are allowable, pursuant to 
paragraphs 44 and 45, subject to 
allocation on the basis of work or 
time period benefited when 
appropriate. Advance agreements are 
particularly important.  
e. Direct charges for foreign travel 
costs are allowable only when the 
travel has received prior approval of 
the awarding agency. Each separate 
foreign trip must be approved. For 
purposes of this provision, foreign 
travel is defined as any travel outside 
of Canada and the United States and 
its territories and possessions. 
However, for an organization located 
in foreign countries, the term "foreign 
travel" means travel outside that 
country.  
 
56. Trustees. Travel and subsistence 
costs of trustees (or directors) are 
allowable. The costs are subject to 
restrictions regarding lodging, 
subsistence and air travel costs 
provided in paragraph 55.  
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OMB Circular No. A-133 
Audits of States, Local Governments, & Non-Profit 
Organizations 
Revised June 24, 1997 
TO THE HEADS OF EXECUTIVE 
DEPARTMENTS AND 
ESTABLISHMENTS  
 
SUBJECT: Audits of States, Local 
Governments, and Non-Profit 
Organizations  
 
1. Purpose. This Circular is issued 
pursuant to the Single Audit Act of 
1984, P.L. 98-502, and the Single 
Audit Act Amendments of 1996, P.L. 
104-156. It sets forth standards for 
obtaining consistency and uniformity 
among Federal agencies for the audit 
of States, local governments, and 
non-profit organizations expending 
Federal awards.  
 
2. Authority. Circular A-133 is issued 
under the authority of sections 503, 
1111, and 7501 et seq. of title 31, 
United States Code, and Executive 
Orders 8248 and 11541.  
 
3. Rescission and Supersession. This 
Circular rescinds Circular A-128, 
"Audits of State and Local 
Governments," issued April 12, 1985, 
and supersedes the prior Circular A-
133, "Audits of Institutions of Higher 
Education and Other Non-Profit 
Institutions," issued April 22, 1996. 
For effective dates, see paragraph 10.  
 
4. Policy. Except as provided herein, 
the standards set forth in this Circular 
shall be applied by all Federal 
agencies. If any statute specifically 
prescribes policies or specific 
requirements that differ from the 
standards provided herein, the 
provisions of the subsequent statute 
shall govern.  
 
Federal agencies shall apply the 
provisions of the sections of this 
Circular to non-Federal entities, 

whether they are recipients expending 
Federal awards received directly from 
Federal awarding agencies, or are 
subrecipients expending Federal 
awards received from a pass-through 
entity (a recipient or another 
subrecipient).  
 
This Circular does not apply to non-
U.S. based entities expending Federal 
awards received either directly as a 
recipient or indirectly as a 
subrecipient.  
 
5. Definitions. The definitions of key 
terms used in this Circular are 
contained in §___.105 in the 
Attachment to this Circular.  
 
6. Required Action. The specific 
requirements and responsibilities of 
Federal agencies and non-Federal 
entities are set forth in the 
Attachment to this Circular. Federal 
agencies making awards to non-
Federal entities, either directly or 
indirectly, shall adopt the language in 
the Circular in codified regulations as 
provided in Section 10 (below), 
unless different provisions are 
required by Federal statute or are 
approved by the Office of 
Management and Budget (OMB).  
 
7. OMB Responsibilities. OMB will 
review Federal agency regulations 
and implementation of this Circular, 
and will provide interpretations of 
policy requirements and assistance to 
ensure uniform, effective and 
efficient implementation.  
 
8. Information Contact. Further 
information concerning Circular A-
133 may be obtained by contacting 
the Financial Standards and 
Reporting Branch, Office of Federal 
Financial Management, Office of 

Management and Budget, 
Washington, DC 20503, telephone 
(202) 395-3993.  
 
9. Review Date. This Circular will 
have a policy review three years from 
the date of issuance.  
 
10. Effective Dates. The standards set 
forth in §___.400 of the Attachment 
to this Circular, which apply directly 
to Federal agencies, shall be effective 
July 1, 1996, and shall apply to audits 
of fiscal years beginning after June 
30, 1996, except as otherwise 
specified in §___.400(a).  
 
The standards set forth in this 
Circular that Federal agencies shall 
apply to non-Federal entities shall be 
adopted by Federal agencies in 
codified regulations not later than 60 
days after publication of this final 
revision in the Federal Register, so 
that they will apply to audits of fiscal 
years beginning after June 30, 1996, 
with the exception that §___.305(b) 
of the Attachment applies to audits of 
fiscal years beginning after June 30, 
1998. The requirements of Circular 
A-128, although the Circular is 
rescinded, and the 1990 version of 
Circular A-133 remain in effect for 
audits of fiscal years beginning on or 
before June 30, 1996.  
 
Franklin D. Raines 
Director  
 
PART__ --AUDITS OF STATES, 
LOCAL GOVERNMENTS, AND 
NON-PROFIT ORGANIZATIONS  
Subpart A--General  
 
Sec. 
__.100 Purpose. 
__.105 Definitions. 
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Subpart B--Audits  
 
__.200 Audit requirements. 
__.205 Basis for determining Federal 
awards expended. 
__.210 Subrecipient and vendor 
determinations. 
__.215 Relation to other audit 
requirements. 
__.220 Frequency of audits. 
__.225 Sanctions. 
__.230 Audit costs. 
__.235 Program-specific audits. 
 
Subpart C--Auditees  
 
__.300 Auditee responsibilities. 
__.305 Auditor selection. 
__.310 Financial statements. 
__.315 Audit findings follow-up. 
__.320 Report submission. 
 
Subpart D--Federal Agencies and 

Pass-Through Entities 
 
__.400 Responsibilities. 
__.405 Management decision.  
 
Subpart E--Auditors  
 
__.500 Scope of audit. 
__.505 Audit reporting. 
__.510 Audit findings. 
__.515 Audit working papers. 
__.520 Major program determination. 
__.525 Criteria for Federal program 
risk. 
__.530 Criteria for a low-risk auditee. 
 
Subpart A--General  
§___.100 Purpose.  
This part sets forth standards for 
obtaining consistency and uniformity 
among Federal agencies for the audit 
of non-Federal entities expending 
Federal awards.  
 
§___.105 Definitions.  
Auditee means any non-Federal 
entity that expends Federal awards 
which must be audited under this 
part. Auditor means an auditor, that is 
a public accountant or a Federal, 
State or local government audit 
organization, which meets the general 

standards specified in generally 
accepted government auditing 
standards (GAGAS). The term 
auditor does not include internal 
auditors of non-profit organizations.  
 
Audit finding means deficiencies 
which the auditor is required by 
§___.510(a) to report in the schedule 
of findings and questioned costs.  
 
CFDA number means the number 
assigned to a Federal program in the 
Catalog of Federal Domestic 
Assistance (CFDA).  
 
Cluster of programs means a 
grouping of closely related programs 
that share common compliance 
requirements. The types of clusters of 
programs are research and 
development (R&D), student 
financial aid (SFA), and other 
clusters. "Other clusters" are as 
defined by the Office of Management 
and Budget (OMB) in the compliance 
supplement or as designated by a 
State for Federal awards the State 
provides to its subrecipients that meet 
the definition of a cluster of 
programs. When designating an 
"other cluster," a State shall identify 
the Federal awards included in the 
cluster and advise the subrecipients 
of compliance requirements 
applicable to the cluster, consistent 
with §___.400(d)(1) and 
§___.400(d)(2), respectively. A 
cluster of programs shall be 
considered as one program for 
determining major programs, as 
described in §___.520, and, with the 
exception of R&D as described in 
§___.200(c), whether a program-
specific audit may be elected.  
 
Cognizant agency for audit means the 
Federal agency designated to carry 
out the responsibilities described in 
§___.400(a).  
 
Compliance supplement refers to the 
Circular A-133 Compliance 
Supplement, included as Appendix B 
to Circular A-133, or such documents 

as OMB or its designee may issue to 
replace it. This document is available 
from the Government Printing Office, 
Superintendent of Documents, 
Washington, DC 20402-9325.  
 
Corrective action means action taken 
by the auditee that:  
(1) Corrects identified deficiencies;  
 
(2) Produces recommended 
improvements; or  
(3) Demonstrates that audit findings 
are either invalid or do not warrant 
auditee action.  
 
Federal agency has the same meaning 
as the term agency in Section 551(1) 
of title 5, United States Code.  
 
Federal award means Federal 
financial assistance and Federal cost-
reimbursement contracts that non-
Federal entities receive directly from 
Federal awarding agencies or 
indirectly from pass-through entities. 
It does not include procurement 
contracts, under grants or contracts, 
used to buy goods or services from 
vendors. Any audits of such vendors 
shall be covered by the terms and 
conditions of the contract. Contracts 
to operate Federal Government 
owned, contractor operated facilities 
(GOCOs) are excluded from the 
requirements of this part.  
 
Federal awarding agency means the 
Federal agency that provides an 
award directly to the recipient.  
 
Federal financial assistance means 
assistance that non-Federal entities 
receive or administer in the form of 
grants, loans, loan guarantees, 
property (including donated surplus 
property), cooperative agreements, 
interest subsidies, insurance, food 
commodities, direct appropriations, 
and other assistance, but does not 
include amounts received as 
reimbursement for services rendered 
to individuals as described in 
§___.205(h) and §___.205(i).  
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Federal program means:  
(1) All Federal awards to a non-
Federal entity assigned a single 
number in the CFDA.  
(2) When no CFDA number is 
assigned, all Federal awards from the 
same agency made for the same 
purpose should be combined and 
considered one program.  
(3) Notwithstanding paragraphs (1) 
and (2) of this definition, a cluster of 
programs. The types of clusters of 
programs are:  
 (i) Research and development 
(R&D);  
 (ii) Student financial aid (SFA); and  
 (iii) "Other clusters," as described in 
the definition of cluster of programs 
in this section.  
 
GAGAS means generally accepted 
government auditing standards issued 
by the Comptroller General of the 
United States, which are applicable to 
financial audits.  
 
Generally accepted accounting 
principles has the meaning specified 
in generally accepted auditing 
standards issued by the American 
Institute of Certified Public 
Accountants (AICPA).  
 
Indian tribe means any Indian tribe, 
band, nation, or other organized 
group or community, including any 
Alaskan Native village or regional or 
village corporation (as defined in, or 
established under, the Alaskan Native 
Claims Settlement Act) that is 
recognized by the United States as 
eligible for the special programs and 
services provided by the United 
States to Indians because of their 
status as Indians.  
 
Internal control means a process, 
effected by an entity's management 
and other personnel, designed to 
provide reasonable assurance 
regarding the achievement of 
objectives in the following 
categories:  
(1) Effectiveness and efficiency of 
operations;  

(2) Reliability of financial reporting; 
and  
(3) Compliance with applicable laws 
and regulations.  
 
Internal control pertaining to the 
compliance requirements for Federal 
programs (Internal control over 
Federal programs) means a process--
effected by an entity's management 
and other personnel--designed to 
provide reasonable assurance 
regarding the achievement of the 
following objectives for Federal 
programs:  
(1) Transactions are properly 
recorded and accounted for to:  
 (i) Permit the preparation of reliable 
financial statements and Federal 
reports;  
 (ii) Maintain accountability over 
assets; and  
 (iii) Demonstrate compliance with 
laws, regulations, and other 
compliance requirements;  
(2) Transactions are executed in 
compliance with:  
 (i) Laws, regulations, and the 
provisions of contracts or grant 
agreements that could have a direct 
and material effect on a Federal 
program; and  
 (ii) Any other laws and regulations 
that are identified in the compliance 
supplement; and  
(3) Funds, property, and other assets 
are safeguarded against loss from 
unauthorized use or disposition.  
 
Loan means a Federal loan or loan 
guarantee received or administered 
by a non-Federal entity.  
 
Local government means any unit of 
local government within a State, 
including a county, borough, 
municipality, city, town, township, 
parish, local public authority, special 
district, school district, intrastate 
district, council of governments, and 
any other instrumentality of local 
government.  
 
Major program means a Federal 
program determined by the auditor to 

be a major program in accordance 
with §___.520 or a program 
identified as a major program by a 
Federal agency or pass-through entity 
in accordance with §___.215(c).  
 
Management decision means the 
evaluation by the Federal awarding 
agency or pass-through entity of the 
audit findings and corrective action 
plan and the issuance of a written 
decision as to what corrective action 
is necessary.  
 
Non-Federal entity means a State, 
local government, or non-profit 
organization.  
 
Non-profit organization means:  
(1) any corporation, trust, association, 
cooperative, or other organization 
that:  
 (i) Is operated primarily for 
scientific, educational, service, 
charitable, or similar purposes in the 
public interest;  
 (ii) Is not organized primarily for 
profit; and  
 (iii) Uses its net proceeds to 
maintain, improve, or expand its 
operations; and  
(2) The term non-profit organization 
includes non-profit institutions of 
higher education and hospitals.  
 
OMB means the Executive Office of 
the President, Office of Management 
and Budget.  
 
Oversight agency for audit means the 
Federal awarding agency that 
provides the predominant amount of 
direct funding to a recipient not 
assigned a cognizant agency for 
audit. When there is no direct 
funding, the Federal agency with the 
predominant indirect funding shall 
assume the oversight responsibilities. 
The duties of the oversight agency for 
audit are described in §___.400(b).  
 
Pass-through entity means a non-
Federal entity that provides a Federal 
award to a subrecipient to carry out a 
Federal program.  
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Program-specific audit means an 
audit of one Federal program as 
provided for in §___.200(c) and 
§___.235.  
 
Questioned cost means a cost that is 
questioned by the auditor because of 
an audit finding:  
(1) Which resulted from a violation 
or possible violation of a provision of 
a law, regulation, contract, grant, 
cooperative agreement, or other 
agreement or document governing the 
use of Federal funds, including funds 
used to match Federal funds;  
(2) Where the costs, at the time of the 
audit, are not supported by adequate 
documentation; or  
(3) Where the costs incurred appear 
unreasonable and do not reflect the 
actions a prudent person would take 
in the circumstances.  
 
Recipient means a non-Federal entity 
that expends Federal awards received 
directly from a Federal awarding 
agency to carry out a Federal 
program.  
 
Research and development (R&D) 
means all research activities, both 
basic and applied, and all 
development activities that are 
performed by a non-Federal entity. 
Research is defined as a systematic 
study directed toward fuller scientific 
knowledge or understanding of the 
subject studied. The term research 
also includes activities involving the 
training of individuals in research 
techniques where such activities 
utilize the same facilities as other 
research and development activities 
and where such activities are not 
included in the instruction function. 
Development is the systematic use of 
knowledge and understanding gained 
from research directed toward the 
production of useful materials, 
devices, systems, or methods, 
including design and development of 
prototypes and processes.  
 

Single audit means an audit which 
includes both the entity's financial 
statements and the Federal awards as 
described in §___.500.  
 
State means any State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, and the 
Trust Territory of the Pacific Islands, 
any instrumentality thereof, any 
multi-State, regional, or interstate 
entity which has governmental 
functions, and any Indian tribe as 
defined in this section.  
 
Student Financial Aid (SFA) includes 
those programs of general student 
assistance, such as those authorized 
by Title IV of the Higher Education 
Act of 1965, as amended, (20 U.S.C. 
1070 et seq.) which is administered 
by the U.S. Department of Education, 
and similar programs provided by 
other Federal agencies. It does not 
include programs which provide 
fellowships or similar Federal awards 
to students on a competitive basis, or 
for specified studies or research.  
 
Subrecipient means a non-Federal 
entity that expends Federal awards 
received from a pass-through entity 
to carry out a Federal program, but 
does not include an individual that is 
a beneficiary of such a program. A 
subrecipient may also be a recipient 
of other Federal awards directly from 
a Federal awarding agency. Guidance 
on distinguishing between a 
subrecipient and a vendor is provided 
in §___.210.  
 
Types of compliance requirements 
refers to the types of compliance 
requirements listed in the compliance 
supplement. Examples include: 
activities allowed or unallowed; 
allowable costs/cost principles; cash 
management; eligibility; matching, 
level of effort, earmarking; and, 
reporting.  
 

Vendor means a dealer, distributor, 
merchant, or other seller providing 
goods or services that are required for 
the conduct of a Federal program. 
These goods or services may be for 
an organization's own use or for the 
use of beneficiaries of the Federal 
program. Additional guidance on 
distinguishing between a subrecipient 
and a vendor is provided in §___.210.  
 
Subpart B--Audits  
§___.200 Audit requirements.  
(a) Audit required. Non-Federal 
entities that expend $300,000 or more 
in a year in Federal awards shall have 
a single or program-specific audit 
conducted for that year in accordance 
with the provisions of this part. 
Guidance on determining Federal 
awards expended is provided in 
§___.205.  
 
(b) Single audit. Non-Federal entities 
that expend $300,000 or more in a 
year in Federal awards shall have a 
single audit conducted in accordance 
with §___.500 except when they elect 
to have a program-specific audit 
conducted in accordance with 
paragraph (c) of this section.  
 
(c) Program-specific audit election. 
When an auditee expends Federal 
awards under only one Federal 
program (excluding R&D) and the 
Federal program's laws, regulations, 
or grant agreements do not require a 
financial statement audit of the 
auditee, the auditee may elect to have 
a program-specific audit conducted in 
accordance with §___.235. A 
program-specific audit may not be 
elected for R&D unless all of the 
Federal awards expended were 
received from the same Federal 
agency, or the same Federal agency 
and the same pass-through entity, and 
that Federal agency, or pass-through 
entity in the case of a subrecipient, 
approves in advance a program-
specific audit.  
 
(d) Exemption when Federal awards 
expended are less than $300,000. 
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Non-Federal entities that expend less 
than $300,000 a year in Federal 
awards are exempt from Federal audit 
requirements for that year, except as 
noted in §___.215(a), but records 
must be available for review or audit 
by appropriate officials of the Federal 
agency, pass-through entity, and 
General Accounting Office (GAO).  
 
(e) Federally Funded Research and 
Development Centers (FFRDC). 
Management of an auditee that owns 
or operates a FFRDC may elect to 
treat the FFRDC as a separate entity 
for purposes of this part.  
 
§___.205 Basis for determining 
Federal awards expended.  
(a) Determining Federal awards 
expended. The determination of when 
an award is expended should be 
based on when the activity related to 
the award occurs. Generally, the 
activity pertains to events that require 
the non-Federal entity to comply with 
laws, regulations, and the provisions 
of contracts or grant agreements, such 
as: expenditure/expense transactions 
associated with grants, cost-
reimbursement contracts, cooperative 
agreements, and direct 
appropriations; the disbursement of 
funds passed through to 
subrecipients; the use of loan 
proceeds under loan and loan 
guarantee programs; the receipt of 
property; the receipt of surplus 
property; the receipt or use of 
program income; the distribution or 
consumption of food commodities; 
the disbursement of amounts entitling 
the non-Federal entity to an interest 
subsidy; and, the period when 
insurance is in force.  
 
(b) Loan and loan guarantees (loans). 
Since the Federal Government is at 
risk for loans until the debt is repaid, 
the following guidelines shall be used 
to calculate the value of Federal 
awards expended under loan 
programs, except as noted in 
paragraphs (c) and (d) of this section:  

(1) Value of new loans made or 
received during the fiscal year; plus  
(2) Balance of loans from previous 
years for which the Federal 
Government imposes continuing 
compliance requirements; plus  
(3) Any interest subsidy, cash, or 
administrative cost allowance 
received.  
 
(c) Loan and loan guarantees (loans) 
at institutions of higher education. 
When loans are made to students of 
an institution of higher education but 
the institution does not make the 
loans, then only the value of loans 
made during the year shall be 
considered Federal awards expended 
in that year. The balance of loans for 
previous years is not included as 
Federal awards expended because the 
lender accounts for the prior 
balances.  
 
(d) Prior loan and loan guarantees 
(loans). Loans, the proceeds of which 
were received and expended in prior-
years, are not considered Federal 
awards expended under this part 
when the laws, regulations, and the 
provisions of contracts or grant 
agreements pertaining to such loans 
impose no continuing compliance 
requirements other than to repay the 
loans.  
 
(e) Endowment funds. The 
cumulative balance of Federal awards 
for endowment funds which are 
federally restricted are considered 
awards expended in each year in 
which the funds are still restricted.  
 
(f) Free rent. Free rent received by 
itself is not considered a Federal 
award expended under this part. 
However, free rent received as part of 
an award to carry out a Federal 
program shall be included in 
determining Federal awards 
expended and subject to audit under 
this part.  
 
(g) Valuing non-cash assistance. 
Federal non-cash assistance, such as 

free rent, food stamps, food 
commodities, donated property, or 
donated surplus property, shall be 
valued at fair market value at the time 
of receipt or the assessed value 
provided by the Federal agency.  
 
(h) Medicare. Medicare payments to 
a non-Federal entity for providing 
patient care services to Medicare 
eligible individuals are not 
considered Federal awards expended 
under this part.  
 
(i) Medicaid. Medicaid payments to a 
subrecipient for providing patient 
care services to Medicaid eligible 
individuals are not considered 
Federal awards expended under this 
part unless a State requires the funds 
to be treated as Federal awards 
expended because reimbursement is 
on a cost-reimbursement basis.  
 
(j) Certain loans provided by the 
National Credit Union 
Administration. For purposes of this 
part, loans made from the National 
Credit Union Share Insurance Fund 
and the Central Liquidity Facility that 
are funded by contributions from 
insured institutions are not considered 
Federal awards expended.  
 
§___.210 Subrecipient and vendor 
determinations.  
(a) General. An auditee may be a 
recipient, a subrecipient, and a 
vendor. Federal awards expended as a 
recipient or a subrecipient would be 
subject to audit under this part. The 
payments received for goods or 
services provided as a vendor would 
not be considered Federal awards. 
The guidance in paragraphs (b) and 
(c) of this section should be 
considered in determining whether 
payments constitute a Federal award 
or a payment for goods and services.  
 
(b) Federal award. Characteristics 
indicative of a Federal award 
received by a subrecipient are when 
the organization:  
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(1) Determines who is eligible to 
receive what Federal financial 
assistance;  
(2) Has its performance measured 
against whether the objectives of the 
Federal program are met;  
(3) Has responsibility for 
programmatic decision making;  
(4) Has responsibility for adherence 
to applicable Federal program 
compliance requirements; and  
(5) Uses the Federal funds to carry 
out a program of the organization as 
compared to providing goods or 
services for a program of the pass-
through entity.  
 
(c) Payment for goods and services. 
Characteristics indicative of a 
payment for goods and services 
received by a vendor are when the 
organization:  
(1) Provides the goods and services 
within normal business operations;  
(2) Provides similar goods or services 
to many different purchasers;  
(3) Operates in a competitive 
environment;  
(4) Provides goods or services that 
are ancillary to the operation of the 
Federal program; and  
(5) Is not subject to compliance 
requirements of the Federal program.  
 
(d) Use of judgment in making 
determination. There may be unusual 
circumstances or exceptions to the 
listed characteristics. In making the 
determination of whether a 
subrecipient or vendor relationship 
exists, the substance of the 
relationship is more important than 
the form of the agreement. It is not 
expected that all of the characteristics 
will be present and judgment should 
be used in determining whether an 
entity is a subrecipient or vendor.  
 
(e) For-profit subrecipient. Since this 
part does not apply to for-profit 
subrecipients, the pass-through entity 
is responsible for establishing 
requirements, as necessary, to ensure 
compliance by for-profit 
subrecipients. The contract with the 

for-profit subrecipient should 
describe applicable compliance 
requirements and the for-profit 
subrecipient's compliance 
responsibility. Methods to ensure 
compliance for Federal awards made 
to for-profit subrecipients may 
include pre-award audits, monitoring 
during the contract, and post-award 
audits.  
 
(f) Compliance responsibility for 
vendors. In most cases, the auditee's 
compliance responsibility for vendors 
is only to ensure that the 
procurement, receipt, and payment 
for goods and services comply with 
laws, regulations, and the provisions 
of contracts or grant agreements. 
Program compliance requirements 
normally do not pass through to 
vendors. However, the auditee is 
responsible for ensuring compliance 
for vendor transactions which are 
structured such that the vendor is 
responsible for program compliance 
or the vendor's records must be 
reviewed to determine program 
compliance. Also, when these vendor 
transactions relate to a major 
program, the scope of the audit shall 
include determining whether these 
transactions are in compliance with 
laws, regulations, and the provisions 
of contracts or grant agreements.  
 
§___.215 Relation to other audit 
requirements.  
(a) Audit under this part in lieu of 
other audits. An audit made in 
accordance with this part shall be in 
lieu of any financial audit required 
under individual Federal awards. To 
the extent this audit meets a Federal 
agency's needs, it shall rely upon and 
use such audits. The provisions of 
this part neither limit the authority of 
Federal agencies, including their 
Inspectors General, or GAO to 
conduct or arrange for additional 
audits (e.g., financial audits, 
performance audits, evaluations, 
inspections, or reviews) nor authorize 
any auditee to constrain Federal 
agencies from carrying out additional 

audits. Any additional audits shall be 
planned and performed in such a way 
as to build upon work performed by 
other auditors.  
 
(b) Federal agency to pay for 
additional audits. A Federal agency 
that conducts or contracts for 
additional audits shall, consistent 
with other applicable laws and 
regulations, arrange for funding the 
full cost of such additional audits.  
 
(c) Request for a program to be 
audited as a major program. A 
Federal agency may request an 
auditee to have a particular Federal 
program audited as a major program 
in lieu of the Federal agency 
conducting or arranging for the 
additional audits. To allow for 
planning, such requests should be 
made at least 180 days prior to the 
end of the fiscal year to be audited. 
The auditee, after consultation with 
its auditor, should promptly respond 
to such request by informing the 
Federal agency whether the program 
would otherwise be audited as a 
major program using the risk-based 
audit approach described in §___.520 
and, if not, the estimated incremental 
cost. The Federal agency shall then 
promptly confirm to the auditee 
whether it wants the program audited 
as a major program. If the program is 
to be audited as a major program 
based upon this Federal agency 
request, and the Federal agency 
agrees to pay the full incremental 
costs, then the auditee shall have the 
program audited as a major program. 
A pass-through entity may use the 
provisions of this paragraph for a 
subrecipient.  
 
§___.220 Frequency of audits.  
Except for the provisions for biennial 
audits provided in paragraphs (a) and 
(b) of this section, audits required by 
this part shall be performed annually. 
Any biennial audit shall cover both 
years within the biennial period.  
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(a) A State or local government that 
is required by constitution or statute, 
in effect on January 1, 1987, to 
undergo its audits less frequently than 
annually, is permitted to undergo its 
audits pursuant to this part biennially. 
This requirement must still be in 
effect for the biennial period under 
audit.  
 
(b) Any non-profit organization that 
had biennial audits for all biennial 
periods ending between July 1, 1992, 
and January 1, 1995, is permitted to 
undergo its audits pursuant to this 
part biennially.  
 
§___.225 Sanctions.  
No audit costs may be charged to 
Federal awards when audits required 
by this part have not been made or 
have been made but not in 
accordance with this part. In cases of 
continued inability or unwillingness 
to have an audit conducted in 
accordance with this part, Federal 
agencies and pass-through entities 
shall take appropriate action using 
sanctions such as:  
 
(a) Withholding a percentage of 
Federal awards until the audit is 
completed satisfactorily;  
 
(b) Withholding or disallowing 
overhead costs;  
 
(c) Suspending Federal awards until 
the audit is conducted; or  
 
(d) Terminating the Federal award.  
 
  
§___.230 Audit costs.  
(a) Allowable costs. Unless 
prohibited by law, the cost of audits 
made in accordance with the 
provisions of this part are allowable 
charges to Federal awards. The 
charges may be considered a direct 
cost or an allocated indirect cost, as 
determined in accordance with the 
provisions of applicable OMB cost 
principles circulars, the Federal 
Acquisition Regulation (FAR) (48 

CFR parts 30 and 31), or other 
applicable cost principles or 
regulations.  
 
(b) Unallowable costs. A non-Federal 
entity shall not charge the following 
to a Federal award:  
(1) The cost of any audit under the 
Single Audit Act Amendments of 
1996 (31 U.S.C. 7501 et seq.) not 
conducted in accordance with this 
part.  
(2) The cost of auditing a non-Federal 
entity which has Federal awards 
expended of less than $300,000 per 
year and is thereby exempted under 
§___.200(d) from having an audit 
conducted under this part. However, 
this does not prohibit a pass-through 
entity from charging Federal awards 
for the cost of limited scope audits to 
monitor its subrecipients in 
accordance with §___.400(d)(3), 
provided the subrecipient does not 
have a single audit. For purposes of 
this part, limited scope audits only 
include agreed-upon procedures 
engagements conducted in 
accordance with either the AICPA's 
generally accepted auditing standards 
or attestation standards, that are paid 
for and arranged by a pass-through 
entity and address only one or more 
of the following types of compliance 
requirements: activities allowed or 
unallowed; allowable costs/cost 
principles; eligibility; matching, level 
of effort, earmarking; and, reporting.  
 
§___.235 Program-specific audits.  
(a) Program-specific audit guide 
available. In many cases, a program-
specific audit guide will be available 
to provide specific guidance to the 
auditor with respect to internal 
control, compliance requirements, 
suggested audit procedures, and audit 
reporting requirements. The auditor 
should contact the Office of Inspector 
General of the Federal agency to 
determine whether such a guide is 
available. When a current program-
specific audit guide is available, the 
auditor shall follow GAGAS and the 

guide when performing a program-
specific audit.  
 
(b) Program-specific audit guide not 
available.  
(1) When a program-specific audit 
guide is not available, the auditee and 
auditor shall have basically the same 
responsibilities for the Federal 
program as they would have for an 
audit of a major program in a single 
audit.  
(2) The auditee shall prepare the 
financial statement(s) for the Federal 
program that includes, at a minimum, 
a schedule of expenditures of Federal 
awards for the program and notes that 
describe the significant accounting 
policies used in preparing the 
schedule, a summary schedule of 
prior audit findings consistent with 
the requirements of §___.315(b), and 
a corrective action plan consistent 
with the requirements of §___.315(c).  
(3) The auditor shall:  
 (i) Perform an audit of the financial 
statement(s) for the Federal program 
in accordance with GAGAS;  
 (ii) Obtain an understanding of 
internal control and perform tests of 
internal control over the Federal 
program consistent with the 
requirements of §___.500(c) for a 
major program;  
 (iii) Perform procedures to determine 
whether the auditee has complied 
with laws, regulations, and the 
provisions of contracts or grant 
agreements that could have a direct 
and material effect on the Federal 
program consistent with the 
requirements of §___.500(d) for a 
major program; and  
 (iv) Follow up on prior audit 
findings, perform procedures to 
assess the reasonableness of the 
summary schedule of prior audit 
findings prepared by the auditee, and 
report, as a current year audit finding, 
when the auditor concludes that the 
summary schedule of prior audit 
findings materially misrepresents the 
status of any prior audit finding in 
accordance with the requirements of 
§___.500(e).  
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(4) The auditor's report(s) may be in 
the form of either combined or 
separate reports and may be 
organized differently from the 
manner presented in this section. The 
auditor's report(s) shall state that the 
audit was conducted in accordance 
with this part and include the 
following:  
 (i) An opinion (or disclaimer of 
opinion) as to whether the financial 
statement(s) of the Federal program 
is presented fairly in all material 
respects in conformity with the stated 
accounting policies;  
 (ii) A report on internal control 
related to the Federal program, which 
shall describe the scope of testing of 
internal control and the results of the 
tests;  
 (iii) A report on compliance which 
includes an opinion (or disclaimer of 
opinion) as to whether the auditee 
complied with laws, regulations, and 
the provisions of contracts or grant 
agreements which could have a direct 
and material effect on the Federal 
program; and  
 (iv) A schedule of findings and 
questioned costs for the Federal 
program that includes a summary of 
the auditor's results relative to the 
Federal program in a format 
consistent with §___.505(d)(1) and 
findings and questioned costs 
consistent with the requirements of 
§___.505(d)(3).  
 
(c) Report submission for program-
specific audits.  
(1) The audit shall be completed and 
the reporting required by paragraph 
(c)(2) or (c)(3) of this section 
submitted within the earlier of 30 
days after receipt of the auditor's 
report(s), or nine months after the end 
of the audit period, unless a longer 
period is agreed to in advance by the 
Federal agency that provided the 
funding or a different period is 
specified in a program-specific audit 
guide. (However, for fiscal years 
beginning on or before June 30, 1998, 
the audit shall be completed and the 
required reporting shall be submitted 

within the earlier of 30 days after 
receipt of the auditor's report(s), or 13 
months after the end of the audit 
period, unless a different period is 
specified in a program-specific audit 
guide.) Unless restricted by law or 
regulation, the auditee shall make 
report copies available for public 
inspection.  
(2) When a program-specific audit 
guide is available, the auditee shall 
submit to the Federal clearinghouse 
designated by OMB the data 
collection form prepared in 
accordance with §___.320(b), as 
applicable to a program-specific 
audit, and the reporting required by 
the program-specific audit guide to 
be retained as an archival copy. Also, 
the auditee shall submit to the Federal 
awarding agency or pass-through 
entity the reporting required by the 
program-specific audit guide.  
(3) When a program-specific audit 
guide is not available, the reporting 
package for a program-specific audit 
shall consist of the financial 
statement(s) of the Federal program, 
a summary schedule of prior audit 
findings, and a corrective action plan 
as described in paragraph (b)(2) of 
this section, and the auditor's 
report(s) described in paragraph 
(b)(4) of this section. The data 
collection form prepared in 
accordance with §___.320(b), as 
applicable to a program-specific 
audit, and one copy of this reporting 
package shall be submitted to the 
Federal clearinghouse designated by 
OMB to be retained as an archival 
copy. Also, when the schedule of 
findings and questioned costs 
disclosed audit findings or the 
summary schedule of prior audit 
findings reported the status of any 
audit findings, the auditee shall 
submit one copy of the reporting 
package to the Federal clearinghouse 
on behalf of the Federal awarding 
agency, or directly to the pass-
through entity in the case of a 
subrecipient. Instead of submitting 
the reporting package to the pass-
through entity, when a subrecipient is 

not required to submit a reporting 
package to the pass-through entity, 
the subrecipient shall provide written 
notification to the pass-through 
entity, consistent with the 
requirements of §___.320(e)(2). A 
subrecipient may submit a copy of 
the reporting package to the pass-
through entity to comply with this 
notification requirement.  
 
(d) Other sections of this part may 
apply. Program-specific audits are 
subject to §___.100 through 
§___.215(b), §___.220 through 
§___.230, §___.300 through 
§___.305, §___.315, §___.320(f) 
through §___.320(j), §___.400 
through §___.405, §___.510 through 
§___.515, and other referenced 
provisions of this part unless contrary 
to the provisions of this section, a 
program-specific audit guide, or 
program laws and regulations.  
 
Subpart C--Auditees  
 
§___.300 Auditee responsibilities.  
The auditee shall:  
(a) Identify, in its accounts, all 
Federal awards received and 
expended and the Federal programs 
under which they were received. 
Federal program and award 
identification shall include, as 
applicable, the CFDA title and 
number, award number and year, 
name of the Federal agency, and 
name of the pass-through entity.  
 
(b) Maintain internal control over 
Federal programs that provides 
reasonable assurance that the auditee 
is managing Federal awards in 
compliance with laws, regulations, 
and the provisions of contracts or 
grant agreements that could have a 
material effect on each of its Federal 
programs.  
 
(c) Comply with laws, regulations, 
and the provisions of contracts or 
grant agreements related to each of its 
Federal programs.  
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(d) Prepare appropriate financial 
statements, including the schedule of 
expenditures of Federal awards in 
accordance with §___.310.  
 
(e) Ensure that the audits required by 
this part are properly performed and 
submitted when due. When 
extensions to the report submission 
due date required by §___.320(a) are 
granted by the cognizant or oversight 
agency for audit, promptly notify the 
Federal clearinghouse designated by 
OMB and each pass-through entity 
providing Federal awards of the 
extension.  
 
(f) Follow up and take corrective 
action on audit findings, including 
preparation of a summary schedule of 
prior audit findings and a corrective 
action plan in accordance with 
§___.315(b) and §___.315(c), 
respectively.  
 
§___.305 Auditor selection.  
(a) Auditor procurement. In 
procuring audit services, auditees 
shall follow the procurement 
standards prescribed by the Grants 
Management Common Rule 
(hereinafter referred to as the "A-102 
Common Rule") published March 11, 
1988 and amended April 19, 1995 
[insert appropriate CFR citation], 
Circular A-110, "Uniform 
Administrative Requirements for 
Grants and Agreements with 
Institutions of Higher Education, 
Hospitals and Other Non-Profit 
Organizations," or the FAR (48 CFR 
part 42), as applicable (OMB 
Circulars are available from the 
Office of Administration, 
Publications Office, room 2200, New 
Executive Office Building, 
Washington, DC 20503). Whenever 
possible, auditees shall make positive 
efforts to utilize small businesses, 
minority-owned firms, and women's 
business enterprises, in procuring 
audit services as stated in the A-102 
Common Rule, OMB Circular A-110, 
or the FAR (48 CFR part 42), as 
applicable. In requesting proposals 

for audit services, the objectives and 
scope of the audit should be made 
clear. Factors to be considered in 
evaluating each proposal for audit 
services include the responsiveness to 
the request for proposal, relevant 
experience, availability of staff with 
professional qualifications and 
technical abilities, the results of 
external quality control reviews, and 
price.  
 
(b) Restriction on auditor preparing 
indirect cost proposals. An auditor 
who prepares the indirect cost 
proposal or cost allocation plan may 
not also be selected to perform the 
audit required by this part when the 
indirect costs recovered by the 
auditee during the prior year 
exceeded $1 million. This restriction 
applies to the base year used in the 
preparation of the indirect cost 
proposal or cost allocation plan and 
any subsequent years in which the 
resulting indirect cost agreement or 
cost allocation plan is used to recover 
costs. To minimize any disruption in 
existing contracts for audit services, 
this paragraph applies to audits of 
fiscal years beginning after June 30, 
1998.  
 
(c) Use of Federal auditors. Federal 
auditors may perform all or part of 
the work required under this part if 
they comply fully with the 
requirements of this part.  
 
§___.310 Financial statements.  
(a) Financial statements. The auditee 
shall prepare financial statements that 
reflect its financial position, results of 
operations or changes in net assets, 
and, where appropriate, cash flows 
for the fiscal year audited. The 
financial statements shall be for the 
same organizational unit and fiscal 
year that is chosen to meet the 
requirements of this part. However, 
organization-wide financial 
statements may also include 
departments, agencies, and other 
organizational units that have 
separate audits in accordance with 

§___.500(a) and prepare separate 
financial statements.  
 
(b) Schedule of expenditures of 
Federal awards. The auditee shall 
also prepare a schedule of 
expenditures of Federal awards for 
the period covered by the auditee's 
financial statements. While not 
required, the auditee may choose to 
provide information requested by 
Federal awarding agencies and pass-
through entities to make the schedule 
easier to use. For example, when a 
Federal program has multiple award 
years, the auditee may list the amount 
of Federal awards expended for each 
award year separately. At a 
minimum, the schedule shall:  
(1) List individual Federal programs 
by Federal agency. For Federal 
programs included in a cluster of 
programs, list individual Federal 
programs within a cluster of 
programs. For R&D, total Federal 
awards expended shall be shown 
either by individual award or by 
Federal agency and major subdivision 
within the Federal agency. For 
example, the National Institutes of 
Health is a major subdivision in the 
Department of Health and Human 
Services.  
(2) For Federal awards received as a 
subrecipient, the name of the pass-
through entity and identifying 
number assigned by the pass-through 
entity shall be included.  
(3) Provide total Federal awards 
expended for each individual Federal 
program and the CFDA number or 
other identifying number when the 
CFDA information is not available.  
(4) Include notes that describe the 
significant accounting policies used 
in preparing the schedule.  
(5) To the extent practical, pass-
through entities should identify in the 
schedule the total amount provided to 
subrecipients from each Federal 
program.  
(6) Include, in either the schedule or a 
note to the schedule, the value of the 
Federal awards expended in the form 
of non-cash assistance, the amount of 
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insurance in effect during the year, 
and loans or loan guarantees 
outstanding at year end. While not 
required, it is preferable to present 
this information in the schedule.  
 
§___.315 Audit findings follow-up.  
(a) General. The auditee is 
responsible for follow-up and 
corrective action on all audit findings. 
As part of this responsibility, the 
auditee shall prepare a summary 
schedule of prior audit findings. The 
auditee shall also prepare a corrective 
action plan for current year audit 
findings. The summary schedule of 
prior audit findings and the corrective 
action plan shall include the reference 
numbers the auditor assigns to audit 
findings under §___.510(c). Since the 
summary schedule may include audit 
findings from multiple years, it shall 
include the fiscal year in which the 
finding initially occurred.  
 
(b) Summary schedule of prior audit 
findings. The summary schedule of 
prior audit findings shall report the 
status of all audit findings included in 
the prior audit's schedule of findings 
and questioned costs relative to 
Federal awards. The summary 
schedule shall also include audit 
findings reported in the prior audit's 
summary schedule of prior audit 
findings except audit findings listed 
as corrected in accordance with 
paragraph (b)(1) of this section, or no 
longer valid or not warranting further 
action in accordance with paragraph 
(b)(4) of this section.  
(1) When audit findings were fully 
corrected, the summary schedule 
need only list the audit findings and 
state that corrective action was taken.  
(2) When audit findings were not 
corrected or were only partially 
corrected, the summary schedule 
shall describe the planned corrective 
action as well as any partial 
corrective action taken.  
(3) When corrective action taken is 
significantly different from corrective 
action previously reported in a 
corrective action plan or in the 

Federal agency's or pass-through 
entity's management decision, the 
summary schedule shall provide an 
explanation.  
 
(4) When the auditee believes the 
audit findings are no longer valid or 
do not warrant further action, the 
reasons for this position shall be 
described in the summary schedule. 
A valid reason for considering an 
audit finding as not warranting 
further action is that all of the 
following have occurred:  
 (i) Two years have passed since the 
audit report in which the finding 
occurred was submitted to the 
Federal clearinghouse;  
 (ii) The Federal agency or pass-
through entity is not currently 
following up with the auditee on the 
audit finding; and  
 (iii) A management decision was not 
issued.  
 
(c) Corrective action plan. At the 
completion of the audit, the auditee 
shall prepare a corrective action plan 
to address each audit finding included 
in the current year auditor's reports. 
The corrective action plan shall 
provide the name(s) of the contact 
person(s) responsible for corrective 
action, the corrective action planned, 
and the anticipated completion date. 
If the auditee does not agree with the 
audit findings or believes corrective 
action is not required, then the 
corrective action plan shall include an 
explanation and specific reasons.  
 
§___.320 Report submission.  
(a) General. The audit shall be 
completed and the data collection 
form described in paragraph (b) of 
this section and reporting package 
described in paragraph (c) of this 
section shall be submitted within the 
earlier of 30 days after receipt of the 
auditor's report(s), or nine months 
after the end of the audit period, 
unless a longer period is agreed to in 
advance by the cognizant or oversight 
agency for audit. (However, for fiscal 
years beginning on or before June 30, 

1998, the audit shall be completed 
and the data collection form and 
reporting package shall be submitted 
within the earlier of 30 days after 
receipt of the auditor's report(s), or 13 
months after the end of the audit 
period.) Unless restricted by law or 
regulation, the auditee shall make 
copies available for public inspection.  
 
(b) Data Collection.  
(1) The auditee shall submit a data 
collection form which states whether 
the audit was completed in 
accordance with this part and 
provides information about the 
auditee, its Federal programs, and the 
results of the audit. The form shall be 
approved by OMB, available from 
the Federal clearinghouse designated 
by OMB, and include data elements 
similar to those presented in this 
paragraph. A senior level 
representative of the auditee (e.g., 
State controller, director of finance, 
chief executive officer, or chief 
financial officer) shall sign a 
statement to be included as part of the 
form certifying that: the auditee 
complied with the requirements of 
this part, the form was prepared in 
accordance with this part (and the 
instructions accompanying the form), 
and the information included in the 
form, in its entirety, are accurate and 
complete.  
(2) The data collection form shall 
include the following data elements:  
 (i) The type of report the auditor 
issued on the financial statements of 
the auditee (i.e., unqualified opinion, 
qualified opinion, adverse opinion, or 
disclaimer of opinion).  
 (ii) Where applicable, a statement 
that reportable conditions in internal 
control were disclosed by the audit of 
the financial statements and whether 
any such conditions were material 
weaknesses.  
 (iii) A statement as to whether the 
audit disclosed any noncompliance 
which is material to the financial 
statements of the auditee.  
 (iv) Where applicable, a statement 
that reportable conditions in internal 
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control over major programs were 
disclosed by the audit and whether 
any such conditions were material 
weaknesses.  
 (v) The type of report the auditor 
issued on compliance for major 
programs (i.e., unqualified opinion, 
qualified opinion, adverse opinion, or 
disclaimer of opinion).  
 (vi) A list of the Federal awarding 
agencies which will receive a copy of 
the reporting package pursuant to 
§___.320(d)(2) of OMB Circular A-
133.  
 (vii) A yes or no statement as to 
whether the auditee qualified as a 
low-risk auditee under §___.530 of 
OMB Circular A-133.  
 (viii) The dollar threshold used to 
distinguish between Type A and 
Type B programs as defined in 
§___.520(b) of OMB Circular A-133.  
 (ix) The Catalog of Federal 
Domestic Assistance (CFDA) 
number for each Federal program, as 
applicable.  
 (x) The name of each Federal 
program and identification of each 
major program. Individual programs 
within a cluster of programs should 
be listed in the same level of detail as 
they are listed in the schedule of 
expenditures of Federal awards.  
 (xi) The amount of expenditures in 
the schedule of expenditures of 
Federal awards associated with each 
Federal program.  
 (xii) For each Federal program, a yes 
or no statement as to whether there 
are audit findings in each of the 
following types of compliance 
requirements and the total amount of 
any questioned costs:  
   (A) Activities allowed or 
unallowed.  
   (B) Allowable costs/cost principles.  
   (C) Cash management.  
   (D) Davis-Bacon Act.  
   (E) Eligibility.  
   (F) Equipment and real property 
management.  
   (G) Matching, level of effort, 
earmarking.  
   (H) Period of availability of Federal 
funds.  

   (I) Procurement and suspension and 
debarment.  
   (J) Program income.  
   (K) Real property acquisition and 
relocation assistance.  
   (L) Reporting.  
   (M) Subrecipient monitoring.  
   (N) Special tests and provisions.  
 (xiii) Auditee Name, Employer 
Identification Number(s), Name and 
Title of Certifying Official, 
Telephone Number, Signature, and 
Date.  
 (xiv) Auditor Name, Name and Title 
of Contact Person, Auditor Address, 
Auditor Telephone Number, 
Signature, and Date.  
 (xv) Whether the auditee has either a 
cognizant or oversight agency for 
audit.  
 (xvi) The name of the cognizant or 
oversight agency for audit determined 
in accordance with §___.400(a) and 
§___.400(b), respectively.  
(3) Using the information included in 
the reporting package described in 
paragraph (c) of this section, the 
auditor shall complete the applicable 
sections of the form. The auditor 
shall sign a statement to be included 
as part of the data collection form 
that indicates, at a minimum, the 
source of the information included in 
the form, the auditor's responsibility 
for the information, that the form is 
not a substitute for the reporting 
package described in paragraph (c) of 
this section, and that the content of 
the form is limited to the data 
elements prescribed by OMB.  
(c) Reporting package. The reporting 
package shall include the:  
(1) Financial statements and schedule 
of expenditures of Federal awards 
discussed in §___.310(a) and 
§___.310(b), respectively;  
(2) Summary schedule of prior audit 
findings discussed in §___.315(b);  
(3) Auditor's report(s) discussed in 
§___.505; and  
(4) Corrective action plan discussed 
in §___.315(c).  
 
(d) Submission to clearinghouse. All 
auditees shall submit to the Federal 

clearinghouse designated by OMB 
the data collection form described in 
paragraph (b) of this section and one 
copy of the reporting package 
described in paragraph (c) of this 
section for:  
(1) The Federal clearinghouse to 
retain as an archival copy; and  
(2) Each Federal awarding agency 
when the schedule of findings and 
questioned costs disclosed audit 
findings relating to Federal awards 
that the Federal awarding agency 
provided directly or the summary 
schedule of prior audit findings 
reported the status of any audit 
findings relating to Federal awards 
that the Federal awarding agency 
provided directly.  
 
(e) Additional submission by 
subrecipients.  
(1) In addition to the requirements 
discussed in paragraph (d) of this 
section, auditees that are also 
subrecipients shall submit to each 
pass-through entity one copy of the 
reporting package described in 
paragraph (c) of this section for each 
pass-through entity when the 
schedule of findings and questioned 
costs disclosed audit findings relating 
to Federal awards that the pass-
through entity provided or the 
summary schedule of prior audit 
findings reported the status of any 
audit findings relating to Federal 
awards that the pass-through entity 
provided.  
(2) Instead of submitting the 
reporting package to a pass-through 
entity, when a subrecipient is not 
required to submit a reporting 
package to a pass-through entity 
pursuant to paragraph (e)(1) of this 
section, the subrecipient shall provide 
written notification to the pass-
through entity that: an audit of the 
subrecipient was conducted in 
accordance with this part (including 
the period covered by the audit and 
the name, amount, and CFDA 
number of the Federal award(s) 
provided by the pass-through entity); 
the schedule of findings and 
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questioned costs disclosed no audit 
findings relating to the Federal 
award(s) that the pass-through entity 
provided; and, the summary schedule 
of prior audit findings did not report 
on the status of any audit findings 
relating to the Federal award(s) that 
the pass-through entity provided. A 
subrecipient may submit a copy of 
the reporting package described in 
paragraph (c) of this section to a 
pass-through entity to comply with 
this notification requirement.  
 
(f) Requests for report copies. In 
response to requests by a Federal 
agency or pass-through entity, 
auditees shall submit the appropriate 
copies of the reporting package 
described in paragraph (c) of this 
section and, if requested, a copy of 
any management letters issued by the 
auditor.  
 
(g) Report retention requirements. 
Auditees shall keep one copy of the 
data collection form described in 
paragraph (b) of this section and one 
copy of the reporting package 
described in paragraph (c) of this 
section on file for three years from 
the date of submission to the Federal 
clearinghouse designated by OMB. 
Pass-through entities shall keep 
subrecipients' submissions on file for 
three years from date of receipt.  
 
(h) Clearinghouse responsibilities. 
The Federal clearinghouse designated 
by OMB shall distribute the reporting 
packages received in accordance with 
paragraph (d)(2) of this section and 
§___.235(c)(3) to applicable Federal 
awarding agencies, maintain a data 
base of completed audits, provide 
appropriate information to Federal 
agencies, and follow up with known 
auditees which have not submitted 
the required data collection forms and 
reporting packages.  
 
(i) Clearinghouse address. The 
address of the Federal clearinghouse 
currently designated by OMB is 
Federal Audit Clearinghouse, Bureau 

of the Census, 1201 E. 10th Street, 
Jeffersonville, IN 47132.  
 
(j) Electronic filing. Nothing in this 
part shall preclude electronic 
submissions to the Federal 
clearinghouse in such manner as may 
be approved by OMB. With OMB 
approval, the Federal clearinghouse 
may pilot test methods of electronic 
submissions.  
 
Subpart D--Federal Agencies and 
Pass-Through Entities  
 
§___.400 Responsibilities.  
(a) Cognizant agency for audit 
responsibilities. Recipients expending 
more than $25 million a year in 
Federal awards shall have a cognizant 
agency for audit. The designated 
cognizant agency for audit shall be 
the Federal awarding agency that 
provides the predominant amount of 
direct funding to a recipient unless 
OMB makes a specific cognizant 
agency for audit assignment. To 
provide for continuity of cognizance, 
the determination of the predominant 
amount of direct funding shall be 
based upon direct Federal awards 
expended in the recipient's fiscal 
years ending in 1995, 2000, 2005, 
and every fifth year thereafter. For 
example, audit cognizance for 
periods ending in 1997 through 2000 
will be determined based on Federal 
awards expended in 1995. (However, 
for States and local governments that 
expend more than $25 million a year 
in Federal awards and have 
previously assigned cognizant 
agencies for audit, the requirements 
of this paragraph are not effective 
until fiscal years beginning after June 
30, 2000.) Notwithstanding the 
manner in which audit cognizance is 
determined, a Federal awarding 
agency with cognizance for an 
auditee may reassign cognizance to 
another Federal awarding agency 
which provides substantial direct 
funding and agrees to be the 
cognizant agency for audit. Within 30 
days after any reassignment, both the 

old and the new cognizant agency for 
audit shall notify the auditee, and, if 
known, the auditor of the 
reassignment. The cognizant agency 
for audit shall:  
(1) Provide technical audit advice and 
liaison to auditees and auditors.  
(2) Consider auditee requests for 
extensions to the report submission 
due date required by §___.320(a). 
The cognizant agency for audit may 
grant extensions for good cause.  
(3) Obtain or conduct quality control 
reviews of selected audits made by 
non-Federal auditors, and provide the 
results, when appropriate, to other 
interested organizations.  
(4) Promptly inform other affected 
Federal agencies and appropriate 
Federal law enforcement officials of 
any direct reporting by the auditee or 
its auditor of irregularities or illegal 
acts, as required by GAGAS or laws 
and regulations.  
(5) Advise the auditor and, where 
appropriate, the auditee of any 
deficiencies found in the audits when 
the deficiencies require corrective 
action by the auditor. When advised 
of deficiencies, the auditee shall work 
with the auditor to take corrective 
action. If corrective action is not 
taken, the cognizant agency for audit 
shall notify the auditor, the auditee, 
and applicable Federal awarding 
agencies and pass-through entities of 
the facts and make recommendations 
for follow-up action. Major 
inadequacies or repetitive 
substandard performance by auditors 
shall be referred to appropriate State 
licensing agencies and professional 
bodies for disciplinary action.  
(6) Coordinate, to the extent 
practical, audits or reviews made by 
or for Federal agencies that are in 
addition to the audits made pursuant 
to this part, so that the additional 
audits or reviews build upon audits 
performed in accordance with this 
part.  
(7) Coordinate a management 
decision for audit findings that affect 
the Federal programs of more than 
one agency.  
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(8) Coordinate the audit work and 
reporting responsibilities among 
auditors to achieve the most cost-
effective audit.  
(9) For biennial audits permitted 
under §___.220, consider auditee 
requests to qualify as a low-risk 
auditee under §___.530(a).  
 
(b) Oversight agency for audit 
responsibilities. An auditee which 
does not have a designated cognizant 
agency for audit will be under the 
general oversight of the Federal 
agency determined in accordance 
with §___.105. The oversight agency 
for audit:  
(1) Shall provide technical advice to 
auditees and auditors as requested.  
(2) May assume all or some of the 
responsibilities normally performed 
by a cognizant agency for audit.  
 
(c) Federal awarding agency 
responsibilities. The Federal 
awarding agency shall perform the 
following for the Federal awards it 
makes:  
(1) Identify Federal awards made by 
informing each recipient of the 
CFDA title and number, award name 
and number, award year, and if the 
award is for R&D. When some of this 
information is not available, the 
Federal agency shall provide 
information necessary to clearly 
describe the Federal award.  
(2) Advise recipients of requirements 
imposed on them by Federal laws, 
regulations, and the provisions of 
contracts or grant agreements.  
(3) Ensure that audits are completed 
and reports are received in a timely 
manner and in accordance with the 
requirements of this part.  
(4) Provide technical advice and 
counsel to auditees and auditors as 
requested.  
(5) Issue a management decision on 
audit findings within six months after 
receipt of the audit report and ensure 
that the recipient takes appropriate 
and timely corrective action.  

(6) Assign a person responsible for 
providing annual updates of the 
compliance supplement to OMB.  
 
(d) Pass-through entity 
responsibilities. A pass-through entity 
shall perform the following for the 
Federal awards it makes:  
(1) Identify Federal awards made by 
informing each subrecipient of CFDA 
title and number, award name and 
number, award year, if the award is 
R&D, and name of Federal agency. 
When some of this information is not 
available, the pass-through entity 
shall provide the best information 
available to describe the Federal 
award.  
(2) Advise subrecipients of 
requirements imposed on them by 
Federal laws, regulations, and the 
provisions of contracts or grant 
agreements as well as any 
supplemental requirements imposed 
by the pass-through entity.  
(3) Monitor the activities of 
subrecipients as necessary to ensure 
that Federal awards are used for 
authorized purposes in compliance 
with laws, regulations, and the 
provisions of contracts or grant 
agreements and that performance 
goals are achieved.  
(4) Ensure that subrecipients 
expending $300,000 or more in 
Federal awards during the 
subrecipient's fiscal year have met the 
audit requirements of this part for that 
fiscal year.  
(5) Issue a management decision on 
audit findings within six months after 
receipt of the subrecipient's audit 
report and ensure that the 
subrecipient takes appropriate and 
timely corrective action.  
(6) Consider whether subrecipient 
audits necessitate adjustment of the 
pass-through entity's own records.  
(7) Require each subrecipient to 
permit the pass-through entity and 
auditors to have access to the records 
and financial statements as necessary 
for the pass-through entity to comply 
with this part.  
 

§___.405 Management decision.  
(a) General. The management 
decision shall clearly state whether or 
not the audit finding is sustained, the 
reasons for the decision, and the 
expected auditee action to repay 
disallowed costs, make financial 
adjustments, or take other action. If 
the auditee has not completed 
corrective action, a timetable for 
follow-up should be given. Prior to 
issuing the management decision, the 
Federal agency or pass-through entity 
may request additional information or 
documentation from the auditee, 
including a request for auditor 
assurance related to the 
documentation, as a way of 
mitigating disallowed costs. The 
management decision should describe 
any appeal process available to the 
auditee.  
 
(b) Federal agency. As provided in 
§___.400(a)(7), the cognizant agency 
for audit shall be responsible for 
coordinating a management decision 
for audit findings that affect the 
programs of more than one Federal 
agency. As provided in 
§___.400(c)(5), a Federal awarding 
agency is responsible for issuing a 
management decision for findings 
that relate to Federal awards it makes 
to recipients. Alternate arrangements 
may be made on a case-by-case basis 
by agreement among the Federal 
agencies concerned.  
 
(c) Pass-through entity. As provided 
in §___.400(d)(5), the pass-through 
entity shall be responsible for making 
the management decision for audit 
findings that relate to Federal awards 
it makes to subrecipients.  
 
(d) Time requirements. The entity 
responsible for making the 
management decision shall do so 
within six months of receipt of the 
audit report. Corrective action should 
be initiated within six months after 
receipt of the audit report and 
proceed as rapidly as possible.  
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(e) Reference numbers. Management 
decisions shall include the reference 
numbers the auditor assigned to each 
audit finding in accordance with 
§___.510(c).  
 
Subpart E--Auditors  
 
§___.500 Scope of audit.  
(a) General. The audit shall be 
conducted in accordance with 
GAGAS. The audit shall cover the 
entire operations of the auditee; or, at 
the option of the auditee, such audit 
shall include a series of audits that 
cover departments, agencies, and 
other organizational units which 
expended or otherwise administered 
Federal awards during such fiscal 
year, provided that each such audit 
shall encompass the financial 
statements and schedule of 
expenditures of Federal awards for 
each such department, agency, and 
other organizational unit, which shall 
be considered to be a non-Federal 
entity. The financial statements and 
schedule of expenditures of Federal 
awards shall be for the same fiscal 
year.  
 
(b) Financial statements. The auditor 
shall determine whether the financial 
statements of the auditee are 
presented fairly in all material 
respects in conformity with generally 
accepted accounting principles. The 
auditor shall also determine whether 
the schedule of expenditures of 
Federal awards is presented fairly in 
all material respects in relation to the 
auditee's financial statements taken as 
a whole.  
 
(c) Internal control. 
(1) In addition to the requirements of 
GAGAS, the auditor shall perform 
procedures to obtain an 
understanding of internal control over 
Federal programs sufficient to plan 
the audit to support a low assessed 
level of control risk for major 
programs.  

(2) Except as provided in paragraph 
(c)(3) of this section, the auditor 
shall:  
 (i) Plan the testing of internal control 
over major programs to support a low 
assessed level of control risk for the 
assertions relevant to the compliance 
requirements for each major program; 
and  
 (ii) Perform testing of internal 
control as planned in paragraph 
(c)(2)(i) of this section.  
(3) When internal control over some 
or all of the compliance requirements 
for a major program are likely to be 
ineffective in preventing or detecting 
noncompliance, the planning and 
performing of testing described in 
paragraph (c)(2) of this section are 
not required for those compliance 
requirements. However, the auditor 
shall report a reportable condition 
(including whether any such 
condition is a material weakness) in 
accordance with §___.510, assess the 
related control risk at the maximum, 
and consider whether additional 
compliance tests are required because 
of ineffective internal control.  
 
(d) Compliance.  
(1) In addition to the requirements of 
GAGAS, the auditor shall determine 
whether the auditee has complied 
with laws, regulations, and the 
provisions of contracts or grant 
agreements that may have a direct 
and material effect on each of its 
major programs.  
(2) The principal compliance 
requirements applicable to most 
Federal programs and the compliance 
requirements of the largest Federal 
programs are included in the 
compliance supplement.  
(3) For the compliance requirements 
related to Federal programs contained 
in the compliance supplement, an 
audit of these compliance 
requirements will meet the 
requirements of this part. Where there 
have been changes to the compliance 
requirements and the changes are not 
reflected in the compliance 
supplement, the auditor shall 

determine the current compliance 
requirements and modify the audit 
procedures accordingly. For those 
Federal programs not covered in the 
compliance supplement, the auditor 
should use the types of compliance 
requirements contained in the 
compliance supplement as guidance 
for identifying the types of 
compliance requirements to test, and 
determine the requirements 
governing the Federal program by 
reviewing the provisions of contracts 
and grant agreements and the laws 
and regulations referred to in such 
contracts and grant agreements.  
(4) The compliance testing shall 
include tests of transactions and such 
other auditing procedures necessary 
to provide the auditor sufficient 
evidence to support an opinion on 
compliance.  
 
(e) Audit follow-up. The auditor shall 
follow-up on prior audit findings, 
perform procedures to assess the 
reasonableness of the summary 
schedule of prior audit findings 
prepared by the auditee in accordance 
with §___.315(b), and report, as a 
current year audit finding, when the 
auditor concludes that the summary 
schedule of prior audit findings 
materially misrepresents the status of 
any prior audit finding. The auditor 
shall perform audit follow-up 
procedures regardless of whether a 
prior audit finding relates to a major 
program in the current year.  
 
(f) Data Collection Form. As required 
in §___.320(b)(3), the auditor shall 
complete and sign specified sections 
of the data collection form.  
 
§___.505 Audit reporting.  
The auditor's report(s) may be in the 
form of either combined or separate 
reports and may be organized 
differently from the manner presented 
in this section. The auditor's report(s) 
shall state that the audit was 
conducted in accordance with this 
part and include the following:  
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(a) An opinion (or disclaimer of 
opinion) as to whether the financial 
statements are presented fairly in all 
material respects in conformity with 
generally accepted accounting 
principles and an opinion (or 
disclaimer of opinion) as to whether 
the schedule of expenditures of 
Federal awards is presented fairly in 
all material respects in relation to the 
financial statements taken as a whole.  
 
(b) A report on internal control 
related to the financial statements and 
major programs. This report shall 
describe the scope of testing of 
internal control and the results of the 
tests, and, where applicable, refer to 
the separate schedule of findings and 
questioned costs described in 
paragraph (d) of this section.  
 
(c) A report on compliance with laws, 
regulations, and the provisions of 
contracts or grant agreements, 
noncompliance with which could 
have a material effect on the financial 
statements. This report shall also 
include an opinion (or disclaimer of 
opinion) as to whether the auditee 
complied with laws, regulations, and 
the provisions of contracts or grant 
agreements which could have a direct 
and material effect on each major 
program, and, where applicable, refer 
to the separate schedule of findings 
and questioned costs described in 
paragraph (d) of this section.  
 
(d) A schedule of findings and 
questioned costs which shall include 
the following three components:  
(1) A summary of the auditor's results 
which shall include:  
 (i) The type of report the auditor 
issued on the financial statements of 
the auditee (i.e., unqualified opinion, 
qualified opinion, adverse opinion, or 
disclaimer of opinion);  
 (ii) Where applicable, a statement 
that reportable conditions in internal 
control were disclosed by the audit of 
the financial statements and whether 
any such conditions were material 
weaknesses;  

 (iii) A statement as to whether the 
audit disclosed any noncompliance 
which is material to the financial 
statements of the auditee;  
 (iv) Where applicable, a statement 
that reportable conditions in internal 
control over major programs were 
disclosed by the audit and whether 
any such conditions were material 
weaknesses;  
 (v) The type of report the auditor 
issued on compliance for major 
programs (i.e., unqualified opinion, 
qualified opinion, adverse opinion, or 
disclaimer of opinion);  
 (vi) A statement as to whether the 
audit disclosed any audit findings 
which the auditor is required to report 
under §___.510(a);  
 (vii) An identification of major 
programs;  
 (viii)The dollar threshold used to 
distinguish between Type A and 
Type B programs, as described in 
§___.520(b); and  
 (ix) A statement as to whether the 
auditee qualified as a low-risk auditee 
under §___.530.  
(2) Findings relating to the financial 
statements which are required to be 
reported in accordance with GAGAS.  
(3) Findings and questioned costs for 
Federal awards which shall include 
audit findings as defined in 
§___.510(a).  
 (i) Audit findings (e.g., internal 
control findings, compliance 
findings, questioned costs, or fraud) 
which relate to the same issue should 
be presented as a single audit finding. 
Where practical, audit findings 
should be organized by Federal 
agency or pass-through entity.  
 (ii) Audit findings which relate to 
both the financial statements and 
Federal awards, as reported under 
paragraphs (d)(2) and (d)(3) of this 
section, respectively, should be 
reported in both sections of the 
schedule. However, the reporting in 
one section of the schedule may be in 
summary form with a reference to a 
detailed reporting in the other section 
of the schedule.  
 

§___.510 Audit findings.  
(a) Audit findings reported. The 
auditor shall report the following as 
audit findings in a schedule of 
findings and questioned costs:  
(1) Reportable conditions in internal 
control over major programs. The 
auditor's determination of whether a 
deficiency in internal control is a 
reportable condition for the purpose 
of reporting an audit finding is in 
relation to a type of compliance 
requirement for a major program or 
an audit objective identified in the 
compliance supplement. The auditor 
shall identify reportable conditions 
which are individually or 
cumulatively material weaknesses.  
(2) Material noncompliance with the 
provisions of laws, regulations, 
contracts, or grant agreements related 
to a major program. The auditor's 
determination of whether a 
noncompliance with the provisions of 
laws, regulations, contracts, or grant 
agreements is material for the 
purpose of reporting an audit finding 
is in relation to a type of compliance 
requirement for a major program or 
an audit objective identified in the 
compliance supplement.  
(3) Known questioned costs which 
are greater than $10,000 for a type of 
compliance requirement for a major 
program. Known questioned costs are 
those specifically identified by the 
auditor. In evaluating the effect of 
questioned costs on the opinion on 
compliance, the auditor considers the 
best estimate of total costs questioned 
(likely questioned costs), not just the 
questioned costs specifically 
identified (known questioned costs). 
The auditor shall also report known 
questioned costs when likely 
questioned costs are greater than 
$10,000 for a type of compliance 
requirement for a major program. In 
reporting questioned costs, the 
auditor shall include information to 
provide proper perspective for 
judging the prevalence and 
consequences of the questioned costs.  
(4) Known questioned costs which 
are greater than $10,000 for a Federal 
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program which is not audited as a 
major program. Except for audit 
follow-up, the auditor is not required 
under this part to perform audit 
procedures for such a Federal 
program; therefore, the auditor will 
normally not find questioned costs 
for a program which is not audited as 
a major program. However, if the 
auditor does become aware of 
questioned costs for a Federal 
program which is not audited as a 
major program (e.g., as part of audit 
follow-up or other audit procedures) 
and the known questioned costs are 
greater than $10,000, then the auditor 
shall report this as an audit finding.  
(5) The circumstances concerning 
why the auditor's report on 
compliance for major programs is 
other than an unqualified opinion, 
unless such circumstances are 
otherwise reported as audit findings 
in the schedule of findings and 
questioned costs for Federal awards.  
(6) Known fraud affecting a Federal 
award, unless such fraud is otherwise 
reported as an audit finding in the 
schedule of findings and questioned 
costs for Federal awards. This 
paragraph does not require the 
auditor to make an additional 
reporting when the auditor confirms 
that the fraud was reported outside of 
the auditor's reports under the direct 
reporting requirements of GAGAS.  
(7) Instances where the results of 
audit follow-up procedures disclosed 
that the summary schedule of prior 
audit findings prepared by the auditee 
in accordance with §___.315(b) 
materially misrepresents the status of 
any prior audit finding.  
 
(b) Audit finding detail. Audit 
findings shall be presented in 
sufficient detail for the auditee to 
prepare a corrective action plan and 
take corrective action and for Federal 
agencies and pass-through entities to 
arrive at a management decision. The 
following specific information shall 
be included, as applicable, in audit 
findings:  

(1) Federal program and specific 
Federal award identification 
including the CFDA title and number, 
Federal award number and year, 
name of Federal agency, and name of 
the applicable pass-through entity. 
When information, such as the CFDA 
title and number or Federal award 
number, is not available, the auditor 
shall provide the best information 
available to describe the Federal 
award.  
(2) The criteria or specific 
requirement upon which the audit 
finding is based, including statutory, 
regulatory, or other citation.  
(3) The condition found, including 
facts that support the deficiency 
identified in the audit finding.  
(4) Identification of questioned costs 
and how they were computed.  
(5) Information to provide proper 
perspective for judging the 
prevalence and consequences of the 
audit findings, such as whether the 
audit findings represent an isolated 
instance or a systemic problem. 
Where appropriate, instances 
identified shall be related to the 
universe and the number of cases 
examined and be quantified in terms 
of dollar value.  
(6) The possible asserted effect to 
provide sufficient information to the 
auditee and Federal agency, or pass-
through entity in the case of a 
subrecipient, to permit them to 
determine the cause and effect to 
facilitate prompt and proper 
corrective action.  
(7) Recommendations to prevent 
future occurrences of the deficiency 
identified in the audit finding.  
(8) Views of responsible officials of 
the auditee when there is 
disagreement with the audit findings, 
to the extent practical.  
 
(c) Reference numbers. Each audit 
finding in the schedule of findings 
and questioned costs shall include a 
reference number to allow for easy 
referencing of the audit findings 
during follow-up.  
 

§___.515 Audit working papers.  
(a) Retention of working papers. The 
auditor shall retain working papers 
and reports for a minimum of three 
years after the date of issuance of the 
auditor's report(s) to the auditee, 
unless the auditor is notified in 
writing by the cognizant agency for 
audit, oversight agency for audit, or 
pass-through entity to extend the 
retention period. When the auditor is 
aware that the Federal awarding 
agency, pass-through entity, or 
auditee is contesting an audit finding, 
the auditor shall contact the parties 
contesting the audit finding for 
guidance prior to destruction of the 
working papers and reports.  
 
(b) Access to working papers. Audit 
working papers shall be made 
available upon request to the 
cognizant or oversight agency for 
audit or its designee, a Federal 
agency providing direct or indirect 
funding, or GAO at the completion of 
the audit, as part of a quality review, 
to resolve audit findings, or to carry 
out oversight responsibilities 
consistent with the purposes of this 
part. Access to working papers 
includes the right of Federal agencies 
to obtain copies of working papers, as 
is reasonable and necessary.  
 
§___.520 Major program 
determination.  
(a) General. The auditor shall use a 
risk-based approach to determine 
which Federal programs are major 
programs. This risk-based approach 
shall include consideration of: 
Current and prior audit experience, 
oversight by Federal agencies and 
pass-through entities, and the 
inherent risk of the Federal program. 
The process in paragraphs (b) 
through (i) of this section shall be 
followed.  
 
(b) Step 1.  
(1) The auditor shall identify the 
larger Federal programs, which shall 
be labeled Type A programs. Type A 
programs are defined as Federal 
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programs with Federal awards 
expended during the audit period 
exceeding the larger of:  
 (i) $300,000 or three percent (.03) of 
total Federal awards expended in the 
case of an auditee for which total 
Federal awards expended equal or 
exceed $300,000 but are less than or 
equal to $100 million.  
 (ii) $3 million or three-tenths of one 
percent (.003) of total Federal awards 
expended in the case of an auditee for 
which total Federal awards expended 
exceed $100 million but are less than 
or equal to $10 billion.  
 (iii) $30 million or 15 hundredths of 
one percent (.0015) of total Federal 
awards expended in the case of an 
auditee for which total Federal 
awards expended exceed $10 billion.  
(2) Federal programs not labeled 
Type A under paragraph (b)(1) of this 
section shall be labeled Type B 
programs.  
(3) The inclusion of large loan and 
loan guarantees (loans) should not 
result in the exclusion of other 
programs as Type A programs. When 
a Federal program providing loans 
significantly affects the number or 
size of Type A programs, the auditor 
shall consider this Federal program as 
a Type A program and exclude its 
values in determining other Type A 
programs.  
(4) For biennial audits permitted 
under §___.220, the determination of 
Type A and Type B programs shall 
be based upon the Federal awards 
expended during the two-year period.  
 
(c) Step 2.  
(1) The auditor shall identify Type A 
programs which are low-risk. For a 
Type A program to be considered 
low-risk, it shall have been audited as 
a major program in at least one of the 
two most recent audit periods (in the 
most recent audit period in the case 
of a biennial audit), and, in the most 
recent audit period, it shall have had 
no audit findings under §___.510(a). 
However, the auditor may use 
judgment and consider that audit 
findings from questioned costs under 

§___.510(a)(3) and §___.510(a)(4), 
fraud under §___.510(a)(6), and audit 
follow-up for the summary schedule 
of prior audit findings under 
§___.510(a)(7) do not preclude the 
Type A program from being low-risk. 
The auditor shall consider: the 
criteria in §___.525(c), 
§___.525(d)(1), §___.525(d)(2), and 
§___.525(d)(3); the results of audit 
follow-up; whether any changes in 
personnel or systems affecting a Type 
A program have significantly 
increased risk; and apply professional 
judgment in determining whether a 
Type A program is low-risk.  
(2) Notwithstanding paragraph (c)(1) 
of this section, OMB may approve a 
Federal awarding agency's request 
that a Type A program at certain 
recipients may not be considered 
low-risk. For example, it may be 
necessary for a large Type A program 
to be audited as major each year at 
particular recipients to allow the 
Federal agency to comply with the 
Government Management Reform 
Act of 1994 (31 U.S.C. 3515). The 
Federal agency shall notify the 
recipient and, if known, the auditor at 
least 180 days prior to the end of the 
fiscal year to be audited of OMB's 
approval.  
 
(d) Step 3.  
(1) The auditor shall identify Type B 
programs which are high-risk using 
professional judgment and the criteria 
in §___.525. However, should the 
auditor select Option 2 under Step 4 
(paragraph (e)(2)(i)(B) of this 
section), the auditor is not required to 
identify more high-risk Type B 
programs than the number of low-risk 
Type A programs. Except for known 
reportable conditions in internal 
control or compliance problems as 
discussed in §___.525(b)(1), 
§___.525(b)(2), and §___.525(c)(1), 
a single criteria in §___.525 would 
seldom cause a Type B program to be 
considered high-risk.  
(2) The auditor is not expected to 
perform risk assessments on 
relatively small Federal programs. 

Therefore, the auditor is only 
required to perform risk assessments 
on Type B programs that exceed the 
larger of:  
 (i) $100,000 or three-tenths of one 
percent (.003) of total Federal awards 
expended when the auditee has less 
than or equal to $100 million in total 
Federal awards expended.  
 (ii) $300,000 or three-hundredths of 
one percent (.0003) of total Federal 
awards expended when the auditee 
has more than $100 million in total 
Federal awards expended.  
 
(e) Step 4. At a minimum, the auditor 
shall audit all of the following as 
major programs:  
(1) All Type A programs, except the 
auditor may exclude any Type A 
programs identified as low-risk under 
Step 2 (paragraph (c)(1) of this 
section).  
(2) (i) High-risk Type B programs as 
identified under either of the 
following two options:  
   (A) Option 1. At least one half of 
the Type B programs identified as 
high-risk under Step 3 (paragraph (d) 
of this section), except this paragraph 
(e)(2)(i)(A) does not require the 
auditor to audit more high-risk Type 
B programs than the number of low-
risk Type A programs identified as 
low-risk under Step 2.  
   (B) Option 2. One high-risk Type B 
program for each Type A program 
identified as low-risk under Step 2.  
 (ii) When identifying which high-
risk Type B programs to audit as 
major under either Option 1 or 2 in 
paragraph (e)(2)(i)(A) or (B), the 
auditor is encouraged to use an 
approach which provides an 
opportunity for different high-risk 
Type B programs to be audited as 
major over a period of time.  
(3) Such additional programs as may 
be necessary to comply with the 
percentage of coverage rule discussed 
in paragraph (f) of this section. This 
paragraph (e)(3) may require the 
auditor to audit more programs as 
major than the number of Type A 
programs.  
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(f) Percentage of coverage rule. The 
auditor shall audit as major programs 
Federal programs with Federal 
awards expended that, in the 
aggregate, encompass at least 50 
percent of total Federal awards 
expended. If the auditee meets the 
criteria in §___.530 for a low-risk 
auditee, the auditor need only audit as 
major programs Federal programs 
with Federal awards expended that, in 
the aggregate, encompass at least 25 
percent of total Federal awards 
expended.  
 
(g) Documentation of risk. The 
auditor shall document in the 
working papers the risk analysis 
process used in determining major 
programs.  
 
(h) Auditor's judgment. When the 
major program determination was 
performed and documented in 
accordance with this part, the 
auditor's judgment in applying the 
risk-based approach to determine 
major programs shall be presumed 
correct. Challenges by Federal 
agencies and pass-through entities 
shall only be for clearly improper use 
of the guidance in this part. However, 
Federal agencies and pass-through 
entities may provide auditors 
guidance about the risk of a particular 
Federal program and the auditor shall 
consider this guidance in determining 
major programs in audits not yet 
completed.  
 
(i) Deviation from use of risk criteria. 
For first-year audits, the auditor may 
elect to determine major programs as 
all Type A programs plus any Type B 
programs as necessary to meet the 
percentage of coverage rule discussed 
in paragraph (f) of this section. Under 
this option, the auditor would not be 
required to perform the procedures 
discussed in paragraphs (c), (d), and 
(e) of this section.  
(1) A first-year audit is the first year 
the entity is audited under this part or 
the first year of a change of auditors.  

(2) To ensure that a frequent change 
of auditors would not preclude audit 
of high-risk Type B programs, this 
election for first-year audits may not 
be used by an auditee more than once 
in every three years.  
 
§___.525 Criteria for Federal 
program risk.  
(a) General. The auditor's 
determination should be based on an 
overall evaluation of the risk of 
noncompliance occurring which 
could be material to the Federal 
program. The auditor shall use 
auditor judgment and consider 
criteria, such as described in 
paragraphs (b), (c), and (d) of this 
section, to identify risk in Federal 
programs. Also, as part of the risk 
analysis, the auditor may wish to 
discuss a particular Federal program 
with auditee management and the 
Federal agency or pass-through 
entity.  
 
(b) Current and prior audit 
experience.  
(1) Weaknesses in internal control 
over Federal programs would indicate 
higher risk. Consideration should be 
given to the control environment over 
Federal programs and such factors as 
the expectation of management's 
adherence to applicable laws and 
regulations and the provisions of 
contracts and grant agreements and 
the competence and experience of 
personnel who administer the Federal 
programs.  
 (i) A Federal program administered 
under multiple internal control 
structures may have higher risk. 
When assessing risk in a large single 
audit, the auditor shall consider 
whether weaknesses are isolated in a 
single operating unit (e.g., one 
college campus) or pervasive 
throughout the entity.  
 (ii) When significant parts of a 
Federal program are passed through 
to subrecipients, a weak system for 
monitoring subrecipients would 
indicate higher risk.  

 (iii) The extent to which computer 
processing is used to administer 
Federal programs, as well as the 
complexity of that processing, should 
be considered by the auditor in 
assessing risk. New and recently 
modified computer systems may also 
indicate risk.  
 
(2) Prior audit findings would 
indicate higher risk, particularly 
when the situations identified in the 
audit findings could have a 
significant impact on a Federal 
program or have not been corrected.  
(3) Federal programs not recently 
audited as major programs may be of 
higher risk than Federal programs 
recently audited as major programs 
without audit findings.  
 
(c) Oversight exercised by Federal 
agencies and pass-through entities.  
(1) Oversight exercised by Federal 
agencies or pass-through entities 
could indicate risk. For example, 
recent monitoring or other reviews 
performed by an oversight entity 
which disclosed no significant 
problems would indicate lower risk. 
However, monitoring which 
disclosed significant problems would 
indicate higher risk.  
(2) Federal agencies, with the 
concurrence of OMB, may identify 
Federal programs which are higher 
risk. OMB plans to provide this 
identification in the compliance 
supplement.  
 
(d) Inherent risk of the Federal 
program. (1) The nature of a Federal 
program may indicate risk. 
Consideration should be given to the 
complexity of the program and the 
extent to which the Federal program 
contracts for goods and services. For 
example, Federal programs that 
disburse funds through third party 
contracts or have eligibility criteria 
may be of higher risk. Federal 
programs primarily involving staff 
payroll costs may have a high-risk for 
time and effort reporting, but 
otherwise be at low-risk.  
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(2) The phase of a Federal program in 
its life cycle at the Federal agency 
may indicate risk. For example, a 
new Federal program with new or 
interim regulations may have higher 
risk than an established program with 
time-tested regulations. Also, 
significant changes in Federal 
programs, laws, regulations, or the 
provisions of contracts or grant 
agreements may increase risk.  
 
(3) The phase of a Federal program in 
its life cycle at the auditee may 
indicate risk. For example, during the 
first and last years that an auditee 
participates in a Federal program, the 
risk may be higher due to start-up or 
closeout of program activities and 
staff.  
 
(4) Type B programs with larger 
Federal awards expended would be of 
higher risk than programs with 
substantially smaller Federal awards 
expended.  
 
§___.530 Criteria for a low-risk 
auditee.  

An auditee which meets all of the 
following conditions for each of the 
preceding two years (or, in the case 
of biennial audits, preceding two 
audit periods) shall qualify as a low-
risk auditee and be eligible for 
reduced audit coverage in accordance 
with §___.520:  
 
(a) Single audits were performed on 
an annual basis in accordance with 
the provisions of this part. A non-
Federal entity that has biennial audits 
does not qualify as a low-risk auditee, 
unless agreed to in advance by the 
cognizant or oversight agency for 
audit.  
 
(b) The auditor's opinions on the 
financial statements and the schedule 
of expenditures of Federal awards 
were unqualified. However, the 
cognizant or oversight agency for 
audit may judge that an opinion 
qualification does not affect the 
management of Federal awards and 
provide a waiver.  
 
(c) There were no deficiencies in 
internal control which were identified 

as material weaknesses under the 
requirements of GAGAS. However, 
the cognizant or oversight agency for 
audit may judge that any identified 
material weaknesses do not affect the 
management of Federal awards and 
provide a waiver.  
 
(d) None of the Federal programs had 
audit findings from any of the 
following in either of the preceding 
two years (or, in the case of biennial 
audits, preceding two audit periods) 
in which they were classified as Type 
A programs:  
(1) Internal control deficiencies 
which were identified as material 
weaknesses;  
(2) Noncompliance with the 
provisions of laws, regulations, 
contracts, or grant agreements which 
have a material effect on the Type A 
program; or(3) Known or likely 
questioned costs that exceed five 
percent of the total Federal awards 
expended for a Type A program 
during the year.  
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Chapter 2 The Common Rule

Contractors and grantees are required to comply with the administrative requirements 
set out in the Code of Federal Regulations (CFR’s), or what is commonly known as 
“the Common Rule.”  The following CFR’s apply and are can be found in this 
Chapter: 
• 49 CFR part 18 Uniform Administrative Requirements For Grants And 

Cooperative Agreements To State And Local Governments 
• 49 CFR part 19, Uniform Administrative Requirements For Grants And 

Agreements With Institutions Of Higher Education, Hospitals, And Other Non-
Profit Organizations 

Note:  Contractors and grantees that are private for profit organizations should follow 
the OMB circulars and CFR’s that apply to non profit organizations. 
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49 CFR PART 18—Uniform Administrative Requirements for 
Grants and Cooperative Agreements to State and Local 
Governments 
 
49 CFR Subtitle A (10–1–00 Edition) Pt. 18
AUTHORITY: 49 U.S.C. 322(a). 
SOURCE: 53 FR 8086 and 8087, 
Mar. 11, 1988, 
unless otherwise noted. 
 
A—General 
 
§ 18.1 Purpose and scope of this 
part. 
This part establishes uniform 
administrative rules for Federal 
grants and cooperative 
agreements and subawards to 
State, local and Indian tribal 
governments. 
 
§ 18.2 Scope of subpart. 
This subpart contains general 
rules pertaining to this part and 
procedures for control of 
exceptions from this part. 
 
§ 18.3 Definitions. 
As used in this part: 
   Accrued expenditures mean the 
charges incurred by the grantee 
during a given period requiring 
the provision of funds for: (1) 
Goods and other tangible property 
received; (2) services performed 
by employees, contractors, 
subgrantees, subcontractors, and 
other payees; and (3) other 
amounts becoming owed under 
programs for which no current 
services or performance is 
required, such as annuities, 
insurance claims, and other 
benefit payments.  
   Accrued income means the sum 
of: (1) Earnings during a given 
period from services performed 
by the grantee and goods and 
other tangible property delivered 
to purchasers, and (2) amounts 
becoming owed to the grantee for 

which no current services or 
performance is required by the 
grantee.  
   Acquisition cost of an item of 
purchased equipment means the 
net invoice unit price of the 
property including the cost of 
modifications, attachments, 
accessories, or auxiliary apparatus 
necessary to make the property 
usable for the purpose for which it 
was acquired. Other charges such 
as the cost of installation, 
transportation, taxes, duty or 
protective in-transit insurance, 
shall be included or excluded 
from the unit acquisition cost in 
accordance with the grantee’s 
regular accounting practices.  
   Administrative requirements 
mean those matters common to 
grants in general, such as 
financial management, kinds and 
frequency of reports, and 
retention of records. These are 
distinguished from 
‘‘programmatic’’ requirements, 
which concern matters that can be 
treated only on a program-by-
program or grant-by-grant basis, 
such as kinds of activities that can 
be supported by grants under a 
particular program.  
   Awarding agency means (1) 
with respect to a grant, the 
Federal agency, and (2) with 
respect to a subgrant, the party 
that awarded the subgrant.  
   Cash contributions means the 
grantee’s cash outlay, including 
the outlay of money contributed 
to the grantee or subgrantee by 
other public agencies and 
institutions, and private 
organizations and individuals. 
When authorized by Federal 

legislation, Federal funds received 
from other assistance agreements 
may be considered as grantee or 
subgrantee cash contributions.  
   Contract means (except as used 
in the definitions for ‘‘grant’’ and 
‘‘subgrant’’ in this section and 
except where qualified by 
‘‘Federal’’) a procurement 
contract under a grant or subgrant, 
and means a procurement 
subcontract under a contract. 
   Cost sharing or matching 
means the value of the third party 
in-kind contributions and the 
portion of the costs of a federally 
assisted project or program not 
borne by the Federal Government. 
   Cost-type contract means a 
contract or subcontract under a 
grant in which the contractor or 
subcontractor is paid on the basis 
of the costs it incurs, with or 
without a fee. 
   Equipment means tangible, 
nonexpendable, personal property 
having a useful life of more than 
one year and an acquisition cost 
of $5,000 or more per unit. A 
grantee may use its own 
definition of equipment provided 
that such definition would at least 
include all equipment defined 
above. 
   Expenditure report means: (1) 
For nonconstruction grants, the 
SF–269 ‘‘Financial Status 
Report’’ (or other equivalent 
report); (2) for construction 
grants, the SF–271 ‘‘Outlay 
Report and Request for 
Reimbursement’’ (or other 
equivalent report). 
   Federally recognized Indian 
tribal government means the 
governing body or a 
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governmental agency of any 
Indian tribe, band, nation, or other 
organized group or community 
(including any Native village as 
defined in section 3 of the Alaska 
Native Claims Settlement Act, 85 
Stat 688) certified by the 
Secretary of the Interior as 
eligible for the  special programs 
and services provided by him 
through the Bureau of Indian 
Affairs. 
   Government means a State or 
local government or a federally 
recognized Indian tribal 
government. 
   Grant means an award of 
financial assistance, including 
cooperative agreements,in the 
form of money, or property in lieu 
of money, by the Federal 
Government to an eligible 
grantee. The term does not 
include technical assistance which 
provides services instead of 
money, or other assistance in the 
form of revenue sharing, loans, 
loan guarantees, interest 
subsidies, insurance, or direct 
appropriations. Also, the term 
does not include assistance, such 
as a fellowship or other lump sum 
award, which the grantee is not 
required to account for. 
   Grantee means the government 
to which a grant is awarded and 
which is accountable for the use 
of the funds provided. The 
grantee is the entire legal entity 
even if only a particular 
component of the entity is 
designated in the grant award 
document. 
   Local government means a 
county, municipality, city, town, 
township, local public authority 
(including any public and Indian 
housing agency under the United 
States Housing Act of 1937) 
school district, special district, 
intrastate district, council of 
governments (whether or not 
incorporated as a nonprofit 
corporation under state law), any 
other regional or interstate 

government entity, or any agency 
or instrumentality of a    local 
government. 
   Obligations means the amounts 
of orders placed, contracts and 
subgrants awarded, goods and 
services received, and similar 
transactions during a given period 
that will require payment by the 
grantee during the same or a 
future period. 
   OMB means the United States 
Office of Management and 
Budget. Outlays (expenditures) 
mean charges made to the project 
or program. They may be reported 
on a cash or accrual basis. For 
reports prepared on a cash basis, 
outlays are the sum of actual cash 
disbursement for direct charges 
for goods and services, the 
amount of indirect expense 
incurred, the value of in-kind 
contributions applied, and the 
amount of cash advances and 
payments made to contractors and 
subgrantees. For reports prepared 
on an accrued expenditure basis, 
outlays are the sum of actual cash 
disbursements, the amount of 
indirect expense incurred, the 
value of inkind contributions 
applied, and the new increase (or 
decrease) in the amounts owed by 
the grantee for goods and other 
property received, for services 
performed by employees, 
contractors, subgrantees, 
subcontractors, and other payees, 
and other amounts becoming 
owed under programs for which 
no current services or 
performance are required, such as 
annuities, insurance claims, and 
other benefit payments. 
   Percentage of completion 
method refers to a system under 
which payments are made for 
construction work according to 
the percentage of completion of 
the work, rather than to the 
grantee’s cost incurred. 
   Prior approval means 
documentation evidencing 

consent prior to incurring specific 
cost. 
   Real property means land, 
including land improvements, 
structures and appurtenances 
thereto, excluding movable 
machinery and equipment. Share, 
when referring to the awarding 
agency’s portion of real property, 
equipment or supplies, means the 
same percentage as the awarding 
agency’s portion of the acquiring 
party’s total costs under the grant 
to which the acquisition costs 
under the grant to which the 
acquisition cost of the property 
was charged. Only costs are to be 
counted—not the value of third-
party in-kind contributions. 
   State means any of the several 
States of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, 
any territory or possession of the 
United States, or any agency or 
instrumentality of a State 
exclusive of local governments. 
The term does not 
include any public and Indian 
housing agency under United 
States Housing Act of 1937. 
   Subgrant means an award of 
financial assistance in the form of 
money, or property in lieu of 
money, made under a grant by a 
grantee to an eligible subgrantee. 
The term includes financial 
assistance when provided by 
contractual legal agreement, but 
does not include procurement 
purchases, nor does it include any 
form of assistance which is 
excluded from the definition of 
‘‘grant’’ in this part. 
   Subgrantee means the 
government or other legal entity 
to which a subgrant is awarded 
and which is accountable to the 
grantee for the use of the funds 
provided. 
   Supplies means all tangible 
personal property other than 
‘‘equipment’’ as defined in this 
part. 
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   Suspension means depending on 
the context, either (1) temporary 
withdrawal of the authority to 
obligate grant funds pending 
corrective action by the grantee or 
subgrantee or a decision to 
terminate the grant, or (2) an 
action taken by a suspending 
official in accordance with agency 
regulations implementing E.O. 
12549 to immediately exclude a 
person from participating in grant 
transactions for a period, pending 
completion of an investigation 
and such legal or debarment 
proceedings as may ensue. 
   Termination means permanent 
withdrawal of the authority to 
obligate previously- awarded 
grant funds before that authority 
would otherwise expire. It also 
means the voluntary 
relinquishment of that authority 
by the grantee or subgrantee. 
‘‘Termination’’ does not include: 
(1) Withdrawal of funds awarded 
on the basis of the grantee’s 
underestimate of the unobligated 
balance in a prior period; (2) 
Withdrawal of the unobligated 
balance as of the expiration of a 
grant; (3) Refusal to extend a 
grant or award additional funds, 
to make a competing or 
noncompeting continuation, 
renewal, extension, or 
supplemental award; or (4) 
voiding of a grant upon 
determination that the award was 
obtained fraudulently, or  was 
otherwise illegal or invalid 
frominception. 
   Terms of a grant or subgrant 
mean all requirements of the grant 
or subgrant, whether in statute, 
regulations, or the award 
document. 
   Third party in-kind 
contributions mean property or 
services which benefit a federally 
assisted project or program  and 
which are contributed by non-
Federal third parties without 
charge to the grantee, or a cost-

type contractor under the grant 
agreement. 
   Unliquidated obligations for 
reports prepared on a cash basis 
mean the amount of obligations 
incurred by the grantee that has 
not been paid. For reports 
prepared on an accrued 
expenditure basis, they represent 
the amount of obligations 
incurred by the grantee for which 
an outlay has not been recorded. 
   Unobligated balance means the 
portion of the funds authorized by 
the Federal agency that has not 
been obligated by the grantee and 
is determined by deducting the 
cumulative obligations from the 
cumulative funds authorized. 
 
§ 18.4 Applicability. 
(a) General. Subparts A through 
D of this part apply to all grants 
and subgrants to governments, 
except where inconsistent with 
Federal statutes or with 
regulations authorized in 
accordance with the exception 
provision of § 18.6, or:  
(1) Grants and subgrants to State 
and local institutions of higher 
education or State and local 
hospitals. 
(2) The block grants authorized 
by the Omnibus Budget 
Reconciliation Act of 1981 
(Community Services; Preventive 
Health and Health Services; 
Alcohol, Drug Abuse, and Mental 
Health Services; Maternal and 
Child Health Services; Social 
Services; Low-Income Home 
Energy Assistance; States’ 
Program of Community 
Development Block Grants for 
Small Cities; and Elementary and 
Secondary Education other than 
programs administered by the 
Secretary of Education under title 
V, subtitle D, chapter 2, Section 
583— the Secretary’s 
discretionary grant program) and 
titles I–III of the Job Training 
Partnership Act of 1982 and 
under the Public Health Services 

Act (Section 1921), Alcohol and 
Drug Abuse Treatment and 
Rehabilitation Block Grant and 
part C of title V, Mental Health 
Service for the Homeless Block 
Grant). 
(3) Entitlement grants to carry out  
the following programs of the 
Social Security Act:  
  (i) Aid to Needy Families with 
Dependent Children (title IV–A 
of the Act, not including the 
Work Incentive Program (WIN) 
authorized by section 
402(a)19(G); HHS grants for 
WIN are subject to this part); 
  (ii) Child Support Enforcement 
and Establishment of Paternity 
(title IV–D of the Act); 
  (iii) Foster Care and Adoption 
Assistance (title IV–E of the Act); 
  (iv) Aid to the Aged, Blind, and 
Disabled (titles I, X, XIV, and 
XVI–AABD of the Act); and 
  (v) Medical Assistance 
(Medicaid) (title XIX of the Act) 
not including the State Medicaid 
Fraud Control program authorized 
by section 1903(a)(6)(B). 
(4) Entitlement grants under the 
following programs of The 
National School Lunch Act: 
  (i) School Lunch (section 4 of 
the Act),  
  (ii) Commodity Assistance 
(section 6 of the Act), 
  (iii) Special Meal Assistance 
(section 11 of the Act), 
  (iv) Summer Food Service for 
Children (section 13 of the Act), 
and 
  (v) Child Care Food Program 
(section 17 of the Act). 
(5) Entitlement grants under the 
following programs of The Child 
Nutrition Act of 1966: 
  (i) Special Milk (section 3 of the 
Act), and 
  (ii) School Breakfast (section 4 
of the Act). 
(6) Entitlement grants for State 
Administrative expenses under 
The Food Stamp Act of 1977 
(section 16 of the Act). 
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(7) A grant for an experimental, 
pilot, or demonstration project 
that is also supported by a grant 
listed in paragraph (a)(3) of this 
section; 
(8) Grant funds awarded under 
subsection 412(e) of the 
Immigration and Nationality Act 
(8 U.S.C. 1522(e)) and subsection 
501(a) of the Refugee Education 
Assistance Act of 1980 (Pub. L. 
96–422, 94 Stat. 1809), for cash 
assistance, medical assistance, 
and supplemental security income 
benefits to refugees and entrants 
and the administrative costs of 
providing the assistance and 
benefits; 
(9) Grants to local education 
agencies under 20 U.S.C. 236 
through 241–1(a), and 242 
through 244 (portions of the 
Impact Aid program), except for 
20 U.S.C. 238(d)(2)(c) and 240(f) 
(Entitlement Increase for 
Handicapped Children); and (10) 
Payments under the Veterans 
Administration’s State Home Per 
Diem Program (38 U.S.C. 
641(a)). (b) Entitlement 
programs. Entitlement programs 
enumerated above in § 18.4(a) (3) 
through (8) are subject to subpart 
E. 
 
§ 18.5 Effect on other issuances. 
All other grants administration 
provisions of codified program 
regulations, program manuals, 
handbooks and other 
nonregulatory materials which are 
inconsistent with this part are 
superseded, except to the extent 
they are required by statute, or 
authorized in accordance with the 
exception provision in § 18.6. 
 
§ 18.6 Additions and exceptions. 
(a) For classes of grants and 
grantees subject to this part, 
Federal agencies may not impose 
additional administrative 
requirements except in codified 
regulations published in the 
FEDERAL REGISTER. 

(b) Exceptions for classes of 
grants or grantees may be 
authorized only by OMB. 
  (1) All Departmental requests 
for exceptions shall be processed 
through the Assistant Secretary of 
Administration. 
  (2) [Reserved] 
(c) Exceptions on a case-by-case 
basis and for subgrantees may be 
authorized by the affected Federal 
agencies. 
  (1) All case-by-case exceptions 
may be authorized by the affected 
operating administrations or 
departmental offices, with the 
concurrence of the Assistant 
Secretary for Administration. 
  (2) [Reserved] 
 
Subpart B—Pre-Award 
Requirements 
 
§ 18.10 Forms for applying for 
grants. 
(a) Scope.  
(1) This section prescribes forms 
and instructions to be used by 
governmental organizations 
(except hospitals and institutions 
of higher education operated by a 
government) in applying for 
grants. This section is not 
applicable, however, to formula 
grant programs which do not 
require applicants to apply for 
funds on a project basis. 
(2) This section applies only to 
applications to Federal agencies 
for grants, and is not required to 
be applied by grantees in dealing 
with applicants for subgrants. 
However, grantees are 
encouraged to avoid more 
detailed or burdensome 
application requirements for 
subgrants.  
(3) Forms and procedures for 
Federal Highway Administration 
(FHWA) projects are contained in 
23 CFR part 630, subpart B, 23 
CFR part 420, subpart A, and 49 
CFR part 450. 

(b) Authorized forms and 
instructions for governmental 
organizations. 
(1) In applying for grants, 
applicants shall only use standard 
application forms or those 
prescribed by the granting agency 
with the approval of OMB under 
the Paperwork Reduction Act of 
1980. 
(2) Applicants are not required to 
submit more than the original and 
two copies of preapplications or 
applications. 
(3) Applicants must follow all 
applicable instructions that bear 
OMB clearance numbers. Federal 
agencies may specify and 
describe the programs, functions, 
or activities that will be used to 
plan, budget, and evaluate the 
work under a grant. Other 
supplementary instructions may 
be issued only with the approval 
of OMB to the extent required 
under the Paperwork Reduction 
Act of 1980. For any standard 
form, except the SF–424 
facesheet, Federal agencies may 
shade out or instruct the applicant 
to disregard any line item that is 
not needed. 
(4) When a grantee applies for 
additional funding (such as a 
continuation or supplemental 
award) or amends a previously 
submitted application, only the 
affected pages need be submitted. 
Previously submitted pages with 
information that is still current 
need not be 
resubmitted. 
 
§ 18.11 State plans. 
(a) Scope. The statutes for some 
programs require States to submit 
plans before receiving grants. 
Under regulations implementing 
Executive Order 12372, 
‘‘Intergovernmental Review of 
Federal Programs,’’ States are 
allowed to simplify, consolidate 
and substitute plans. This section 
contains additional provisions for 
plans that are subject to 
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regulations implementing the 
Executive order. 
(b) Requirements. A State need 
meet only Federal administrative 
or programmatic requirements for 
a plan that are in statutes or 
codified regulations. 
(c) Assurances. In each plan the 
State will include an assurance 
that the State shall comply with 
all applicable Federal statutes and 
regulations in effect with respect 
to the periods for which it 
receives grant funding. For this 
assurance and other assurances 
required in the plan, the State 
may:  
  (1) Cite by number the statutory 
or regulatory provisions requiring 
the assurances and affirm that it 
gives the assurances required by 
those provisions, 
  (2) Repeat the assurance 
language in the statutes or 
regulations, or  
  (3) Develop its own language to 
the extent permitted by law. 
(d) Amendments. A State will 
amend a plan whenever necessary 
to reflect:  
  (1) New or revised Federal 
statutes or regulations or 
  (2) a material change in any 
State law, organization, policy, or 
State agency operation. The State 
will obtain approval for the 
amendment and its effective date 
but need submit for approval only 
the amended portions of the plan. 
 
§ 18.12 Special grant or 
subgrant conditions 
for ‘‘high-risk’’ grantees. 
(a) A grantee or subgrantee may 
be considered ‘‘high risk’’ if an 
awarding agency determines that 
a grantee or subgrantee: 
  (1) Has a history of 
unsatisfactory performance, or 
  (2) Is not financially stable, or 
  (3) Has a management system 
which does not meet the 
management standards set forth in 
this part, or  

  (4) Has not conformed to terms 
and conditions of previous 
awards, or  
  (5) Is otherwise not responsible; 
and if the awarding agency 
determines that an award will be 
made, special conditions and/or 
restrictions shall correspond to the 
high risk condition and shall be 
included in the award. 
(b) Special co nditions or 
restrictions may include: 
  (1) Payment on a reimbursement 
basis; 
  (2) Withholding authority to 
proceed to the next phase until 
receipt of evidence of acceptable 
performance within a given 
funding period; 
  (3) Requiring additional, more 
detailed financial reports; 
  (4) Additional project 
monitoring; 
  (5) Requiring the grante or 
subgrantee to obtain technical or 
management assistance; or 
  (6) Establishing additional prior 
approvals.  
(c) If an awarding agency decides 
to  impose such conditions, the 
awarding official will notify the 
grantee or subgrantee as early as 
possible, in writing, of: 
  (1) The nature of the special 
conditions/ restrictions; 
  (2) The reason(s) for imposing 
them; 
  (3) The corrective actions which 
must be taken before they will be 
removed and the time allowed for 
completing the corrective actions; 
and 
  (4) The method of requesting 
reconsideration of the 
conditions/restrictions imposed. 
 
Subpart C—Post-Award 
Requirements 
 

FINANCIAL 
ADMINISTRATION 

 
§ 18.20 Standards for financial 
management 
systems. 

(a) A State must expand and 
account for grant funds in 
accordance with State laws and 
procedures for expending and 
accounting for its own funds. 
Fiscal control and accounting 
procedures of the State, as well as 
its subgrantees and cost-type 
contractors, must be sufficient 
to— 
  (1) Permit preparation of reports 
required by this part and the 
statutes authorizing the grant, and 
  (2) Permit the tracing of funds to 
a level of expenditures adequate 
to establish that such funds have 
not been used in violation of the 
restrictions and prohibitions of 
applicable statutes.  
(b) The f inancial management 
systems of other grantees and 
subgrantees 
must meet the following 
standards: 
  (1) Financial reporting. 
Accurate, current, and complete 
disclosure of the financial results 
of financially assisted activities 
must be made in accordance with 
the financial reporting 
requirements of the grant or 
subgrant. 
  (2) Accounting records. 
Grantees and subgrantees must 
maintain records which 
adequately identify the source and 
application of funds provided for 
financially assisted activities. 
These records must contain 
information pertaining to grant or 
subgrant awards and 
authorizations, obligations, 
unobligated balances, assets, 
liabilities, outlays or 
expenditures, and income. 
  (3) Internal control. Effective 
control and accountability must 
be maintained for all grant and 
subgrant cash, real and personal 
property, and other assets. 
Grantees and subgrantees must 
adequately safeguard all such 
property and must assure that it is 
used solely for authorized 
purposes. 
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  (4) Budget control. Actual 
expenditures or outlays must be 
compared with budgeted amounts 
for each grant or subgrant. 
Financial information must be 
related to performance or 
productivity data, including the 
development of unit cost 
information whenever appropriate 
or specifically required in the 
grant or subgrant agreement. If 
unit cost data are required, 
estimates based on available 
documentation will be accepted 
whenever possible. 
  (5) Allowable cost. Applicable 
OMB cost principles, agency 
program regulations, and the 
terms of grant and subgrant 
agreements will be followed in 
determining the reasonableness, 
allowability, and allocability of 
costs. 
  (6) Source documentation. 
Accounting records must be 
supported by such source 
documentation as cancelled 
checks, paid bills, payrolls, time 
and attendance records, contract 
and subgrant award documents, 
etc. 
  (7) Cash management. 
Procedures for minimizing the 
time elapsing between the transfer 
of funds from the U.S. Treasury 
and disbursement by grantees and 
subgrantees must be followed 
whenever advance payment 
procedures are used. Grantees 
must establish reasonable 
procedures to ensure the receipt of 
reports on subgrantees’ cash 
balances and cash disbursements 
in sufficient time to enable them 
to prepare complete and accurate 
cash transactions reports to the 
awarding agency. When advances 
are made by letterof- credit or 
electronic transfer of funds 
methods, the grantee must make 
drawdowns as close as possible to 
the time of making 
disbursements. Grantees must 
monitor cash drawdowns by their 
subgrantees to assure that they 

conform substantially to the same 
standards of timing and amount as 
apply to advances to the grantees. 
(c) An awarding agency may 
review the adequacy of the 
financial management system of 
any applicant for financial 
assistance as part of a preaward 
review or at any time subsequent 
to award. 
(d) Certain Urban Mass 
Transportation Administration 
(UMTA) grantees shall comply 
with the requirements of section 
15 of the Urban Mass 
Transportation (UMT) Act of 
1964, as amended, as 
implemented by 49 CFR part 630, 
regarding a uniform system of 
accounts and records and a 
uniform reporting system for 
certain grantees. 
 
§ 18.21 Payment. 
(a) Scope. This section prescribes 
the basic standard and the 
methods under which a Federal 
agency will make payments to 
grantees, and grantees will make 
payments to subgrantees and 
contractors. 
(b) Basic standard. Methods and 
procedures for payment shall 
minimize the time elapsing 
between the transfer of funds and 
disbursement by the grantee or 
subgrantee, in accordance with 
Treasury regulations at 31 CFR 
part 205. 
(c) Advances. Grantees and 
subgrantees shall be paid in 
advance, provided they maintain 
or demonstrate the willingness 
and ability to maintain procedures 
to minimize the time elapsing 
between the transfer of the funds 
and their disbursement by the 
grantee or subgrantee. 
(d) Reimbursement. 
Reimbursement shall be the 
preferred method when the 
requirements in paragraph (c) of 
this section are not met. Grantees 
and subgrantees may also be paid 
by reimbursement for any 

construction grant. Except as 
otherwise specified in regulation, 
Federal agencies shall not use the 
percentage of completion method 
to pay construction grants. The 
grantee or subgrantee may use 
that method to pay its 
construction contractor, and if it 
does, the awarding agency’s 
payments to the grantee or 
subgrantee will be based on the 
grantee’s or subgrantee’s actual 
rate of disbursement. 
(e) Working capital advances. If a 
grantee cannot meet the criteria 
for advance payments described 
in paragraph 
(c) of this section, and the Federal 
agency has determined that 
reimbursement is not feasible 
because the grantee lacks 
sufficient working capital, the 
awarding agency may provide 
cash or a working capital advance 
basis. Under this procedure the 
awarding agency shall advance 
cash to the grantee to cover its 
estimated disbursement needs for 
an initial period generally geared 
to the grantee’s disbursing cycle. 
Thereafter, the awarding agency 
shall reimburse the grantee for its 
actual cash disbursements. The 
working capital advance method 
of payment shall not be used by 
grantees or subgrantees if the 
reason for using such method is 
the unwillingness or inability of 
the grantee to provide timely 
advances to the subgrantee to 
meet the subgrantee’s actual cash 
disbursements. 
(f) Effect of program income, 
refunds, and audit recoveries on 
payment. 
  (1) Grantees and subgrantees 
shall disburse repayments to and 
interest earned on a revolving 
fund before requesting additional 
cash payments for the same 
activity. 
  (2) Except as provided in 
paragraph (f)(1) of this section, 
grantees and subgrantees shall 
disburse program income, rebates, 
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refunds, contract settlements, 
audit recoveries and interest 
earned on such funds before 
requesting additional cash 
payments. 
(g) Withholding payments. 
  (1) Unless otherwise required by 
Federal statute, awarding agencies 
shall not withhold payments for 
proper charges incurred by 
grantees or subgrantees unless— 
     (i) The grantee or subgrantee 
has failed to comply with grant 
award conditions or  
     (ii) The grantee or subgrantee 
is indebted to the United States. 
  (2) Cash withheld for failure to 
comply with grant award 
condition, but without suspension 
of the grant, shall be released to 
the grantee upon subsequent 
compliance. When a grant is 
suspended, payment adjustments 
will be made in accordance with § 
18.43(c). 
  (3) A Federal agency shall not 
make payment to grantees for 
amounts that are withheld by 
grantees or subgrantees from 
payment to contractors to assure 
satisfactory completion of work. 
Payments shall be made by the 
Federal agency when the grantees 
or subgrantees actually disburse 
the withheld funds to the 
contractors or to escrow accounts 

established to assure satisfactory 
completion of work. 
(h) Cash depositories.  
  (1) Consistent with the national 
goal of expanding the 
opportunities for minority 
business enterprises, grantees and 
subgrantees are encouraged to use 
minority banks (a bank which is 
owned at least 50 percent by 
minority group members). A list 
of minority owned banks can be 
obtained from the Minority 
Business Development Agency, 
Department of Commerce, 
Washington, DC 20230. 
  (2) A grantee or subgrantee shall 
maintain a separate bank account 
only when required by Federal-
State agreement. 
(i) Interest earned on advances. 
Except for interest earned on 
advances of funds exempt under 
the Intergovernmental 
Cooperation Act (31 U.S.C. 6501 
et seq.) and the Indian Self-
Determination Act (23 U.S.C. 
450), grantees and subgrantees 
shall promptly, but at least 
quarterly, remit interest earned on 
advances to the Federal agency. 
The grantee or subgrantee may 
keep interest amounts up to $100 
per year for administrative 
expenses. 
(j) 23 U.S.C. 121 limits payments 
to States for highway construction 

projects to the Federal share of 
the costs of construction incurred 
to date, plus the Federal share of 
the value of stockpiled materials. 
(k) Section 404 of the Surface 
Transportation Assistance Act of 
1982 directs the Secretary to 
reimburse States for the Federal 
share of costs incurred. 
 
§ 18.22 Allowable costs. 
(a) Limitation on use of funds. 
Grant funds may be used only for: 
  (1) The allowable costs of the 
grantees, subgrantees and cost-
type contractors, including 
allowable costs in the form of 
payments to fixed-price 
contractors; and 
  (2) Reasonable fees or profit to 
costtype contractors but not any 
fee or profit (or other increment 
above allowable costs) to the 
grantee or subgrantee. 
(b) Applicable cost principles. For 
each kind of organization, there is 
a set of Federal principles for 
determining allowable costs. 
Allowable costs will be 
determined in accordance with the 
cost principles applicable to the 
organization incurring the costs. 
The following chart lists the kinds 
of organizations and the 
applicable cost principles. 

 
For the costs of a—   Use the principles in— 
 
State, local or Indian tribal government.  OMB Circular A–87. 
 
Private nonprofit organization  OMB Circular A–122 
other than an (1) institution of higher education,  
(2) hospital, or (3) organization named in  
OMB Circular A– 122 as not subject to that 
circular. 
 
Educational institutions. .........   OMB Circular A–21. 
 
For-profit organization other  48 CFR part 31. Contract Cost Principles  
than a hospital and an organization  and Procedures, or uniform cost accounting 
named in OBM Circular A–122   standards that comply with cost principles as not 
subject to that circular.  acceptable to the Federal agency. 
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(c) The overhead cost principles 
of OMB Circular A–87 shall not 
apply togState highway agencies 
for FHWA funded grants.  
(d) Sections 3(1) and 9(p) of the 
UMT Act of 1964, as amended, 
authorize the Secretary to include 
in the net project cost eligible for 
Federal assistance, the amount of 
interest earned and payable on 
bonds issued by the State or local 
public body to the extent that the 
proceeds of such bonds have 
actually been expended in 
carrying out such project or 
portion thereof. Limitations are 
established in sections 3 and 9 of 
the UMT Act of 1964, as 
amended. 
(e) Section 9 of the UMT Act of 
1964, as amended, authorizes 
grants to finance the leasing of 
facilities and equipment for use in 
mass transportation services 
provided leasing is more cost 
effective than acquisition or 
construction. 
 
§ 18.23 Period of availability of 
funds. 
(a) General. Where a funding 
period is specified, a grantee may 
charge to the award only costs 
resulting from obligations of the 
funding period unless carryover 
of unobligated balances is 
permitted, in which case the 
carryover balances may be 
charged for costs resulting from 
obligations of the subsequent 
funding period.  
(b) Liquidation of obligations. A 
grantee must liquidate all 
obligations incurred under the 
award not later than 90 days after 
the end of the funding period (or 
as specified in a program 
regulation) to coincide with the 
submission of the annual 
Financial Status Report (SF–269). 
The Federal agency may extend 

this deadline at the request of the 
grantee. 
 
§ 18.24 Matching or cost 
sharing. 
(a) Basic rule: Costs and 
contributions acceptable. With the 
qualifications and exceptions 
listed in paragraph (b) of this 
section, a matching or cost 
sharing requirement may be 
satisfied by either or both of the 
following: 
  (1) Allowable costs incurred by 
the grantee, subgrantee or a cost-
type contractor under the 
assistance agreement. This 
includes allowable costs borne by 
non-Federal grants or by others 
cash donations from non-Federal 
third parties. 
  (2) The value of third party in-
kind contributions applicable to 
the period to which the cost 
sharing or matching requirements 
applies. 
(b) Qualifications and 
exceptions—(1) Costs borne by 
other Federal grant agreements. 
Except as provided by Federal 
statute, a cost sharing or matching 
requirement may not be met by 
costs borne by another Federal 
grant. This prohibition does not 
apply to income earned by a 
grantee or subgrantee from a 
contract awarded under another 
Federal grant. 
  (2) General revenue sharing. For 
the purpose of this section, 
general revenue sharing funds 
distributed under 31 U.S.C. 6702 
are not considered Federal grant 
funds. 
  (3) Cost or contributions counted 
towards other Federal costs-
sharing requirements. Neither 
costs nor the values of third party 
in-kind contributions may count 
towards satisfying a cost sharing 
or matching requirement of a 
grant agreement if they have been 

or will be counted towards 
satisfying a cost sharing or 
matching requirement of another 
Federal grant agreement, a 
Federal procurement contract, or 
any other award of Federal funds. 
  (4) Costs financed by program 
income. Costs financed by 
program income, as defined in § 
18.25, shall not count towards 
satisfying a cost sharing or 
matching requirement unless they 
are expressly permitted in the 
terms of the assistance agreement. 
(This use of  general program 
income is described in § 
18.25(g).) 
(5) Services or property financed 
by income earned by contractors. 
Contractors under a grant may 
earn income from the activities 
carried out under the contract in 
addition to the  amounts earned 
from the party awarding the 
contract. No costs of services or 
property supported by this income 
may count toward satisfying a 
cost sharing or matching 
requirement unless other 
provisions of the grant agreement 
expressly permit this kind of 
income to be used to meet the 
requirement. 
  (6) Records. Costs and third 
party inkind contributions 
counting towards satisfying a cost 
sharing or matching requirement 
must be verifiable from the 
records of grantees and 
subgrantee or cost-type 
contractors. These records must 
show how the value placed on 
third party in-kind contributions 
was derived. To the extent 
feasible, volunteer services will 
be supported by the same 
methods that the organization 
uses to support the allocability of 
regular personnel costs. 
  (7) Special standards for third 
party inkind contributions. 
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     (i) Third party inkind 
contributions count towards 
satisfying a cost sharing or 
matching requirement only where, 
if the party receiving the 
contributions were to pay for 
them, the payments would be 
allowable costs. 
     (ii) Some third party in-kind 
contributions are goods and 
services that, if the grantee, 
subgrantee, or contractor 
receiving the contribution had to 
pay for them, the payments would 
have been an indirect costs. Costs 
sharing or matching credit for 
such contributions shall be given 
only if the grantee, subgrantee, or 
contractor has established, along 
with its regular indirect cost rate, 
a special rate for allocating to 
individual projects or programs 
the value of the contributions.  
     (iii) A third party in-kind 
contribution to a fixed-price 
contract may count towards 
satisfying a cost sharing or 
matching requirement only if it 
results in:  
(A) An increase in the services or 
property provided under the 
contract (without additional cost 
to the grantee or subgrantee) or  
(B) A cost savings to the grantee 
or subgrantee.  
     (iv) The values placed on third 
party in-kind contributions for 
cost sharing or matching purposes 
will conform to the rules in the 
succeeding sections of this part. If 
a third party in-kind contribution 
is a type not treated in those 
sections, the value placed upon it 
shall be fair and reasonable. 
  (8) 23 U.S.C. 121(a) permits 
reimbursement for actual 
construction cost incurred by 
States for highway construction 
projects. Except for private 
donations of right-of-way, 
contributions and donations shall 
not be considered State costs, and 
shall not be allowable for 
matching purposes for highway 
construction contracts. 23 U.S.C. 

323 permits private donations of 
right-of-way to be used for a 
State’s matching share, and 
establishes procedures for 
determining the fair market value 
of such donated right-of-way. 
  (9) Section 4(a) of the UMT Act 
of 1964, as amended, provides 
that the Federal grant for any 
project to be assisted under 
section 3 of the UMT Act of 
1964, as amended, shall be in an 
amount equal to 75 percent of the 
net project costs. Net project cost 
is defined as that portion of the 
cost of the project which cannot 
be reasonably financed from 
revenues.  
  (10) Section 18(e) of the UMT 
Act of 1964, as amended, limits 
the Federal share to 80 percent of 
the net cost of construction, as 
determined by the Secretary of 
Transportation. The Federal share 
for the payment of subsidies for 
operating expenses, as defined by 
the Secretary, shall not exceed 50 
percent of the net cost of such 
operating expense projects. 
(c) Valuation of donated 
services— 
  (1) Volunteer services. Unpaid 
services provided to a grantee or 
subgrantee by individuals will be 
valued at rates consistent with 
those ordinarily paid for similar 
work in the grantee’s or 
subgrantee’s organization. If the 
grantee or subgrantee does not 
have employees performing 
similar work, the rates will be 
consistent with those ordinarily 
paid by other employers for 
similar work in the same labor 
market. In either case, a 
reasonable amount for fringe 
benefits may be included in the 
valuation. 
  (2) Employees of other 
organizations. When an employer 
other than a grantee, subgrantee, 
or cost-type contractor furnishes 
free of charge the services of an 
employee in the employee’s 
normal line of work, the services 

will be valued at the employee’s 
regular rate of pay exclusive of 
the employee’s fringe benefits 
and overhead costs. If the services 
are in a different line of work, 
paragraph (c)(1) of this section 
applies. 
  (3) Section 5(g) of the 
Department of Transportation Act 
(49 U.S.C. 1654(g)) limits in-kind 
service contributions under the 
local Rail Service Assistance 
Program to ‘‘the cash equivalent 
of State salaries for State public 
employees working in the State 
rail assistance program, but not 
including overhead and general 
administrative costs.’’  
(d) Valuation of third party 
donated supplies and loaned 
equipment or space. 
  (1) If a third party donates 
supplies, the contribution will be 
valued at the market value of the 
supplies at the time of donation. 
  (2) If a third party donates the 
use of equipment or space in a 
building but retains title, the 
contribution will be valued at the 
fair rental rate of the equipment or 
space. 
(e) Valuation of third party 
donated equipment, buildings, 
and land. If a third party donates 
equipment, buildings, or land, and 
title passes to a grantee or 
subgrantee, the treatment of the 
donated property will depend 
upon the purpose of the grant or 
subgrant, as follows: 
  (1) Awards for capital 
expenditures. If the purpose of the 
grant or subgrant is to assist the 
grantee or subgrantee in the 
acquisition of property, the 
market value of that property at 
the time of donation may be 
counted as cost sharing or 
matching, 
  (2) Other awards. If assisting in 
the acquisition of property is not 
the purpose of the grant or 
subgrant, paragraphs (e)(2) (i) and 
(ii) of this section apply: 
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     (i) If approval is obtained from 
the awarding agency, the market 
value at the time of  donation of 
the donated equipment or 
buildings and the fair rental rate 
of the donated land may be 
counted as cost sharing or 
matching. In the case of a 
subgrant, the terms of the grant 
agreement may require that the 
approval be obtained from the 
Federal agency as well as the 
grantee. In all cases, the approval 
may be given only if a purchase 
of the equipment or rental of the 
land would be approved as an 
allowable direct cost. If any part  
of the donated property was 
acquired with Federal funds, only 
the non-federal share of the 
property may be counted as cost-
sharing or matching. 
     (ii) If approval is not obtained 
under paragraph (e)(2)(i) of this 
section, no amount may be 
counted for donated land, and 
only depreciation or use 
allowances may be counted for 
donated equipment and buildings. 
The depreciation or use 
allowances for this property are 
not treated as third party in-kind 
contributions. Instead, they are 
treated as costs incurred by the 
grantee or subgrantee. They are 
computed and allocated (usually 
as indirect costs) in accordance 
with the cost principles specified 
in § 18.22, in the same way as 
depreciation or use allowances for 
purchased equipment and 
buildings. The amount of 
depreciation or use allowances for 
donated equipment and buildings 
is based on the property’s market 
value at the time it was donated. 
(f) Valuation of grantee or 
subgrantee donated real property 
for construction/acquisition. If a 
grantee or subgrantee donates real 
property for a construction or 
facilities acquisition project, the 
current market value of that 
property may be counted as cost 
sharing or matching. If any part of 

the donated property was acquired 
with Federal funds, only the non-
federal share of the property may 
be counted as cost sharing or 
matching. 
(g) Appraisal of real property. In 
some cases under paragraphs (d), 
(e) and (f) of this section, it will 
be necessary to establish the 
market value of land or a building 
or the fair rental rate of land or of 
space in a building. In these cases, 
the Federal agency may require 
the market value or fair rental 
value be set by an independent 
appraiser, and that the value or 
rate be certified by the grantee. 
This requirement will also be 
imposed by the grantee on 
subgrantees. 
 
§ 18.25 Program income. 
(a) General. Grantees are 
encouraged to earn income to 
defray program costs. Program 
income includes income from fees 
for services performed, from the 
use or rental of real or personal 
property acquired with grant 
funds, from the sale of 
commodities or items fabricated 
under a grant agreement, and 
from payments of principal and 
interest on loans made with grant 
funds. Except as otherwise 
provided in regulations of the 
Federal agency, program income 
does not include interest on grant 
funds, rebates, credits, discounts, 
refunds, etc. and interest earned 
on any of them.  
(b) Definition of program income. 
Program income means gross 
income received by the grantee or 
subgrantee directly generated by a 
grant supported activity, or earned 
only as a result of the grant 
agreement during the grant 
period. ‘‘During the grant 
period’’ is the time between the 
effective date of the award and 
the ending date of the award 
reflected in the final financial 
report. 

(c) Cost of generating program 
income. If authorized by Federal 
regulations or the grant 
agreement, costs incident to the 
generation of program income 
may be deducted from gross 
income to determine program 
income.  
(d) Governmental revenues. 
Taxes, special ssessments, levies, 
fines, and other such revenues 
raised by a grantee or subgrantee 
are not program income unless 
the revenues are specifically 
identified in the grant agreement 
or Federal agency regulations as 
program income. 
(e) Royalties. Income from 
royalties and license fees for 
copyrighted material, patents, and 
inventions developed by a grantee 
or subgrantee is program income 
only if the revenues are 
specifically identified in the grant 
agreement or Federal agency 
regulations as program income. 
(See § 18.34.) 
(f) Property . Proceeds from the 
sale of real property or equipment 
will be handled in accordance 
with the requirements of §§ 18.31 
and 18.32. 
(g) Use of program income. 
Program income shall be 
deducted from outlays which may 
be both Federal and non- Federal 
as described below, unless the 
Federal agency regulations or the 
grant agreement specify another 
alternative (or a combination of 
the alternatives). In specifying 
alternatives, the Federal agency 
may distinguish between income 
earned by the grantee and income 
earned by subgrantees and 
between the sources, kinds, or 
amounts of income. When 
Federal agencies authorize the 
alternatives in paragraphs 
(g) (2) and (3) of this section, 
program income in excess of any 
limits stipulated shall also be 
deducted from outlays. 
  (1) Deduction. Ordinarily 
program income shall be deducted 
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from total allowable costs to 
determine the net allowable costs. 
Program income shall be used for 
current costs unless the Federal 
agency authorizes otherwise. 
Program income which the 
grantee did not anticipate at the 
time of the award shall be used to 
reduce the Federal agency and 
grantee contributions rather than 
to increase the funds committed 
to the project. 
  (2) Addition. When authorized, 
program income may be added to 
the funds committed to the grant 
agreement by the Federal agency 
and the grantee. The program 
income shall be used for the 
purposes and under the conditions 
of the grant agreement.  
  (3) Cost sharing or matching. 
When authorized, program 
income may be used to meet the 
cost sharing or matching 
requirement of the grant 
agreement. The amount of the 
Federal grant award remains the 
same. 
  (4) Section 3(a)(1)(D) of the 
UMT Act of 1964, as amended, 
provides that the Secretary shall 
establish requirements for the use 
of income derived from 
appreciated land values for certain 
UMTA grants. Specific 
requirements shall be contained in 
grant agreements. 
  (5) UMTA grantees may retain 
program income for allowable 
capital or operating expenses. 
  (6) For grants awarded under 
section 9 of the UMT Act of 
1964, as amended, any revenues 
received from the sale of 
advertising and concessions in 
excess of fiscal year 1985 levels 
shall be excluded from program 
income. 
  (7) 23 U.S.C. 156 requires that 
States shall charge fair market 
value for the sale, lease, or use of 
right-of-way airspace for non-
transportation purposes and that 
such income shall be used for 
projects eligible under 23 U.S.C. 

(h) Income after the award period. 
There are no Federal requirements 
governing the disposition of 
program income earned after the 
end of the award period (i.e., until 
the ending date of the final 
financial report, see paragraph (a) 
of this section), unless the terms 
of the agreement or the Federal 
agency regulations provide 
otherwise. 
 
§ 18.26 Non-Federal audits. 
(a) Basic rule. Grantees and 
subgrantees are responsible for 
obtaining audits in accordance 
with the Single Audit Act 
Amendments of 1996 (31 U.S.C. 
7501–7507) and revised OMB 
Circular A–133, ‘‘Audits of 
States, Local Governments, and 
Non-Profit Organizations.’’ The 
audits shall be made by an 
independent auditor in accordance 
with generally accepted 
government auditing standards 
covering financial audits. 
(b) Subgrantees. State or local 
governments, as those terms are 
defined for purposes of the Single 
Audit Act Amendments of 1996, 
that provide Federal awards to a 
subgrantee, which expends 
$300,000 or more (or other 
amount as specified by OMB) in 
Federal awards in a fiscal year, 
shall: 
  (1) Determine whether State or 
local subgrantees have met the 
audit requirements of the Act and 
whether subgrantees covered by 
OMB Circular A– 110, ‘‘Uniform 
Administrative Requirements for 
Grants and Agreements with 
Institutions of Higher Education, 
Hospitals, and Other Non-Profit 
Organizations,’’ have met the 
audit requirements of the Act. 
Commercial contractors (private 
for-profit and private and 
governmental organizations) 
providing goods and services to 
State and local governments are 
not required to have a single audit 
performed. State and local 

governments should use their own 
procedures to ensure that the 
contractor has complied with laws 
and regulations affecting the 
expenditure of Federal funds; 
  (2) Determine whether the 
subgrantee spent Federal 
assistance funds provided in 
accordance with applicable laws 
and regulations. This may be 
accomplished by reviewing an 
audit of the subgrantee made in 
accordance with the Act, Circular 
A–110, or through other means 
(e.g., program reviews) if the 
subgrantee has not had such an 
audit; 
  (3) Ensure that appropriate 
corrective action is taken within 
six months after receipt of the 
audit report in instance of 
noncompliance with Federal laws 
and regulations; 
  (4) Consider whether subgrantee 
audits necessitate adjustment of 
the grantee’s own records; and 
  (5) Require each subgrantee to 
permit independent auditors to 
have access to the records and 
financial statements.  
(c) Auditor selection. In arranging 
for audit services, § 18.36 shall be 
followed.  
 

 
CHANGES, PROPERTY, AND 

SUBAWARDS 
 
§ 18.30 Changes. 
(a) General. Grantees and 
subgrantees are permitted to 
rebudget within the approved 
direct cost budget to meet 
unanticipated requirements and 
may make limited program 
changes to the approved project. 
However, unless waived by the 
awarding agency, certain types of 
post-award changes in budgets 
and projects shall require the prior 
written approval of the awarding 
agency. 
(b) Relation to cost principles. 
The applicable cost principles 
(see § 18.22) contain 
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requirements for prior approval of 
certain types of costs. Except 
where waived, those requirements 
apply to all grants and subgrants 
even if paragraphs (c) through (f) 
of this section do not. 
(c) Budget changes— 
  (1) Nonconstruction projects. 
Except as stated in other 
regulations or an award 
document, grantees or 
subgrantees shall obtain the prior 
approval of the awarding agency 
whenever any of the following 
changes is anticipated under a 
nonconstruction award: 
     (i) Any revision which would 
result in the need for additional 
funding. 
     (ii) Unless waived by the 
awarding agency, cumulative 
transfers among direct cost 
categories, or, if applicable, 
among separately budgeted 
programs, projects, functions, or 
activities which exceed or are 
expected to exceed ten percent of 
the current total approved budget, 
whenever the awarding agency’s 
share exceeds $100,000.  
     (iii) Transfer of funds allotted 
for  training allowances (i.e., from 
direct payments to trainees to 
other expense categories). 
  (2) Construction projects. 
Grantees and subgrantees shall 
obtain prior written approval for 
any budget revision which would 
result in the need for additional 
funds. 
  (3) Combined construction and 
nonconstruction projects. When a 
grant or subgrant provides 
funding for both construction and 
nonconstruction activities, the 
grantee or subgrantee must obtain 
prior written approval from the 
awarding agency before making 
any fund or budget transfer from 
nonconstruction to construction or 
vice versa. 
(d) Programmatic changes. 
Grantees or subgrantees must 
obtain the prior approval of the 
awarding agency whenever any of 

the following actions is 
anticipated: 
  (1) Any revision of the scope or 
objectives of the project 
(regardless of whether there is an 
associated budget revision 
requiring prior approval). 
  (2) Need to extend the period of 
availability of funds. 
  (3) Changes in key persons in 
cases where specified in an 
application or a grant award. In 
research projects, a change in the 
project director or principal 
investigator shall always require 
approval unless waived by the 
awarding agency. 
  (4) Under nonconstruction 
projects, contracting out, 
subgranting (if authorized by law) 
or otherwise obtaining the 
services of a third party to 
perform activities which are 
central to the purposes of the 
award. This approval requirement 
is in addition to the approval 
requirements of § 18.36 but does 
not apply to the procurement of 
equipment, supplies, and general 
support services. 
(e) Additional prior approval 
requirements. The awarding 
agency may not require prior 
approval for any budget revision 
which is not described in 
paragraph (c) of this section. 
(f) Requesting prior approval.  
  (1) A request for prior approval 
of any budget revision will be in 
the same budget formal the 
grantee used in its application and 
shall be accompanied by a 
narrative justification for the 
proposed revision. 
  (2) A request for a prior 
approval under the applicable 
Federal cost principles (see § 
18.22) may be made by letter. 
  (3) A request by a subgrantee for 
prior approval will be addressed 
in writing to the grantee. The 
grantee will promptly review such 
request and shall approve or 
disapprove the request in writing. 
A grantee will not approve any 

budget or project revision which 
is inconsistent with the purpose or 
terms and conditions of the 
Federal grant to the grantee. If the 
revision, requested by the 
subgrantee would result in a 
change to the grantee’s approved 
project which requires Federal 
prior approval, the grantee will 
obtain the Federal agency’s 
approval before approving the 
subgrantee’s request. 
 
§ 18.31 Real property. 
(a) Title. Subject to the 
obligationsand conditions set 
forth in this section,title to real 
property acquired under agrant or 
subgrant will vest upon 
acquisitionin the grantee or 
subgrantee respectively. 
(b) Use. Except as otherwise 
provided by Federal statutes, real 
property willbe used for the 
originally authorized purposes as 
long as needed for that purposes, 
and the grantee or subgrantee 
shall not dispose of or encumber 
its title or other interests. 
(c) Disposition. When real 
property is no longer needed for 
the originally authorized purpose, 
the grantee or subgrantee will 
request disposition instructions 
from the awarding agency. The 
instructions will provide for one 
of the following alternatives: 
  (1) Retention of title. Retain title 
after compensating the awarding 
agency. The amount paid to the 
awarding agency will be 
computed by applying the 
awarding agency’s percentage of 
participation in the cost of the 
original purchase to the fair 
market value of the property. 
However, in those situations 
where a grantee or subgrantee is 
disposing of real property 
acquired with grant funds and 
acquiring replacement real 
property under the same program, 
the net proceeds from the 
disposition may be used as an 
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offset to the cost of the 
replacement property. 
  (2) Sale of property. Sell the 
property and compensate the 
awarding agency. The amount 
due to the awarding agency will 
be calculated by applying the 
awarding agency’s percentage of 
participation in the cost of the 
original purchase to the proceeds 
of the sale after deduction of any 
actual and reasonable selling and 
fixing-up expenses. If the grant is 
still active, the net proceeds from 
sale may be offset against the 
original cost of the property. 
When a grantee or subgrantee is 
directed to sell property, sales 
procedures shall be followed that 
provide for competition to the 
extent practicable and result in the 
highest possible return. 
(3) Transfer of title. Transfer title 
to the awarding agency or to a 
thirdparty designated/approved by 
the awarding agency. The grantee 
or subgrantee shall be paid an 
amount calculated by applying the 
grantee or subgrantee’s 
percentage of participation in the 
purchase of the real property to 
the current fair market value of 
the property. 
(d) If the conditions in 23 U.S.C. 
103(e) (5), (6), or (7), as 
appropriate, are met and approval 
is given by the Secretary, States 
shall not be required to repay the 
Highway Trust Fund for the cost 
of right-of-way and other items 
when certain segments of the 
Interstate System are withdrawn.  
 
§ 18.32 Equipment. 
(a) Title. Subject to the 
obligations and conditions set 
forth in this section, title to 
equipment acquired under a grant 
or subgrant will vest upon 
acquisition in the grantee or 
subgrantee respectively. 
(b) States. A State will use, 
manage, and dispose of 
equipment acquired under a grant 
by the State in accordance with 

State laws and procedures. Other 
grantees and subgrantees will 
follow paragraphs (c) through (e) 
of this section. 
(c) Use. (1) Equipment shall be 
used by the grantee or subgrantee 
in the program or project for 
which it was acquired as long as 
needed, whether or not the project 
or program continues to be 
supported by Federal funds. 
When no longer needed for the 
original program or project, the 
equipment may be used in other 
activities currently or previously 
supported by a Federal agency. 
  (2) The grantee or subgrantee 
shall also make equipment 
available for use on other projects 
or programs currently or 
previously supported by the 
Federal Government, providing 
such use will not interfere with 
the work on the projects or 
program for which it was 
originally acquired. First 
preference for other use shall be 
given to other programs or 
projects supported by the 
awarding agency. User fees 
should be considered if 
appropriate. 
  (3) Notwithstanding the 
encouragement in § 18.25(a) to 
earn program income, the grantee 
or subgrantee must not use 
equipment acquired with grant 
funds to provide services for a fee 
to compete unfairly with private 
companies that provide equivalent 
services, unless specifically 
permitted or contemplated by 
Federal statute. 
  (4) When acquiring replacement 
equipment, the grantee or 
subgrantee may use the 
equipment to be replaced as a 
trade-in or sell the property and 
use the proceeds to offset the cost 
of the replacement property, 
subject to the approval of the 
awarding agency.  
(d) Management requirements. 
Procedures for managing 
equipment (including replacement 

equipment), whether acquired in 
whole or in part with grant funds, 
until disposition takes place will, 
as a minimum, meet the following 
requirements: 
  (1) Property records must be 
maintained that include a 
description of the property, a 
serial number or other 
identification number, the source 
of property, who holds title, the 
acquisition date, and cost of the 
property, percentage of Federal 
participation in the cost of the 
property, the location, use and 
condition of the property, and any 
ultimate disposition data 
including the date of disposal and 
sale price of the property. 
  (2) A physical inventory of the 
property must be taken and the 
results reconciled with the 
property records at least once 
every two years 
  (3) A control system must be 
developed to ensure adequate 
safeguards to prevent loss, 
damage, or theft of the property. 
Any loss, damage, or theft shall 
be investigated. 
  (4) Adequate maintenance 
procedures must be developed to 
keep the property in good 
condition. 
  (5) If the grantee or subgrantee 
is authorized or required to sell 
the property, proper sales 
procedures must be established to 
ensure the highest possible return. 
(e) Disposition. When original or 
replacement equipment acquired 
under a grant or subgrant is no 
longer needed for the original 
project or program or for other 
activities currently or previously 
supported by a Federal agency, 
disposition of the equipment will 
be made as follows:  
  (1) Items of equipment with a 
current per-unit fair market value 
of less than $5,000 may be 
retained, sold or otherwise 
disposed of with no further 
obligation to the awarding 
agency. 
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  (2) Items of equipment with a 
current per unit fair market value 
in excess of $5,000 may be 
retained or sold and the awarding 
agency shall have a right to an 
amount calculated by multiplying 
the current market value or 
proceeds from sale by the 
awarding agency’s share of the 
equipment. 
  (3) In cases where a grantee or 
subgrantee fails to take 
appropriate disposition actions, 
the awarding agency may direct 
the grantee or subgrantee to take 
excess and disposition actions. 
(f) Federal equipment. In the 
event a grantee or subgrantee is 
provided federally- owned 
equipment: 
  (1) Title will remain vested in 
the Federal Government. 
  (2) Grantees or subgrantees will 
manage the equipment in 
accordance with Federal agency 
rules and procedures, and submit 
an annual inventory listing. 
  (3) When the equipment is no 
longer needed, the grantee or 
subgrantee will request 
disposition instructions from the 
Federal agency. 
(g) Right to transfer title. The 
Federal awarding agency may 
reserve the right to transfer title to 
the Federal Government or a third 
part named by the awarding 
agency when such a third party is 
otherwise eligible under existing 
statutes. Such transfers shall be 
subject to the following standards: 
  (1) The property shall be 
identified in the grant or 
otherwise made known to the 
grantee in writing. 
  (2) The Federal awarding agency 
shall issue disposition instruction 
within 120 calendar days after the 
end of the Federal support of the 
project for which it was acquired. 
If the Federal awarding agency 
fails to issue disposition 
instructions within the 120 
calendar-day period the grantee 
shall follow § 18.32(e). 

  (3) When title to equipment is 
transferred, the grantee shall be 
paid an amount calculated by 
applying the percentage of 
participation in the purchase to 
the current fair market value of 
the property.  
 
§ 18.33 Supplies. 
(a) Title. Title to supplies 
acquired under a grant or subgrant 
will vest, upon acquisition, in the 
grantee or subgrantee 
respectively. 
(b) Disposition. If there is a 
residual inventory of unused 
supplies exceeding $5,000 in total 
aggregate fair market value upon 
termination or completion of the 
award, and if the supplies are not 
needed for any other federally 
sponsored programs or projects, 
the grantee or subgrantee shall 
compensate the awarding agency 
for its share.  
 
§ 18.34 Copyrights.  
The Federal awarding agency 
reserves a royalty-free, 
nonexclusive, and irrevocable 
license to reproduce, publish or 
otherwise use, and to authorize 
others to use, for Federal 
Government purposes: 
(a) The copyright in any work 
developed under a grant, 
subgrant, or contract under a grant 
or subgrant; and  
(b) Any rights of copyright to 
which  a grantee, subgrantee or a 
contractor purchases ownership 
with grant support. 
 
§ 18.35 Subawards to debarred 
and suspended parties. 
Grantees and subgrantees must 
not make any award or permit any 
award (subgrant or contract) at 
any tier to any party which is 
debarred or suspended or is 
otherwise excluded from or 
ineligible for participation in 
Federal assistance programs 
under Executive Order 12549, 
‘‘Debarment and Suspension.’’  

 
§ 18.36 Procurement. 
(a) States. When procuring 
property and services under a 
grant, a State will follow the same 
policies and procedures it uses for 
procurements from its non- 
Federal funds. The State will 
ensure that every purchase order 
or other contract includes any 
clauses required by Federal 
statutes and executive orders and 
their implementing regulations. 
Other grantees and subgrantees 
will follow paragraphs (b) 
through (i) in this section. 
(b) Procurement standards.  
  (1) Grantees and subgrantees 
will use their own procurement 
procedures which reflect 
applicable State and local laws 
and regulations, provided that the 
procurements conform to 
applicable Federal law and the 
standards identified in this 
section. 
  (2) Grantees and subgrantees 
will maintain a contract 
administration system which 
ensures that contractors perform 
in accordance with the terms, 
conditions, and specifications of 
their contracts or purchase orders. 
  (3) Grantees and subgrantees 
will maintain a written code of 
standards of conduct governing 
the performance of their 
employees engaged in the award 
and administration of contracts. 
No employee, officer or agent of 
the grantee or subgrantee shall 
participate in selection, or in the 
award or administration of a 
contract supported by Federal 
funds if a conflict of interest, real 
or apparent, would be involved. 
Such a conflict would arise when:  
     (i) The employee, officer or 
agent,  
     (ii) Any member of his 
immediate family, 
     (iii) His or her partner, or 
     (iv) An organization which 
employs, or is about to employ, 
any of the above, has a financial 
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or other interest in the firm 
selected for award. The grantee’s 
or subgrantee’s officers, 
employees or agents will neither 
solicit nor accept gratuities, 
favors or anything of monetary 
value from contractors, potential 
contractors, or parties to 
subagreements. Grantee and 
subgrantees may set minimum 
rules where the financial interest 
is not substantial or the gift is an 
unsolicited item of nominal 
intrinsic value. To the extent 
permitted by State or local law or 
regulations, such standards or 
conduct will provide for penalties, 
sanctions, or other disciplinary 
actions for violations of such 
standards by the grantee’s and 
subgrantee’s officers, employees, 
or agents, or by contractors or 
their agents. The awarding agency 
may in regulation provide 
additional prohibitions relative to 
real, apparent, or potential 
conflicts of interest. 
  (4) Grantee and subgrantee 
procedures will provide for a 
review of proposed procurements 
to avoid purchase of unnecessary 
or duplicative items. 
Consideration should be given to 
consolidating or breaking out 
procurements to obtain a more 
economical purchase. Where 
appropriate, an analysis will be 
made of lease versus purchase 
alternatives, and any other 
appropriate analysis to determine 
the most economical approach. 
  (5) To foster greater economy 
and efficiency, grantees and 
subgrantees are encouraged to 
enter into State and local 
intergovernmental agreements for 
procurement or use of common 
goods and services. 
  (6) Grantees and subgrantees are 
encouraged to use Federal excess 
and surplus property in lieu of 
purchasing new equipment and 
property whenever such use is 
feasible and reduces project costs. 

  (7) Grantees and subgrantees are 
encouraged to use value 
engineering clauses in contracts 
for construction projects of 
sufficient size to offer reasonable 
opportunities for cost reductions. 
Value engineering is a systematic 
and creative anaylsis of each 
contract item or task to ensure 
that its essential function is 
provided at the overall lower cost. 
  (8) Grantees and subgrantees 
will make awards only to 
responsible contractors possessing 
the ability to perform successfully 
under the terms and conditions of 
a proposed procurement. 
Consideration will be given to 
such matters as contractor 
integrity, compliance with public 
policy, record of past 
performance, and financial and 
technical resources. 
  (9) Grantees and subgrantees 
will maintain records sufficient to 
detail the significant history of a 
procurement. These records will 
include, but are not necessarily 
limited to the following: rationale 
for the method of procurement, 
selection of contract type, 
contractor selection or rejection, 
and the basis for the contract 
price. 
  (10) Grantees and subgrantees 
will use time and material type 
contracts only— 
     (i) After a determination that 
no other contract is suitable, and 
     (ii) If the contract includes a 
ceiling price that the contractor 
exceeds at its own risk. 
  (11) Grantees and subgrantees 
alone will be responsible, in 
accordance with good 
administrative practice and sound 
business judgment, for the 
settlement of all contractual and 
administrative issues arising out 
of procurements. These issues 
include, but are not limited to 
source evaluation, protests, 
disputes, and claims. These 
standards do not relieve the 
grantee or subgrantee of any 

contractual responsibilities under 
its contracts. Federal agencies 
will not substitute their judgment 
for that of the grantee or 
subgrantee unless the matter is 
primarily a Federal concern. 
Violations of law will be referred 
to the local, State, or Federal 
authority having proper 
jurisdiction. 
  (12) Grantees and subgrantees 
will have protest procedures to 
handle and resolve disputes 
relating to their procurements and 
shall in all instances disclose 
information regarding the protest 
to the awarding agency. A 
protestor must exhaust all 
administrative remedies with the 
grantee and subgrantee before 
pursuing a protest with the 
Federal agency. Reviews of 
protests by the Federal agency 
will be limited to: 
     (i) Violations of Federal law or 
regulations and the standards of 
this section (violations of State or 
local law will be under the 
jurisdiction of State or local 
authorities) and 
     (ii) Violations of the grantee’s 
or subgrantee’s protest procedures 
for failure to review a complaint 
or protest. Protests received by 
the Federal agency other than 
those specified above will be 
referred to the grantee or 
subgrantee. 
(c) Competition. 
  (1) All procurement transactions 
will be conducted in a manner 
providing full and open 
competition consistent with the 
standards of § 18.36. Some of the 
situations considered to be 
restrictive of competition include 
but are not limited to:  
     (i) Placing unreasonable 
requirements on firms in order for 
them to qualify to do business, 
     (ii) Requiring unnecessary 
experience and excessive 
bonding, 
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     (iii) Noncompetitive pricing 
practices between firms or 
between affiliated 
companies, 
     (iv) Noncompetitive awards to 
consultants that are on retainer 
contracts, 
     (v) Organizational conflicts of 
interest, 
     (vi) Specifying only a ‘‘brand 
name’’ product instead of 
allowing ‘‘an equal’’ product to 
be offered and describing the 
performance of other relevant 
requirements of the procurement, 
and  
     (vii) Any arbitrary action in 
the procurement process. 
  (2) Grantees and subgrantees 
will conduct procurements in a 
manner that prohibits the use of 
statutorily or administratively 
imposed in-State or local 
geographical preferences in the 
evaluation of bids or proposals, 
except in those cases where 
applicable Federal statutes 
expressly mandate or encourage 
geographic preference. Nothing in 
this section preempts State 
licensing laws. When contracting 
for architectural and engineering 
(A/E) services, geographic 
location may be a selection 
criteria provided its application 
leaves an appropriate number of 
qualified firms, given the nature 
and size of the project, to compete 
for the contract. 
  (3) Grantees will have written 
selection procedures for 
procurement transactions. These 
procedures will ensure that all 
solicitations: 
     (i) Incorporate a clear and 
accurate description of the 
technical requirements for the 
material, product, or service to be 
procured. Such description shall 
not, in competitive procurements, 
contain features which unduly 
restrict competition. The 
description may include a 
statement of the qualitative nature 
of the material, product or service 

to be procured, and when 
necessary, shall set forth those 
minimum essential characteristics 
and standards to which it must 
conform if it is to satisfy its 
intended use. Detailed product 
specifications should be avoided 
if at all possible. When it is 
impractical or uneconomical to 
make a clear and accurate 
description of the technical 
requirements, a ‘‘brand name or 
equal’’ description may be used 
as a means to define the pe 
rformance or other salient 
requirements of a procurement. 
The specific features of the named 
brand which must be met by 
offerors shall be clearly stated; 
and 
     (ii) Identify all requirements 
which the offerors must fulfill and 
all other factors to be used in 
evaluating bids or proposals. 
  (4) Grantees and subgrantees 
will ensure that all prequalified 
lists of persons, firms, or products 
which are used in acquiring goods 
and services are current and 
include enough qualified sources 
to ensure maximum open and free 
competition. Also, grantees and 
subgrantees will not preclude 
potential bidders from qualifying 
during the solicitation period. 
(d) Methods of procurement to be 
followed — 
  (1) Procurement by small 
purchase procedures. Small 
purchase procedures are those 
relatively simple and informal 
procurement methods for securing 
services, supplies, or other 
property that do not cost more 
than the simplified acquisition 
threshold fixed at 41 U.S.C. 
403(11) (currently set at 
$100,000). If small purchase 
procedures are used, price or rate 
quotations shall be obtained from 
an adequate number of qualified 
sources. 
  (2) Procurement by sealed bids 
(formal advertising). Bids are 
publicly solicited and a firm-

fixed-price contract (lump sum or 
unit price) is awarded to the 
responsible bidder whose bid, 
conforming with all the material 
terms and conditions of the 
invitation for bids, is the lowest in 
price. The sealed bid method is 
the preferred method for 
procuring construction, if the 
conditions in § 18.36(d)(2)(i) 
apply. 
     (i) In order for sealed bidding 
to be feasible, the following 
conditions should be present: 
     (A) A complete, adequate, and 
realistic specification or purchase 
description is available; 
     (B) Two or more responsible 
bidders are willing and able to 
compete effectively and for the 
business; and 
     (C) The procurement lends 
itself to a firm fixed price contract 
and the selection of the successful 
bidder can be made principally on 
the basis of price. 
     (ii) If sealed bids are used, the 
following 
requirements apply: 
     (A) The invitation for bids will 
be publicly advertised and bids 
shall be solicited from an 
adequate number of known 
suppliers, providing them 
sufficient time prior to the date set 
for opening the bids; 
     (B) The invitation for bids, 
which will include any 
specifications and pertinent 
attachments, shall define the 
items or services in order for the 
bidder to properly respond; 
     (C) All bids will be publicly 
opened at the time and place 
prescribed in the invitation for 
bids; 
     (D) A firm fixed-price contract 
award will be made in writing to 
the lowest responsive and 
responsible bidder. Where 
specified in bidding documents, 
factors such as discounts, 
transportation cost, and life cycle 
costs shall be considered in 
determining which bid is lowest. 
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Payment discounts will only be 
used to determine the low bid 
when prior experience indicates 
that such discounts are usually 
taken advantage of; and 
     (E) Any or all bids may be 
rejected if there is a sound 
documented reason.  
  (3) Procurement by competitive 
proposals. The technique of 
competitive proposals is normally 
conducted with more than one 
source submitting an offer, and 
either a fixed-price or 
costreimbursement type contract 
is awarded. It is generally used 
when conditions are not 
appropriate for the use of sealed 
bids. If this method is used, the 
following requirements apply: 
     (i) Requests for proposals will 
be publicized and identify all 
evaluation factors and their 
relative importance. Any response 
to publicized requests for 
proposals shall be honored to the 
maximum extent practical; 
     (ii) Proposals will be solicited 
from an adequate number of 
qualified sources; 
     (iii) Grantees and subgrantees 
will have a method for conducting 
technical evaluations of the 
proposals received and for 
selecting awardees;  
     (iv) Awards will be made to 
the responsible firm whose 
proposal is most advantageous to 
the program, with price and other 
factors considered; and  
     (v) Grantees and subgrantees 
may use competitive proposal 
procedures for qualifications-
based procurement of 
architectural/engineering (A/E) 
professional services whereby 
competitors’ qualifications are 
evaluated and the most qualified 
competitor is selected, subject to 
negotiation of fair and reasonable 
compensation. The method, 
where price is not used as a 
selection factor, can only be used 
in procurement of A/E 
professional services. It cannot be 

used to purchase other types of 
services though A/E firms are a 
potential source to perform the 
proposed effort. 
  (4) Procurement by 
noncompetitive proposals is 
procurement through solicitation 
of a proposal from only one 
source, or after solicitation of a 
number of sources, competition is 
determined inadequate. 
     (i) Procurement by 
noncompetitive proposals may be 
used only when the award of a 
contract is infeasible under small 
purchase procedures, sealed bids 
or competitive proposals and one 
of the following circumstances 
applies: 
     (A) The item is available only 
from a single source; 
     (B) The public exigency or 
emergency for the requirement 
will not permit a delay resulting 
from competitive solicitation; 
     (C) The awarding agency 
authorizes noncompetitive 
proposals; or 
     (D) After solicitation of a 
number of sources, competition is 
determined inadequate. 
     (ii) Cost analysis, i.e., 
verifying the proposed cost data, 
the projections of the data, and 
the evaluation of the specific 
elements of costs and profits, is 
required. 
     (iii) Grantees and subgrantees 
may be required to submit the 
proposed procurement to the 
awarding agency for pre-award 
review in accordance with 
paragraph (g) of this section. 
(e) Contracting with small and 
minority firms, women’s business 
enterprise and labor surplus area 
firms. 
  (1) The grantee and subgrantee 
will take all necessary affirmative 
steps to assure that minority 
firms, women’s business 
enterprises, and labor surplus area 
firms are used when possible.  
  (2) Affirmative steps shall 
include:  

     (i) Placing qualified small and 
minority businesses and women’s 
business enterprises on 
solicitation lists;  
     (ii) Assuring that small and 
minority businesses, and women’s 
business enterprises are solicited 
whenever they are potential 
sources; 
     (iii) Dividing total 
requirements, when economically 
feasible, into smaller tasks or 
quantities to permit maximum 
participation by small and 
minority business, and women’s 
business enterprises; 
     (iv) Establishing delivery 
schedules, where the requirement 
permits, which encourage 
participation by small and 
minority business, and women’s 
business enterprises; 
     (v) Using the services and 
assistance of the Small Business 
Administration, and the Minority 
Business Development Agency of 
the Department of  Commerce; 
and 
     (vi) Requiring the prime 
contractor, if subcontracts are to 
be let, to take the affirmative 
steps listed in paragraphs (e)(2) 
(i) through (v) of this section. 
(f) Contract cost and price.  
  (1) Grantees and subgrantees 
must perform a cost or price 
analysis in connection with every 
procurement action including 
contract modifications. The 
method and degree of analysis is 
dependent on the facts 
surrounding the particular 
procurement situation, but as a 
starting point, grantees must make 
independent estimates before 
receiving bids or proposals. A 
cost analysis must be performed 
when the offeror is required to 
submit the elements of his 
estimated cost, e.g., under 
professional, consulting, and 
architectural engineering services 
contracts. A cost analysis will be 
necessary when adequate price 
competition is lacking, and for 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 2 144 

sole source procurements, 
including contract modifications 
or change orders, unless price 
resonableness can be established 
on the basis of a catalog or market 
price of a commercial product 
sold in substantial quantities to 
the general public or based on 
prices set by law or regulation. A 
price analysis will be used in all 
other instances to determine the 
reasonableness of the proposed 
contract price. 
  (2) Grantees and subgrantees 
will negotiate profit as a separate 
element of the price for each 
contract in which there is no price 
competition and in all cases 
where cost analysis is performed. 
To establish a fair and reasonable 
profit, consideration will be given 
to the complexity of the work to 
be performed, the risk borne by 
the contractor, the contractor’s 
investment, the amount of 
subcontracting, the quality of its 
record of past performance, and 
industry profit rates in the 
surrounding geographical area for 
similar work. 
  (3) Costs or prices based on 
estimated costs for contracts 
under grants will be allowable 
only to the extent that costs 
incurred or cost estimates 
included in negotiated prices are 
consistent with Federal cost 
principles (see § 18.22). Grantees 
may reference their own cost 
principles that comply with the 
applicable Federal cost principles.  
  (4) The cost plus a percentage of 
cost and percentage of 
construction cost methods of 
contracting shall not be used. 
(g) Awarding agency review.  
  (1) Grantees and subgrantees 
must make available, upon 
request of the awarding agency, 
technical specifications on 
proposed procurements where the 
awarding agency believes such 
review is needed to ensure that 
the item and/or service specified 
is the one being proposed for 

purchase. This review generally 
will take place prior to the time 
the specification is incorporated 
into a solicitation document. 
However, if the grantee or 
subgrantee desires to have the 
review accomplished after a 
solicitation has been developed, 
the awarding agency may still 
review the specifications, with 
such review usually limited to the 
technical aspects of the proposed 
purchase. 
  (2) Grantees and subgrantees 
must on request make available 
for awarding agency pre-award 
review procurement documents, 
such as requests for proposals or 
invitations for bids, independent 
cost estimates, etc. when: 
     (i) A grantee’s or subgrantee’s 
procurement procedures or 
operation fails to comply with the 
procurement standards in this 
section; or  
     (ii) The procurement is 
expected to exceed the simplified 
acquisition threshold and is to be 
awarded without competition or 
only one bid or offer is received 
in response to a solicitation; or 
     (iii) The procurement, which is 
expected to exceed the simplified 
acquisition threshold, specifies a 
‘‘brand name’’ product; or  
     (iv) The proposed award is 
more than the simplified 
acquisition threshold and is to be 
awarded to other than the 
apparent low bidder under a 
sealed bid procurement; or  
     (v) A proposed contract 
modification changes the scope of 
a contract or increases the 
contract amount by more than the 
simplified acquisition threshold. 
  (3) A grantee or subgrantee will 
be exempt from the pre-award 
review in paragraph (g)(2) of this 
section if the awarding agency 
determines that its procurement 
systems comply with the 
standards of this section. 
     (i) A grantee or subgrantee 
may request that its procurement 

system be reviewed by the 
awarding agency to determine 
whether its system meets these 
standards in order for its system 
to be certified. Generally, these 
reviews shall occur where there is 
a continuous high-dollar funding, 
and thirdparty contracts are 
awarded on a regular basis. 
     (ii) A grantee or subgrantee 
may selfcertify its procurement 
system. Such self- certification 
shall not limit the awarding 
agency’s right to survey the 
system. Under a self-certification 
procedure, awarding agencies 
may wish to rely on written 
assurances from the grantee or 
subgrantee that it is complying 
with these standards. A grantee or 
subgrantee will cite specific 
procedures, regulations, 
standards, etc., as being in 
compliance with these 
requirements and have its system 
available for review.  
(h) Bonding requirements. For 
construction or facility 
improvement contracts or 
subcontracts exceeding the 
simplified acquisition threshold, 
the awarding agency may accept 
the bonding policy and 
requirements of the grantee or 
subgrantee provided the awarding 
agency has made a determination 
that the awarding agency’s 
interest is adequately protected. If 
such a determination has not been 
made, the minimum requirements 
shall be as follows:  
  (1) A bid guarantee from each 
bidder equivalent to five percent 
of the bid price. The ‘‘bid 
guarantee’’ shall consist of a firm 
commitment such as a bid bond, 
certified check, or other 
negotiable instrument 
accompanying a bid as assurance 
that the bidder will, upon 
acceptance of his bid, execute 
such contractual documents as 
may be required within the time 
specified.  
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  (2) A performance bond on the 
part of the contractor for 100 
percent of the contract price. A 
‘‘performance bond’’ is one 
executed in connection with a 
contract to secure fulfillment of 
all the contractor’s obligations 
under such contract. 
  (3) A payment bond on the part 
of the contractor for 100 percent 
of the contract price. A ‘‘payment 
bond’’ is one executed in 
connection with a contract to 
assure payment as required by 
law of all persons supplying labor 
and material in the execution of 
the work provided for in the 
contract.  
     (i) Contract provisions. A 
grantee’s and subgrantee’s 
contracts must contain provisions 
in paragraph (i) of this section. 
Federal agencies are permitted to 
require changes, remedies, 
changed conditions, access and 
records retention, suspension of 
work, and other clauses approved 
by the Office of Federal 
Procurement Policy. 
  (1) Administrative, contractual, 
or legal remedies in instances 
where contractors violate or 
breach contract terms, and 
provide for such sanctions and 
penalties as may be appropriate. 
(Contracts more than the 
simplified acquisition threshold) 
  (2) Termination for cause and 
for convenience by the grantee or 
subgrantee including the manner 
by which it will be effected and 
the basis for settlement. (All 
contracts in excess of $10,000) 
  (3) Compliance with Executive 
Order 11246 of September 24, 
1965, entitled ‘‘Equal 
Employment Opportunity,’’ as 
amended by Executive Order 
11375 of October 13, 1967, and 
as supplemented in Department of 
Labor regulations (41 CFR 
chapter 60). (All construction 
contracts awarded in excess of 
$10,000 by grantees and their 
contractors or subgrantees)  

  (4) Compliance with the 
Copeland ‘‘Anti-Kickback’’ Act 
(18 U.S.C. 874) as supplemented 
in Department of Labor 
regulations (29 CFR part 3). (All 
contracts and subgrants for 
construction or repair) 
  (5) Compliance with the Davis-
Bacon Act (40 U.S.C. 276a to 
276a–7) as supplemented by 
Department of Labor regulations 
(29 CFR part 5). (Construction 
contracts in excess of $2000 
awarded by grantees and 
subgrantees when required by 
Federal grant program legislation)  
  (6) Compliance with Sections 
103 and 107 of the Contract Work 
Hours and Safety Standards Act 
(40 U.S.C. 327–330) as 
supplemented by Department of 
Labor regulations (29 CFR part 
5). (Construction contracts 
awarded by grantees and 
subgrantees in excess of $2000, 
and in excess of $2500 for other 
contracts which involve the 
employment of mechanics or 
laborers) 
  (7) Notice of awarding agency 
requirements and regulations 
pertaining to reporting. 
  (8) Notice of awarding agency 
requirements and regulations 
pertaining to patent rights with 
respect to any discovery or 
invention which arises or is 
developed in the course of or 
under such contract. 
  (9) Awarding agency 
requirements and regulations 
pertaining to copyrights and rights 
in data. 
  (10) Access by the grantee, the 
subgrantee, the Federal grantor 
agency, the Comptroller General 
of the United States, or any of 
their duly authorized 
representatives to any books, 
documents, papers, and records of 
the contractor which are directly 
pertinent to that specific contract 
for the purpose of making audit, 
examination, excerpts, and 
transcriptions. 

  (11) Retention of all required 
records for three years after 
grantees or subgrantees make 
final payments and all other 
pending matters are closed. 
  (12) Compliance with all 
applicable standards, orders, or 
requirements issued under section 
306 of the Clean Air Act (42 
U.S.C. 1857(h)), section 508 of 
the Clean Water Act (33 U.S.C. 
1368), Executive Order 11738, 
and Environmental Protection 
Agency regulations (40 CFR part 
15). (Contracts, subcontracts, and 
subgrants of amounts in 
excess of $100,000) 
  (13) Mandatory standards and 
policies relating to energy 
efficiency which are contained in 
the state energy conservation plan 
issued in compliance with the 
Energy Policy and Conservation 
Act (Pub. L. 94–163, 89 Stat. 
871). 
(j) 23 U.S.C. 112(a) directs the 
Secretary to require recipients of 
highway construction grants to 
use bidding methods that are 
‘‘effective in securing 
competition.’’ Detailed 
construction contracting 
procedures are contained in 23 
CFR part 635, subpart A. 
(k) Section 3(a)(2)(C) of the 
UMT Act of 1964, as amended, 
prohibits the use of grant or loan 
funds to support procurements 
utilizing exclusionary or 
discriminatory specifications. 
  (l) 46 U.S.C. 1241(b)(1) and 46 
CFR part 381 impose cargo 
preference requirements on  the 
shipment of foreign made goods. 
(m) Section 165 of the Surface 
Transportation Assistance Act of 
1982, 49 U.S.C. 1601, section 337 
of the Surface Transportation and 
Uniform Relocation Assistance 
Act of 1987, and 49 CFR parts 
660 and 661 impose Buy America 
provisions on the procurement of 
foreign products and materials. 
(n) Section 105(f) of the Surface 
Transportation Assistance Act of 
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1982, section 106(c) of the 
Surface Transportation and 
Uniform Relocation Assistance 
Act of 1987, and 49 CFR part 23 
impose requirements for the 
participation of disadvantaged 
business enterprises. 
(o) Section 308 of the Surface 
Transportation Assistance Act of 
1982, 49 U.S.C. 1068(b)(2), 
authorizes the use of competitive 
negotiation for the purchase of 
rolling stock as appropriate. 
(p) 23 U.S.C. 112(b) provides for 
an exemption to competitive 
bidding requirements for highway 
construction contracts in 
emergency situations. (q) 23 
U.S.C. 112 requires concurrence 
by the Secretary before highway 
construction contracts can be 
awarded, except for projects 
authorized under the provisions of 
23 U.S.C. 17l. 
(r) 23 U.S.C. 112(e) requires 
standardized contract clauses 
concerning site conditions, 
suspension or work, and material 
changes in the scope of the work 
for highway construction 
contracts. 
(s) 23 U.S.C. 140(b) authorizes 
the preferential employment of 
Indians on Indian Reservation 
road projects and contracts. (t) 
FHWA, UMTA, and Federal 
Aviation Administration (FAA) 
grantees and subgrantees shall 
extend the use of qualifications-
based (e.g., architectural and 
engineering services) contract 
selection procedures to certain 
other related areas and shall 
award such contracts in the same 
manner as Federal contracts for 
architectural and engineering 
services are negotiated under Title 
IX of the Federal Property and 
Administrative Services Act of 
1949, or equivalent State (or 
airport sponsor for FAA) 
qualifications-based requirements. 
For FHWA and UMTA programs, 
this provision applies except to  
the extent that a State adopts or 

has adopted by statute a formal 
procedure for the procurement of 
such services.  

Subgrants. 
(a) States. States shall follow state 
law and procedures when 
awarding and administering 
subgrants (whether on a cost 
reimbursement or fixed amount 
basis) of financial assistance to 
local and Indian tribal 
governments. States shall: 
  (1) Ensure that every subgrant 
includes any clauses required by 
Federal statute and executive 
orders and their implementing 
regulations; 
  (2) Ensure that subgrantees are 
aware of requirements imposed 
upon them by Federal statute and 
regulation; 
  (3) Ensure that a provision for 
compliance with § 18.42 is placed 
in every cost reimbursement 
subgrant; and 
  (4) Conform any advances of 
grant funds to subgrantees 
substantially to the same 
standards of timing and amount 
that apply to cash advances by 
Federal agencies. 
(b) All other grantees. All other 
grantees shall follow the 
provisions of this part which are 
applicable to awarding agencies 
when awarding and administering 
subgrants (whether on a cost 
reimbursement or fixed amount 
basis) of financial assistance to 
local and Indian tribal 
governments. Grantees shall: 
  (1) Ensure that every subgrant 
includes a provision for 
compliance with this part; 
  (2) Ensure that every subgrant 
includes any clauses required by 
Federal statute and executive 
orders and their implementing 
regulations; and  
  (3) Ensure that subgrantees are 
aware of requirements imposed 
upon them by Federal statutes and 
regulations. 
(c) Exceptions. By their own 
terms, certain provisions of this 

part do not apply to the award and 
administration of subgrants: 
  (1) Section 18.10; 
  (2) Section 18.11; 
  (3) The letter-of-credit 
procedures specified in Treasury 
Regulations at 31 CFR part 205, 
cited in § 18.21; and 
  (4) Section 18.50. 

 
 
 

REPORTS, RECORDS, 
RETENTION, AND 
ENFORCEMENT 

 
§ 18.40 Monitoring and 
reporting program 
performance. 
(a) Monitoring by grantees. 
Grantees are responsible for 
managing the dayto- day 
operations of grant and subgrant 
supported activities. Grantees 
must monitor grant and subgrant 
supported activities to assure 
compliance with applicable 
Federal requirements and that 
performance goals are being 
achieved. Grantee monitoring 
must cover each program, 
function or activity.  
(b) Nonconstruction performance 
reports. The Federal agency may, 
if it decides that performance 
information available from 
subsequent applications contains 
sufficient information to meet its 
programmatic needs, require the 
grantee to submit a performance 
report only upon expiration or 
termination of grant support. 
Unless waived by the Federal 
agency this report will be due on 
the same date as the final 
Financial Status Report.  
  (1) Grantees shall submit annual 
performance reports unless the 
awarding agency requires 
quarterly or semi-annual reports. 
However, performance reports 
will not be required more 
frequently than quarterly. Annual 
reports shall be due 90 days after 
the grant year, quarterly or semi-
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annual reports shall be due 30 
days after the reporting period. 
The final performance report will 
be due 90 days after the 
expiration or termination of grant 
support. If a justified request is 
submitted by a grantee, the 
Federal agency may extend the 
due date for any performance 
report. Additionally, requirements 
for unnecessary performance 
reports may be waived by the 
Federal agency. 
  (2) Performance reports will 
contain, for each grant, brief 
information on the following: 
     (i) A comparison of actual 
accomplishments to the objectives 
established for the period. Where 
the output of the project can be 
quantified, a computation of the 
cost per unit of output may be 
required if that information will 
be useful. 
     (ii) The reasons for slippage if 
established objectives were not 
met. 
     (iii) Additional pertinent 
information including, when 
appropriate, analysis and 
explanation of cost overruns or 
high unit costs.  
  (3) Grantees will not be required 
to submit more than the original 
and two copies of performance 
reports. 
  (4) Grantees will adhere to the 
standards in this section in 
prescribing performance reporting 
requirements for subgrantees. 
(c) Construction performance 
reports. For the most part, on-site 
technical inspections and certified 
percentage-ofcompletion data are 
relied on heavily by Federal 
agencies to monitor progress 
under construction grants and 
subgrants. The Federal agency 
will require additional formal 
performance reports only when 
considered necessary, and never 
more frequently than quarterly. 
  (1) Section 12(h) of the UMT 
Act of 1964, as amended, requires 

pre-award testing of new buses 
models. 
  (2) [Reserved] 
(d) Significant developments. 
Events may occur between the 
scheduled performance reporting 
dates which have significant 
impact upon the grant or subgrant 
supported activity. In such cases, 
the grantee must inform the 
Federal agency as soon as the 
following types of conditions 
become known: 
  (1) Problems, delays, or adverse 
conditions which will materially 
impair the ability to meet the 
objective of the award. This 
disclosure must include a 
statement of the action taken, or 
contemplated, and any assistance 
needed to resolve the situation. 
  (2) Favorable developments 
which enable meeting time 
schedules and objectives sooner 
or at less cost than anticipated or 
producing more beneficial results 
than originally planned. 
(e) Federal agencies may make 
site visits as warranted by 
program needs. 
(f) Waivers, extensions.  
  (1) Federal agencies may waive 
any performance report required 
by this part if not needed.  
  (2) The grantee may waive any 
performance report from a 
subgrantee when not needed. The 
grantee may extend the due date 
for any performance report from a 
subgrantee if the grantee will still 
be able to meet its performance 
reporting obligations to the 
Federal agency. 
 
§ 18.41 Financial reporting. 
(a) General. 
  (1) Except as provided in 
paragraphs (a) (2) and (5) of this 
section, grantees will use only the 
forms specified in paragraphs (a) 
through (e) of this section, and 
such supplementary or other 
forms as may from time to time 
be authorized by OMB, for: 

     (i) Submitting financial reports 
to Federal agencies, or 
     (ii) Requesting advances or 
reimbursements when letters of 
credit are no t used. 
  (2) Grantees need not apply the 
forms prescribed in this section in 
dealing with their subgrantees. 
However, grantees shall not 
impose more burdensome 
requirements on subgrantees. 
  (3) Grantees shall follow all 
applicable standard and 
supplemental Federal agency 
instructions approved by OMB to 
the extent required under the 
Paperwork Reduction Act of 1980 
for use in connection with forms 
specified in paragraphs (b) 
through (e) of this section. 
Federal agencies may issue 
substantive supplementary 
instructions only with the 
approval of OMB. Federal 
agencies may shade out or 
instruct the grantee to disregard 
any line item that the Federal 
agency finds unnecessary for its 
decisionmaking purposes. 
  (4) Grantees will not be required 
to submit more than the original 
and two copies of forms required 
under this part. 
  (5) Federal agencies may 
provide computer outputs to 
grantees to expedite or contribute 
to the accuracy of reporting. 
Federal agencies may accept the 
required information from 
grantees in machine usable format 
or computer printouts instead of 
prescribed forms. 
  (6) Federal agencies may waive 
any report required by this section 
if not needed. 
  (7) Federal agencies may extend 
the due date of any financial 
report upon receiving a justified 
request from a grantee.  
(b) Financial Status Report— 
  (1) Form. Grantees will use 
Standard Form 269 or 269A, 
Financial Status Report, to report 
the status of funds for all 
nonconstruction grants and for 
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construction grants when required 
in accordance with § 
18.41(e)(2)(iii). 
  (2) Accounting basis. Each 
grantee will report program 
outlays and program income on a 
cash or accrual basis as prescribed 
by the awarding agency. If the 
Federal agency requires accrual 
information and the grantee’s 
accounting records are not 
normally kept on the accural 
basis, the grantee shall not be 
required to convert its accounting 
system but shall develop such 
accrual information through and 
analysis of the documentation on 
hand. 
  (3) Frequency. The Federal 
agency may prescribe the 
frequency of the report for each 
project or program. However, the 
report will not be required more 
frequently than quarterly. If the 
Federal agency does not specify 
the frequency of the report, it will 
be submitted annually. A final 
report will be required upon 
expiration or termination of grant 
support. 
  (4) Due date. When reports are 
required on a quarterly or 
semiannual basis, they will be due 
30 days after the reporting period. 
When required on an annual 
basis, they will be due 90 days 
after the grant year. Final reports 
will be due 90 days after the 
expiration or termination of grant 
support. 
(c) Federal Cash Transactions 
Report— 
(1) Form. 
     (i) For grants paid by letter or 
credit, Treasury check advances 
or electronic transfer of funds, the 
grantee will submit the Standard 
Form 272, Federal Cash 
Transactions Report, and when 
necessary, its continuation sheet, 
Standard Form 272a, unless the 
terms of the award exempt the 
grantee from this requirement. 
     (ii) These reports will be used 
by the Federal agency to monitor 

cash advanced to grantees and to 
obtain disbursement or outlay 
information for each grant from 
grantees. The format of the report 
may be adapted as appropriate 
when reporting is to be 
accomplished with the assistance 
of automatic data processing 
equipment provided that the 
information to be submitted is not 
changed in substance. 
  (2) Forecasts of Federal cash 
requirements. Forecasts of 
Federal cash requirements may be 
required in the ‘‘Remarks’’ 
section of the report. 
  (3) Cash in hands of 
subgrantees. When considered 
necessary and feasible by the 
Federal agency, grantees may be 
required to report the amount of 
cash advances in excess of three 
days needs in the hands of their 
subgrantees or contractors and to 
provide short narrative 
explanations of actions taken by 
the grantee to reduce the excess 
balances. 
  (4) Frequency and due date. 
Grantees must submit the report 
no later than 15 working days 
following the end of each quarter. 
However, where an advance 
either by letter of credit or 
electronic transfer of funds is 
authorized at an annualized rate of 
one million dollars or more, the 
Federal agency may require the 
report to be submitted within 15 
working days following the end 
of each month. 
(d) Request for advance or 
reimbursement — 
  (1) Advance payments. Requests 
for Treasury check advance 
payments will be submitted on 
Standard Form 270, Request for 
Advance or Reimbursement. 
(This form will not be used for 
drawdowns under a letter of 
credit, electronic funds transfer or 
when Treasury check advance 
payments are made to the grantee 
automatically on a predetermined 
basis.) 

  (2) Reimbursements. Requests 
for reimbursement under 
nonconstruction grants will also 
be submitted on Standard Form 
270. (For reimbursement requests 
under construction grants, see 
paragraph (e)(1) of this section.)  
  (3) The frequency for submitting 
payment requests is treated in § 
18.41(b)(3). 
(e) Outlay report and request for 
reimbursement for construction 
programs. 
  (1) Grants that support 
construction activities paid by 
reimbursement method. 
     (i) Requests for reimbursement 
under construction grants will be 
submitted on Standard Form 271, 
Outlay Report and Request for 
Reimbursement for Construction 
Programs. Federal agencies may, 
however, prescribe the Request 
for Advance or Reimbursement 
form, specified in § 18.41(d), 
instead of this form. 
     (ii) The frequency for 
submitting reimbursement 
requests is treated in § 
18.41(b)(3). 
  (2) Grants that support 
construction activities paid by 
letter of credit, electronic funds 
transfer or Treasury check 
advance.  
     (i) When a construction grant 
is paid by letter of credit, 
electronic funds transfer or 
Treasury check advances, the 
grantee will report its outlays to 
the Federal agency using Standard 
Form 271, Outlay Report and 
Request for Reimbursement for 
Construction Programs. The 
Federal agency will provide any 
necessary special instruction. 
However, frequency and due date 
shall be governed by § 18.41(b) 
(3) and (4). 
     (ii) When a construction grant 
is paid by Treasury check 
advances based on periodic  
requests from the grantee, the 
advances will be requested on the 
form specified in § 18.41(d). 
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     (iii) The Federal agency may 
substitute the Financial Status 
Report specified in § 18.41(b) for 
the Outlay Report and Request for 
Reimbursement for Construction 
Programs. 
  (3) Accounting basis. The 
accounting basis for the Outlay 
Report and Request for 
Reimbursement for Construction 
Programs shall be governed by § 
18.41(b)(2). 
(f) Notwithstanding the 
provisions of paragraphs (a)(1) of 
this section, recipients of FHWA 
and National Highway Traffic 
Safety Administration (NHTSA) 
grants shall use FHWA, NHTSA 
or State financial reports. 
 
§ 18.42 Retention and access 
requirements for records. 
(a) Applicability.  
  (1) This section applies to all 
financial and programmatic 
records, supporting documents, 
statistical records, and other 
records of grantees or subgrantees 
which are:  
     (i) Required to be maintained 
by the terms of this part, program 
regulations or the grant 
agreement, or 
     (ii) Otherwise reasonably 
considered as pertinent to 
program regulations or the grant 
agreement. 
  (2) This section does not apply 
to records maintained by 
contractors or subcontractors. For 
a requirement to place a provision 
concerning records in certain 
kinds of contracts, see § 
18.36(i)(10). 
(b) Length of retention period. 
  (1) Except as otherwise 
provided, records must be 
retained for three years from the 
starting date specified in 
paragraph (c) of this section.  
  (2) If any litigation, claim, 
negotiation, audit or other action 
involving the records has been 
started before the expiration of the 
3-year period, the records must be 

retained until completion of the 
action and resolution of all issues 
which arise from it, or until the 
end of the regular 3-year period, 
whichever is later. 
  (3) To avoid duplicate 
recordkeeping, awarding agencies 
may make special arrangements 
with grantees and subgrantees to 
retain any records which are 
continuously needed for joint use. 
The awarding agency will request 
transfer of records to its custody 
when it determines that the 
records possess long-term 
retention value. When the records 
are transferred to or maintained 
by the Federal agency, the 3- year 
retention requirement is not 
applicable to the grantee or 
subgrantee. 
(c) Starting date of retention 
period— 
  (1) General. When grant support 
is continued or renewed at annual 
or other intervals, the retention 
period for the records of each 
funding period starts on the day 
the grantee or subgrantee submits 
to the awarding agency its single 
or last expenditure report for that 
period. However, if grant support 
is continued or renewed quarterly, 
the retention period for each 
year’s records starts on the day 
the grantee submits its 
expenditure report for the last 
quarter of the Federal fiscal year. 
In all other cases, the retention 
period starts on the day the 
grantee submits its final 
expenditure report. If an 
expenditure report has been 
waived, the retention period starts 
on the day the report would have 
been due.  
  (2) Real property and equipment 
records. The retention period for 
real property and equipment 
records starts from the date of the 
disposition or replacement or 
transfer at the direction of the 
awarding agency. 
  (3) Records for income 
transactions after grant or 

subgrant support. In some cases 
grantees must report income after 
the period of grant support. 
Where there is such a 
requirement, the retention period 
for the records pertaining to the 
earning of the income starts from 
the end of the grantee’s fiscal year 
in which the income is earned. 
  (4) Indirect cost rate proposals, 
cost allocations plans, etc. This 
paragraph applies to the following 
types of documents, and their 
supporting records: indirect cost 
rate computations or proposals, 
cost allocation plans, and any 
similar accounting computations 
of the rate at which a particular 
group of costs is chargeable (such 
as computer usage chargeback 
rates or composite fringe benefit 
rates).  
     (i) If submitted for negotiation. 
If the proposal, plan, or other 
computation is required to be 
submitted to the Federal 
Government (or to the grantee) to 
form the basis for negotiation of 
the rate, then the 3-year retention 
period for its supporting records 
starts from the date of such 
submission. 
     (ii) If not submitted for 
negotiation. If the proposal, plan, 
or other computation is not 
required to be submitted to the 
Federal Government (or to the 
grantee) for negotiation purposes, 
then the 3-year retention period 
for the proposal plan, or 
computation and its supporting 
records starts from theend of the 
fiscal year (or other accounting 
period) covered by the proposal, 
plan, or other computation. 
(d) Substitution of microfilm. 
Copies made by microfilming, 
photocopying, or similar methods 
may be substituted for the original 
records. 
(e) Access to records— 
  (1) Records of grantees and 
subgrantees. The awarding 
agency and the Comptroller 
General of the United States, or 
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any of their authorized 
representatives, shall have the 
right of access to any pertinent 
books, documents, papers, or 
other records of grantees and 
subgrantees which are pertinent to 
the grant, in order to make audits, 
examinations, excerpts, and 
transcripts. 
  (2) Expiration of right of access. 
The right of access in this section 
must not be limited to the 
required retention period but shall 
last as long as the records are 
retained.  
(f) Restrictions on public access. 
The Federal Freedom of 
Information Act (5 U.S.C. 552) 
does not apply to records unless 
required by Federal, State, or 
local law, grantees and 
subgrantees are not required to 
permit public access to their 
records. 
 
§ 18.43 Enforcement. 
(a) Remedies for noncompliance. 
If a grantee or subgrantee 
materially fails to comply with 
any term of an award, whether 
stated in a Federal statute or 
regulation, an assurance, in a 
State plan or application, a notice 
of award, or elsewhere, the 
awarding agency may take one or 
more of the following actions, as 
appropriate in the circumstances: 
  (1) Temporarily withhold cash 
payments pending correction of 
the deficiency by the grantee or 
subgrantee or more severe 
enforcement action by the 
awarding agency, 
  (2) Disallow (that is, deny both 
use of funds and matching credit 
for) all or part of the cost of the 
activity or action not in 
compliance, 
  (3) Wholly or partly suspend or 
terminate the current award for 
the grantee’s or subgrantee’s 
program, 
  (4) Withhold further awards for 
the program, or 

  (5) Take other remedies that may 
be legally available. 
(b) Hearings, appeals. In taking 
an enforcement action, the 
awarding agency will provide the 
grantee or subgrantee an 
opportunity for such hearing, 
appeal, or other administrative 
proceeding to which the grantee 
or subgrantee is entitled under 
any statute or regulation 
applicable to the action involved. 
(c) Effects of suspension and 
termination. Costs of grantee or 
subgrantee resulting from 
obligations incurred by the 
grantee or subgrantee during a 
suspension or after termination of 
an award are not allowable unless 
the awarding agency expressly 
authorizes them in the notice of 
suspension or termination or 
subsequently. Other grantee or 
subgrantee costs during 
suspension or after termination 
which are necessary and not 
reasonably avoidable are 
allowable if: 
  (1) The costs result from 
obligations which were properly 
incurred by the grantee or 
subgrantee before the effective 
date of suspension or termination, 
are not in anticipation of it, and, 
in the case of a termination, are 
noncancellable, and, 
  (2) The costs would be 
allowable if the award were not 
suspended or expired normally at 
the end of the funding period in 
which the termination takes 
effect.  
(d) Relationship to debarment and 
suspension. The enforcement 
remedies identified in this section, 
including suspension and 
termination, do not preclude 
grantee or subgrantee from being 
subject to ‘‘Debarment and 
Suspension’’ under E.O. 12549 
(see § 18.35).  
 
§ 18.44 Termination for 
convenience.  

Except as provided in § 18.43 
awards may be terminated in 
whole or in part only as follows: 
(a) By the awarding agency with 
the consent of the grantee or 
subgrantee in which case the two 
parties shall agree upon the 
termination conditions, including 
the effective date and in the case 
of partial termination, the portion 
to be terminated, or  
(b) By the grantee or subgrantee 
upon written notification to the 
awarding agency, setting forth the 
reasons for such termination, the 
effective date, and in the case of 
partial termination, the portion to 
be terminated. However, if, in the 
case of a partial termination, the 
awarding agency determines that 
the remaining portion of the 
award will not accomplish the 
purposes for which the award was 
made, the awarding agency may 
terminate the award in its entirety 
under either § 18.43 or paragraph 
(a) of this section. 
 
Subpart D—After-The-
Grant 
Requirements 
 
§ 18.50 Closeout. 
(a) General. The Federal agency 
will close out the award when it 
determines that all applicable 
administrative actions and all 
required work of the grant has 
been completed.  
(b) Reports. Within 90 days after 
the expiration or termination of 
the grant, the grantee must submit 
all financial, performance, and 
other reports required as a 
condition of the grant. Upon 
request by the grantee, Federal 
agencies may extend this 
timeframe. These may include but 
are not limited to: 
  (1) Final performance or 
progress report. 
  (2) Financial Status Report (SF 
269) or Outlay Report and 
Request for Reimbursement for 
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Construction Programs (SF–271) 
(as applicable). 
  (3) Final request for payment 
(SF–270) (if applicable). 
  (4) Invention disclosure (if 
applicable). 
  (5) Federally-owned property 
report: In accordance with § 
18.32(f), a grantee must submit an 
inventory of all federally owned 
property (as distinct from 
property acquired with grant 
funds) for which it is accountable 
and request disposition 
instructions from the Federal 
agency of property no longer 
needed.  
(c) Cost adjustment. The Federal 
agency will, within 90 days after 
receipt of reports in paragraph  
(b) of this section, make upward 
or downward adjustments to the 
allowable costs. 
(d) Cash adjustments. 
  (1) The Federal agency will 
make prompt payment to the 
grantee for allowable 
reimbursable costs. 
(2) The grantee must 

immediately refund to the Federal 

agency any balance of 
unobligated (unencumbered) cash 
advanced that is not authorized to 
be retained for use on other 
grants.  
 
§ 18.51 Later disallowances and 
adjustments.  
The closeout of a grant does not 
affect: 
(a) The Federal agency’s right to 
disallow costs and recover funds 
on the basis of a later audit or 
other review;  
(b) The grantee’s obligation to 
return any funds due as a result of 
later refunds, corrections, or other 
transactions; 
(c) Records retention as required 
in § 18.42; 
(d) Property management 
requirements in §§ 18.31 and 
18.32; and 
(e) Audit requirements in § 18.26.  
 
§ 18.52 Collection of amounts 
due. 
(a) Any funds paid to a grantee in 
excess of the amount to which the 
grantee is finally determined to be 

entitled under the terms of the 
award constitute a debt to the 
Federal Government. If not paid 
within a reasonable period after 
demand, the Federal agency may 
reduce the debt by: 
  (1) Making an adminstrative 
offset against other requests for 
reimbursements, 
  (2) Withholding advance 
payments otherwise due to the 
grantee, or 
  (3) Other action permitted by 
law. 
(b) Except where otherwise 
provided by statutes or 
regulations, the Federal agency 
will charge interest on an overdue 
debt in accordance with the 
Federal Claims Collection 
Standards (4 CFR Ch. II). The 
date from which interest is 
computed is not extended by 
litigation or the filing of any form 
of appeal. 
 
Subpart E—Entitlements 
[Reserved] 
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49 CFR PART 19—Uniform Administrative Requirements for 
Grants and Agreements with Institutions of Higher Education, 
Hospitals, and Other Non-Profit Organizations 
 
TITLE 49--TRANSPORTATION 
Subtitle A--Office of the Secretary 
of Transportation 
 
[Code of Federal Regulations] 
[Title 49, Volume 1] 
[Revised as of October 1, 2001] 
From the U.S. Government Printing 
Office via GPO Access 
 
Table of Contents 
  
Subpart A--General 
  
Sec. 19.1  Purpose. 
    This part establishes uniform 
administrative requirements for 
Federal grants and agreements 
awarded to institutions of higher 
education, hospitals, and other non-
profit organizations. Federal 
awarding agencies shall not impose 
additional or inconsistent 
requirements, except as provided in 
Secs. 19.4 and 19.14 or unless 
specifically required by Federal 
statute or executive order. Non-profit 
organizations that implement Federal 
programs for the States are also 
subject to State requirements. 
 
Sec. 19.2  Definitions. 
    (a) Accrued expenditures means 
the charges incurred by the recipient 
during a given period requiring the 
provision of funds for: 
    (1) Goods and other tangible 
property received; 
    (2) Services performed by 
employees, contractors, 
subrecipients, and other payees; and, 
    (3) Other amounts becoming owed 
under programs for which no current 
services or performance is required. 
    (b) Accrued income means the sum 
of: (1) Earnings during a given period 
from: 

    (i) Services performed by the 
recipient, and  
    (ii) Goods and other tangible 
property delivered to purchasers; and  
    (2) Amounts becoming owed to the 
recipient for which no current   
services or performance is required 
by the recipient. 
    (c) Acquisition cost of equipment 
means the net invoice price of the 
equipment, including the cost of 
modifications, attachments, 
accessories, or auxiliary apparatus 
necessary to make the property 
usable for the purpose for which it 
was acquired. Other charges, such as 
the cost of installation, transportation, 
taxes, duty or protective in- transit 
insurance, shall be included or 
excluded from the unit acquisition 
cost in accordance with the recipient's 
regular accounting practices. 
    (d) Advance means a payment 
made by Treasury check or other 
appropriate payment mechanism to a 
recipient upon its request either 
before outlays are made by the 
recipient or through the use of 
predetermined payment schedules. 
    (e) Award means financial 
assistance that provides support or 
stimulation to accomplish a public 
purpose. Awards include grants and 
other agreements in the form of 
money or property in lieu of money, 
by the Federal Government to an 
eligible recipient. The term does not 
include: Technical assistance, which 
provides services instead of money; 
other assistance in the form of loans, 
loan guarantees, interest subsidies, or 
insurance; direct payments of any 
kind to individuals; and, contracts 
which are required to be entered into 
and administered under procurement 
laws and regulations. 
    (f) Cash contributions means the 
recipient's cash outlay, including the 

outlay of money contributed to the 
recipient by third parties. 
    (g) Closeout means the process by 
which a Federal awarding agency 
determines that all applicable 
administrative actions and all 
required work of the award have been 
completed by the recipient and 
Federal awarding agency. 
    (h) Contract means a procurement 
contract under an award or subaward, 
and a procurement subcontract under 
a recipient's or subrecipient's 
contract. 
    (i) Cost sharing or matching means 
that portion of project or program 
costs not borne by the Federal 
Government. 
    (j) Date of completion means the 
date on which all work under an 
award is completed or the date on the 
award document, or any supplement 
or amendment thereto, on which 
Federal sponsorship ends. 
    (k) Disallowed costs means those 
charges to an award that the Federal 
awarding agency determines to be 
unallowable, in accordance with the 
applicable Federal cost principles or 
other terms and conditions contained 
in the award. 
    (l) Equipment means tangible 
nonexpendable personal property 
including exempt property charged 
directly to the award having a useful 
life of more than one year and an 
acquisition cost of $5,000 or more 
per unit. However, consistent with 
recipient policy, lower limits may be 
established. 
    (m) Excess property means 
property under the control of any 
Federal awarding agency that, as 
determined by the head thereof, is no 
longer required for its needs or the 
discharge of its responsibilities. 
    (n) Exempt property means 
tangible personal property acquired in 
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whole or in part with Federal funds, 
where the Federal awarding agency 
has statutory authority to vest title in 
the recipient without further 
obligation to the Federal 
Government. An example of exempt 
property authority is contained in the 
Federal Grant and Cooperative 
Agreement Act (31 U.S.C. 6306), for 
property acquired under an award to 
conduct basic or applied research by 
a non-profit institution of higher 
education or non-profit organization 
whose principal purpose is 
conducting scientific research. 
    (o) Federal awarding agency 
means the Federal agency that 
provides an award to the recipient. 
Except for the specific review 
requirements for deviations in Sec. 
19.4, for Department of 
Transportation (DOT) awards, it 
means the DOT operating 
administration or departmental office 
that made the award. 
    (p) Federal funds authorized 
means the total amount of Federal 
funds obligated by the Federal 
Government for use by the recipient. 
This amount may include any 
authorized carryover of unobligated 
funds from prior funding periods 
when permitted by agency 
regulations or agency implementing 
instructions. 
    (q) Federal share of real property, 
equipment, or supplies means that 
percentage of the property's 
acquisition costs and any 
improvement expenditures paid with 
Federal funds. 
    (r) Funding period means the 
period of time when Federal funding 
is available for obligation by the 
recipient. 
    (s) Intangible property and debt 
instruments means, but is not limited 
to, trademarks, copyrights, patents 
and patent applications and such 
property as loans, notes and other 
debt instruments, lease agreements, 
stock and other instruments of 
property ownership, whether 
considered tangible or intangible. 

    (t) Obligations means the amounts 
of orders placed, contracts and grants 
awarded, services received and 
similar transactions during a given 
period that require payment by the 
recipient during the same or a future 
period. 
    (u) Outlays or expenditures means 
charges made to the project or 
program. They may be reported on a 
cash or accrual basis. For reports 
prepared on a cash basis, outlays are 
the sum of cash disbursements for 
direct charges for goods and services, 
the amount of indirect expense 
charged, the value of third party in-
kind contributions applied and the 
amount of cash advances and 
payments made to subrecipients. For 
reports prepared on an accrual basis, 
outlays are the sum of cash 
disbursements for direct charges for 
goods and services, the amount of 
indirect expense incurred, the value 
of in-kind contributions applied, and 
the net increase (or decrease) in the 
amounts owed by the recipient for 
goods and other property received, 
for services performed by employees, 
contractors, subrecipients and other 
payees and other amounts becoming 
owed under programs for which no 
current services or performance are 
required. 
    (v) Personal property means 
property of any kind except real 
property. It may be tangible, having 
physical existence, or intangible, 
having no physical existence, such as 
copyrights, patents, or securities. 
    (w) Prior approval means written 
approval by an authorized official 
evidencing prior consent. 
    (x) Program income means gross 
income earned by the recipient that is 
directly generated by a supported 
activity or earned as a result of the 
award (see exclusions in Secs. 19.24 
(e) and (h)). Program income 
includes, but is not limited to, income 
from fees for services performed, the 
use or rental of real or personal 
property acquired under federally-
funded projects, the sale of 
commodities or items fabricated 

under an award, license fees and 
royalties on patents and copyrights, 
and interest on loans made with 
award funds. Interest earned on 
advances of Federal funds is not 
program income. Except as otherwise 
provided in Federal awarding agency 
regulations or the terms and 
conditions of the award, program 
income does not include the receipt 
of principal on loans, rebates, credits, 
discounts, etc., or interest earned on 
any of them. 
    (y) Project costs means all 
allowable costs, as set forth in the 
applicable Federal cost principles, 
incurred by a recipient and the value 
of the contributions made by third 
parties in accomplishing the 
objectives of the award during the 
project period. 
    (z) Project period means the 
period established in the award 
document during which Federal 
sponsorship begins and ends. 
    (aa) Property means, unless 
otherwise stated, real property, 
equipment, intangible property and 
debt instruments. 
    (bb) Real property means land, 
including land improvements, 
structures and appurtenances thereto, 
but excludes movable machinery and 
equipment. 
    (cc) Recipient means an 
organization receiving financial 
assistance directly from Federal 
awarding agencies to carry out a 
project or program. The term includes 
public and private institutions of 
higher education, public and private 
hospitals, and other quasi-public and 
private non-profit organizations such 
as, but not limited to, community 
action agencies, research institutes, 
educational associations, and health 
centers. The term may include 
commercial organizations, foreign or 
international organizations (such as 
agencies of the United Nations) 
which are recipients, subrecipients, or 
contractors or subcontractors of 
recipients or subrecipients at the 
discretion of the Federal awarding 
agency. The term does not include 
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government-owned contractor-
operated facilities or research centers 
providing continued support for 
mission-oriented, large-scale 
programs that are government-owned 
or controlled, or are designated as 
federally-funded research and 
development centers. 
    (dd) Research and development 
means all research activities, both 
basic and applied, and all 
development activities that are 
supported at universities, colleges, 
and other non-profit institutions. 
``Research'' is defined as a systematic 
study directed toward fuller scientific 
knowledge or understanding of the 
subject studied. ``Development'' is 
the systematic use of knowledge and 
understanding gained from research 
directed toward the production of 
useful materials, devices, systems, or 
methods, including design and 
development of prototypes and 
processes. The term research also 
includes activities involving the 
training of individuals in research 
techniques where such activities 
utilize the same facilities as other 
research and development activities 
and where such activities are not 
included in the instruction function. 
    (ee) Small awards means a grant or 
cooperative agreement not exceeding 
the small purchase threshold fixed at 
41 U.S.C. 403(11) (currently 
$25,000). 
    (ff) Subaward means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
made under an award by a recipient 
to an eligible subrecipient or by a 
subrecipient to a lower tier 
subrecipient. The term includes 
financial assistance when provided by 
any legal agreement, even if the 
agreement is called a contract, but 
does not include procurement of 
goods and services nor does it include 
any form of assistance which is 
excluded from the definition of 
``award'' in paragraph (e) of this 
section. 
    (gg) Subrecipient means the legal 
entity to which a subaward is made 

and which is accountable to the 
recipient for the use of the funds 
provided. The term may include 
foreign or international organizations 
(such as agencies of the United 
Nations) at the discretion of the 
Federal awarding agency. 
    (hh) Supplies means all personal 
property excluding equipment, 
intangible property, and debt 
instruments as defined in this section, 
and inventions of a contractor 
conceived or first actually reduced to 
practice in the performance of work 
under a funding agreement (``subject 
inventions''), as defined in 37 CFR 
part 401, ``Rights to Inventions Made 
by Nonprofit Organizations and 
Small Business Firms Under 
Government Grants, Contracts, and 
Cooperative Agreements.'' 
    (ii) Suspension means an action by 
a Federal awarding agency that 
temporarily withdraws Federal 
sponsorship under an award, pending 
corrective action by the recipient or 
pending a decision to terminate the 
award by the Federal awarding 
agency. Suspension of an award is a 
separate action from suspension 
under Federal agency regulations 
implementing E.O.s 12549 and 
12689, ``Debarment and Suspension.'' 
    (jj) Termination means the 
cancellation of Federal sponsorship, 
in whole or in part, under an 
agreement at any time prior to the 
date of completion. 
    (kk) Third party in-kind 
contributions means the value of non-
cash contributions provided by non-
Federal third parties. Third party in-
kind contributions may be in the form 
of real property, equipment, supplies 
and other expendable property, and 
the value of goods and services 
directly benefiting and specifically 
identifiable to the project or program. 
    (ll) Unliquidated obligations, for 
financial reports prepared on a cash 
basis, means the amount of 
obligations incurred by the recipient 
that have not been paid. For reports 
prepared on an accrued expenditure 
basis, they represent the amount of 

obligations incurred by the recipient 
for which an outlay has not been 
recorded. 
    (mm) Unobligated balance means 
the portion of the funds authorized by 
the Federal awarding agency that has 
not been obligated by the recipient 
and is determined by deducting the 
cumulative obligations from the 
cumulative funds authorized. 
    (nn) Unrecovered indirect cost 
means the difference between the 
amount awarded and the amount 
which could have been awarded 
under the recipient's approved 
negotiated indirect cost rate. 
    (oo) Working capital advance 
means a procedure whereby funds are 
advanced to the recipient to cover its 
estimated disbursement needs for a 
given initial period. 
 
Sec. 19.3  Effect on other issuances. 
    For awards subject to this part, all 
administrative requirements of 
codified program regulations, 
program manuals, handbooks and 
other non-regulatory materials which 
are inconsistent with the requirements 
of this part are superseded, except to 
the extent they are required by 
statute, or authorized in accordance 
with the deviations provision in Sec. 
19.4. 
 
Sec. 19.4  Deviations. 
    The Office of Management and 
Budget (OMB) may grant exceptions 
for classes of grants or recipients 
subject to the requirements of this 
part when exceptions are not 
prohibited by statute. However, in the 
interest of maximum uniformity, 
exceptions from the requirements of 
this part shall be permitted only in 
unusual circumstances. Federal 
awarding agencies may apply more 
restrictive requirements to a class of 
recipients when approved by OMB. 
All requests for class deviations shall 
be processed through the Assistant 
Secretary for Administration. Federal 
awarding agencies may apply less 
restrictive requirements when 
awarding small awards, except for 
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those requirements which are 
statutory, subject to the concurrence 
of the Assistant Secretary for 
Administration. Exceptions on a 
case-by-case basis may also be made 
by Federal awarding agencies, with 
the concurrence of the Assistant 
Secretary for Administration to 
ensure conformance with Department 
of Transportation grant 
administration policies. 
 
Sec. 19.5  Subawards. 
    Unless sections of this part 
specifically exclude subrecipients 
from coverage, the provisions of this 
part shall be applied to subrecipients 
performing work under awards if 
such subrecipients are institutions of 
higher education, hospitals or other 
non-profit organizations. State and 
local government subrecipients are 
subject to the provisions of 49 CFR 
part 18, ``Uniform Administrative 
Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments.'' 
 
Sec. 19.6  Availability of material 
referenced in this part. 
    (a) Copies of Federal Transit 
Administration (FTA) documents 
identified in this part may be obtained 
by calling the FTA Administrative 
Services Division at (202) 366-4865. 
    (b) Copies of Federal Aviation 
Administration (FAA) documents 
identified in this part may be obtained 
by calling the FAA Program  
Guidance Branch at (202) 267-3831. 
 
Subpart B--Pre-Award  

Requirements 
 
Sec. 19.10  Purpose. 
    Sections 19.11 through 19.17 
prescribes forms and instructions and 
other pre-award matters to be used in 
applying for Federal awards. 
 
Sec. 19.11  Pre-award policies. 
    (a) Use of grants and cooperative 
agreements, and contracts. In each 
instance, the Federal awarding 
agency shall decide on the 

appropriate award instrument (i.e., 
grant, cooperative agreement, or 
contract). The Federal Grant and 
Cooperative Agreement Act (31 
U.S.C. 6301-08) governs the use of 
grants, cooperative agreements and 
contracts. A grant or cooperative 
agreement shall be used only when 
the principal purpose of a transaction 
is to accomplish a public purpose of 
support or stimulation authorized by 
Federal statute. The statutory 
criterion for choosing between grants 
and cooperative agreements is that 
for the latter, ``substantial 
involvement is expected between the 
executive agency and the State, local 
government, or other recipient when 
carrying out the activity contemplated 
in the agreement.'' Contracts shall be 
used when the principal purpose is 
acquisition of property or services for 
the direct benefit or use of the 
Federal Government. 
    (b) Public notice and priority 
setting. Federal awarding agencies 
shall notify the public of its intended 
funding priorities for discretionary 
grant programs, unless funding 
priorities are established by Federal 
statute. 
Sec. 19.12  Forms for applying for 
Federal assistance. 
    (a) Federal awarding agencies shall 
comply with the applicable report 
clearance requirements of 5 CFR part 
1320, ``Controlling Paperwork 
Burdens on the Public,'' with regard 
to all forms used by the Federal 
awarding agency in place of or as a 
supplement to the Standard Form 424 
(SF-424) series. 
    (b) Applicants shall use the SF-424 
series or those forms and instructions 
prescribed by the Federal awarding 
agency. 
    (c) For Federal programs covered 
by E.O. 12372, ``Intergovernmental 
Review of Federal Programs,'' as 
implemented at 49 CFR part 17, 
Intergovernmental review of 
Department of Transportation 
programs and activities, the applicant 
shall complete the appropriate 
sections of the SF-424 (Application 

for Federal Assistance) indicating 
whether the application was subject 
to review by the State Single Point of 
Contact (SPOC). The name and 
address of the SPOC for a particular 
State can be obtained from the 
Federal awarding agency or the 
Catalog of Federal Domestic 
Assistance. The SPOC shall advise 
the applicant whether the program for 
which application is made has been 
selected by that State for review. 
    (d) Federal awarding agencies that 
do not use the SF-424 form should 
indicate whether the application is 
subject to review by the State under 
E.O. 12372. 
 
Sec. 19.13  Debarment and 
suspension. 
    Federal awarding agencies and 
recipients shall comply with the 
nonprocurement debarment and 
suspension rule, 49 CFR part 29, 
``Governmentwide Debarment and 
Suspension (Nonprocurement) and 
Governmentwide Requirements for 
Drug-Free Workplace (Grants),'' 
implementing E.O.s 12549 and 
12689, ``Debarment and Suspension.'' 
This rule restricts subawards and 
contracts with certain parties that are 
debarred, suspended or otherwise 
excluded from or ineligible for 
participation in Federal assistance 
programs or activities. 
 
Sec. 19.14  Special award 
conditions. 
    (a) Federal awarding agencies may 
impose additional requirements as 
needed, if an applicant or recipient: 
    (1) Has a history of poor 
performance, 
    (2) Is not financially stable, 
    (3) Has a management system that 
does not meet the standards 
prescribed in this part, 
    (4) Has not conformed to the terms 
and conditions of a previous award, 
or 
    (5) Is not otherwise responsible. 
    (b) Additional requirements may 
only be imposed provided that such 
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applicant or recipient is notified in 
writing as to: 
    (1) The nature of the additional 
requirements, 
    (2) The reason why the additional 
requirements are being imposed, 
    (3) The nature of the corrective 
action needed, 
    (4) The time allowed for 
completing the corrective actions, 
and 
    (5) The method for requesting 
reconsideration of the additional 
requirements imposed. 
    (c) A copy of such notices shall be 
sent to the Assistant Secretary for 
Administration. Any special 
conditions shall be promptly removed 
once the conditions that prompted 
them have been corrected. 
 
Sec. 19.15  Metric system of 
measurement. 
    The Metric Conversion Act, as 
amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205), 
declares that the metric system is the 
preferred measurement system for 
U.S. trade and commerce. The Act 
requires each Federal agency to 
establish a date or dates in 
consultation with the Secretary of 
Commerce, when the metric system 
of measurement will be used in the 
agency's procurements, grants, and 
other business-related activities. 
Metric implementation may take 
longer where the use of the system is 
initially impractical or likely to cause 
significant inefficiencies in the 
accomplishment of federally-funded 
activities. Federal awarding agencies 
shall follow the provisions of E.O. 
12770, ``Metric Usage in Federal 
Government Programs.'' 
 
Sec. 19.16  Resource Conservation 
and Recovery Act. 
    Under the Act, any State agency or 
agency of a political subdivision of a 
State which is using appropriated 
Federal funds must comply with 
section 6002. Section 6002 requires 
that preference be given in 
procurement programs to the 

purchase of specific products 
containing recycled materials 
identified in guidelines developed by 
the Environmental Protection Agency 
(EPA) (40 CFR parts 247-254). 
Accordingly, State and local 
institutions of higher education, 
hospitals, and non-profit 
organizations that receive direct 
Federal awards or other Federal funds 
shall give preference in their 
procurement programs funded with 
Federal funds to the purchase of 
recycled products pursuant to the 
EPA guidelines. 
 
Sec. 19.17  Certifications and 
representations. 
    Unless prohibited by statute or 
codified regulation, each Federal 
awarding agency is authorized and 
encouraged to allow recipients to 
submit certifications and 
representations required by statute, 
executive order, or regulation on an 
annual basis, if the recipients have 
ongoing and continuing relationships 
with the agency. Annual 
certifications and representations 
shall be signed by responsible 
officials with the authority to ensure 
recipients' compliance with the 
pertinent requirements. 
 
Subpart C--Post-Award  

Requirements 
 
Sec. 19.20  Purpose of financial and 
program management. 
 

Financial and Program 
Management 

    Sections 19.21 through 19.28 
prescribe standards for financial 
management systems, methods for 
making payments and rules for: 
satisfying cost sharing and matching 
requirements, accounting for program 
income, budget revision approvals, 
making audits, determining 
allowability of cost, and establishing 
fund availability. 
 
Sec. 19.21  Standards for financial 
management systems. 

    (a) Federal awarding agencies shall 
require recipients to relate financial 
data to performance data and develop 
unit cost information whenever 
practical. 
    (b) Recipients' financial 
management systems shall provide 
for the following. 
    (1) Accurate, current and complete 
disclosure of the financial results of 
each federally-sponsored project or 
program in accordance with the 
reporting requirements set forth in 
Sec. 19.52. If a Federal awarding 
agency requires reporting on an 
accrual basis from a recipient that 
maintains its records on other than an 
accrual basis, the recipient shall not 
be required to establish an accrual 
accounting system. These recipients 
may develop such accrual data for its 
reports on the basis of an analysis of 
the documentation on hand. 
    (2) Records that identify 
adequately the source and application 
of funds for federally-sponsored 
activities. These records shall contain 
information pertaining to Federal 
awards, authorizations, obligations, 
unobligated balances, assets, outlays, 
income and interest. 
    (3) Effective control over and 
accountability for all funds, property 
and other assets. Recipients shall 
adequately safeguard all such assets 
and assure they are used solely for 
authorized purposes. 
    (4) Comparison of outlays with 
budget amounts for each award. 
Whenever appropriate, financial 
information should be related to 
performance and unit cost data. 
    (5) Written procedures to minimize 
the time elapsing between the transfer 
of funds to the recipient from the 
U.S. Treasury and the issuance or 
redemption of checks, warrants or 
payments by other means for 
program purposes by the recipient. 
To the extent that the provisions of 
the Cash Management Improvement 
Act (CMIA) (Pub. L. 101-453) 
govern, payment methods of State 
agencies, instrumentalities, and fiscal 
agents shall be consistent with CMIA 
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Treasury-State Agreements or the 
CMIA default procedures codified at 
31 CFR part 205, ``Withdrawal of 
Cash from the Treasury for Advances 
under Federal Grant and Other 
Programs.'' 
    (6) Written procedures for 
determining the reasonableness, 
allocability and allowability of costs 
in accordance with the provisions of 
the applicable Federal cost principles 
and the terms and conditions of the 
award. 
    (7) Accounting records including 
cost accounting records that are 
supported by source documentation. 
    (c) Where the Federal Government 
guarantees or insures the repayment 
of money borrowed by the recipient, 
the Federal awarding agency, at its 
discretion, may require adequate 
bonding and insurance if the bonding 
and insurance requirements of the 
recipient are not deemed adequate to 
protect the interest of the Federal 
Government. 
    (d) The Federal awarding agency 
may require adequate fidelity bond 
coverage where the recipient lacks 
sufficient coverage to protect the 
Federal Government's interest. 
    (e) Where bonds are required in the 
situations described above, the bonds 
shall be obtained from companies 
holding certificates of authority as 
acceptable sureties, as prescribed in 
31 CFR part 223, ``Surety Companies 
Doing Business with the United 
States.'' 
 
Sec. 19.22  Payment. 
    (a) Payment methods shall 
minimize the time elapsing between 
the transfer of funds from the United 
States Treasury and the issuance or 
redemption of checks, warrants, or 
payment by other means by the 
recipients. Payment methods of State 
agencies or instrumentalities shall be 
consistent with Treasury-State CMIA 
agreements or default procedures 
codified at 31 CFR part 205. 
    (b)(1) Recipients are to be paid in 
advance, provided they maintain or 

demonstrate the willingness to 
maintain: 
    (i) Written procedures that 
minimize the time elapsing between 
the transfer of funds and 
disbursement by the recipient, and  
    (ii) Financial management systems 
that meet the standards for fund 
control and accountability as 
established in section Sec. 19.21. 
    (2) Cash advances to a recipient 
organization shall be limited to the 
minimum amounts needed and be 
timed to be in accordance with the 
actual, immediate cash requirements 
of the recipient organization in 
carrying out the purpose of the 
approved program or project. The 
timing and amount of cash advances 
shall be as close as is administratively 
feasible to the actual disbursements 
by the recipient organization for 
direct program or project costs and 
the proportionate share of any 
allowable indirect costs. 
    (c) Whenever possible, advances 
shall be consolidated to cover 
anticipated cash needs for all awards 
made by the Federal awarding agency 
to the recipient. 
    (1) Advance payment mechanisms 
include, but are not limited to,  
Treasury check and electronic funds 
transfer. 
    (2) Advance payment mechanisms 
are subject to 31 CFR part 205. 
    (3) Recipients shall be authorized 
to submit requests for advances and 
reimbursements at least monthly 
when electronic fund transfers are not 
used. 
    (d) Requests for Treasury check 
advance payment shall be submitted 
on SF-270, ``Request for Advance or 
Reimbursement,'' or other forms as 
may be authorized by OMB. This 
form is not to be used when Treasury 
check advance payments are made to 
the recipient automatically through 
the use of a predetermined payment 
schedule or if precluded by special 
Federal awarding agency instructions 
for electronic funds transfer. 
    (e) Reimbursement is the preferred 
method when the requirements in 

paragraph (b) cannot be met. Federal 
awarding agencies may also use this 
method on any construction 
agreement, or if the major portion of 
the construction project is 
accomplished through private market 
financing or Federal loans, and the 
Federal assistance constitutes a minor 
portion of the project. 
    (1) When the reimbursement 
method is used, the Federal awarding 
agency shall make payment within 30 
days after receipt of the billing, 
unless the billing is improper. 
    (2) Recipients shall be authorized 
to submit request for reimbursement 
at least monthly when electronic 
funds transfers are not used. 
    (f) If a recipient cannot meet the 
criteria for advance payments and the 
Federal awarding agency has 
determined that reimbursement is not 
feasible because the recipient lacks 
sufficient working capital, the 
Federal awarding agency may 
provide cash on a working capital 
advance basis. Under this procedure, 
the Federal awarding agency shall 
advance cash to the recipient to cover 
its estimated disbursement needs for 
an initial period generally geared to 
the awardee's disbursing cycle. 
Thereafter, the Federal awarding 
agency shall reimburse the recipient 
for its actual cash disbursements. The 
working capital advance method of 
payment shall not be used for 
recipients unwilling or unable to 
provide timely advances to their 
subrecipient to meet the 
subrecipient's actual cash 
disbursements. 
    (g) To the extent available, 
recipients shall disburse funds 
available from repayments to and 
interest earned on a revolving fund, 
program income, rebates, refunds, 
contract settlements, audit recoveries 
and interest earned on such funds 
before requesting additional cash 
payments. 
    (h) Unless otherwise required by 
statute, Federal awarding agencies 
shall not withhold payments for 
proper charges made by recipients at 
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any time during the project period 
unless the conditions in paragraphs 
(h)(1) or (2) of this section apply. 
    (1) A recipient has failed to 
comply with the project objectives, 
the terms and conditions of the 
award, or Federal reporting 
requirements. 
    (2) The recipient or subrecipient is 
delinquent in a debt to the United 
States as defined in OMB Circular A-
129, ``Managing Federal Credit 
Programs.'' Under such conditions, 
the Federal awarding agency may, 
upon reasonable notice, inform the 
recipient that payments shall not be 
made for obligations incurred after a 
specified date until the conditions are 
corrected or the indebtedness to the 
Federal Government is liquidated. 
    (i) Standards governing the use of 
banks and other institutions as 
depositories of funds advanced under 
awards are as follows. 
    (1) Except for situations described 
in paragraph (i)(2) of this section, 
Federal awarding agencies shall not 
require separate depository accounts 
for funds provided to a recipient or 
establish any eligibility requirements 
for depositories for funds provided to 
a recipient. However, recipients must 
be able to account for the receipt, 
obligation and expenditure of funds. 
    (2) Advances of Federal funds 
shall be deposited and maintained in 
insured accounts whenever possible. 
    (j) Consistent with the national 
goal of expanding the opportunities 
for women-owned and minority-
owned business enterprises, 
recipients shall be encouraged to use 
women-owned and minority-owned 
banks (a bank which is owned at least 
50 percent by women or minority 
group members). 
    (k) Recipients shall maintain 
advances of Federal funds in interest 
bearing accounts, unless the 
conditions in paragraphs (k)(1), (2) or 
(3) of this section apply. 
    (1) The recipient receives less than 
$120,000 in Federal awards per year. 
    (2) The best reasonably available 
interest bearing account would not be 

expected to earn interest in excess of 
$250 per year on Federal cash 
balances. 
    (3) The depository would require 
an average or minimum balance so 
high that it would not be feasible 
within the expected Federal and non-
Federal cash resources. 
    (l) For those entities where CMIA 
and its implementing regulations do 
not apply, interest earned on Federal 
advances deposited in interest bearing 
accounts shall be remitted annually to 
Department of Health and Human 
Services, Payment Management 
System, P.O. Box 6021, Rockville, 
MD 20852. Interest amounts up to 
$250 per year may be retained by the 
recipient for administrative expense. 
In keeping with Electric Funds 
Transfer rules, (31 CFR part 206), 
interest should be remitted to the 
HHS Payment Management System 
through an electric medium such as 
the FEDWIRE Deposit system. 
Recipients which do not have this 
capability should use a check. State 
universities and hospitals shall 
comply with CMIA, as it pertains to 
interest. If an entity subject to CMIA 
uses its own funds to pay pre-award 
costs for discretionary awards 
without prior written approval from 
the Federal awarding agency, it 
waives its right to recover the interest 
under CMIA. 
    (m) Except as noted elsewhere in 
this part, only the following forms 
shall be authorized for the recipients 
in requesting advances and 
reimbursements. Federal agencies 
shall not require more than an 
original and two copies of these 
forms. 
    (1) SF-270, Request for Advance 
or Reimbursement. Each Federal 
awarding agency shall adopt the SF-
270 as a standard form for all 
nonconstruction programs when 
electronic funds transfer or 
predetermined advance methods are 
not used. Federal awarding agencies, 
however, have the option of using 
this form for construction programs 
in lieu of the SF-271, ``Outlay Report 

and Request for Reimbursement for 
Construction Programs.'' 
    (2) SF-271, Outlay Report and 
Request for Reimbursement for 
Construction Programs. Each Federal 
awarding agency shall adopt the SF-
271 as the standard form to be used 
for requesting reimbursement for 
construction programs. However, a 
Federal awarding agency may 
substitute the SF-270 when the 
Federal awarding agency determines 
that it provides adequate information 
to meet Federal needs. 
 
Sec. 19.23  Cost sharing or 
matching. 
    (a) All contributions, including 
cash and third party in-kind, shall be 
accepted as part of the recipient's cost 
sharing or matching when such 
contributions meet all of the 
following criteria. 
    (1) Are verifiable from the 
recipient's records. 
    (2) Are not included as 
contributions for any other federally-
assisted project or program. 
    (3) Are necessary and reasonable 
for proper and efficient 
accomplishment of project or 
program objectives. 
    (4) Are allowable under the 
applicable cost principles. 
    (5) Are not paid by the Federal 
Government under another award, 
except where authorized by Federal 
statute to be used for cost sharing or 
matching. 
    (6) Are provided for in the 
approved budget when required by 
the Federal awarding agency. 
    (7) Conform to other provisions of 
this part, as applicable. 
    (b) Unrecovered indirect costs may 
be included as part of cost sharing or 
matching only with the prior approval 
of the Federal awarding agency. 
    (c) Values for recipient 
contributions of services and property 
shall be established in accordance 
with the applicable cost principles. If 
a Federal awarding agency authorizes 
recipients to donate buildings or land 
for construction/facilities acquisition 
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projects or long-term use, the value 
of the donated property for cost 
sharing or matching shall be the 
lesser of (1) or (2). 
    (1) The certified value of the 
remaining life of the property 
recorded in the recipient's accounting 
records at the time of donation. 
    (2) The current fair market value. 
However, when there is sufficient 
justification, the Federal awarding 
agency may approve the use of the 
current fair market value of the 
donated property, even if it exceeds 
the certified value at the time of 
donation to the project. 
    (d) Volunteer services furnished by 
professional and technical personnel, 
consultants, and other skilled and 
unskilled labor may be counted as 
cost sharing or matching if the 
service is an integral and necessary 
part of an approved project or 
program. Rates for volunteer services 
shall be consistent with those paid for 
similar work in the recipient's 
organization. In those instances in 
which the required skills are not 
found in the recipient organization, 
rates shall be consistent with those 
paid for similar work in the labor 
market in which the recipient 
competes for the kind of services 
involved. In either case, paid fringe 
benefits that are reasonable, 
allowable, and allocable may be 
included in the valuation. 
    (e) When an employer other than 
the recipient furnishes the services of 
an employee, these services shall be 
valued at the employee's regular rate 
of pay (plus an amount of fringe 
benefits that are reasonable, 
allowable, and allocable, but 
exclusive of overhead costs), 
provided these services are in the 
same skill for which the employee is 
normally paid. 
    (f) Donated supplies may include 
such items as expendable equipment, 
office supplies, laboratory supplies or 
workshop and classroom supplies. 
Value assessed to donated supplies 
included in the cost sharing or 
matching share shall be reasonable 

and shall not exceed the fair market 
value of the property at the time of 
the donation. 
    (g) The method used for 
determining cost sharing or matching 
for donated equipment, buildings and 
land for which title passes to the 
recipient may differ according to the 
purpose of the award, if the 
conditions in paragraph (g)(1) or (2) 
of this section apply. 
    (1) If the purpose of the award is to 
assist the recipient in the acquisition 
of equipment, buildings or land, the 
total value of the donated property 
may be claimed as cost sharing or 
matching. 
    (2) If the purpose of the award is to 
support activities that require the use 
of equipment, buildings or land, 
normally only depreciation or use 
charges for equipment and buildings 
may be made. However, the full 
value of equipment or other capital 
assets and fair rental charges for land 
may be allowed, provided that the 
Federal awarding agency has 
approved the charges. 
    (h) The value of donated property 
shall be determined in accordance 
with the usual accounting policies of 
the recipient, with the following 
qualifications. 
    (1) The value of donated land and 
buildings shall not exceed its fair 
market value at the time of donation 
to the recipient as established by an 
independent appraiser (e.g., certified 
real property appraiser or General 
Services Administration 
representative) and certified by a 
responsible official of the recipient. 
    (2) The value of donated 
equipment shall not exceed the fair 
market value of equipment of the 
same age and condition at the time of 
donation. 
    (3) The value of donated space 
shall not exceed the fair rental value 
of comparable space as established 
by an independent appraisal of 
comparable space and facilities in a 
privately-owned building in the same 
locality. 

    (4) The value of loaned equipment 
shall not exceed its fair rental value. 
    (5) The following requirements 
pertain to the recipient's supporting 
records for in-kind contributions from 
third parties. 
    (i) Volunteer services shall be 
documented and, to the extent 
feasible, supported by the same 
methods used by the recipient for its 
own employees. 
    (ii) The basis for determining the 
valuation for personal service, 
material, equipment, buildings and 
land shall be documented. 
    (iii) Section 18(e) of the Federal 
Transit Act, as amended, (49 U.S.C. 
app. 1614(e)) provides that the 
Federal share for operating assistance 
shall not exceed 50 percent of the net 
cost. At least 50 percent of the 
remainder (the local share) must be 
derived from sources other than 
Federal funds or revenues of the 
system; and up to half of the local 
share may be derived from other 
Federal funds. For purposes of 
determining local share for section 18 
operating assistance, the term 
``Federal funds or revenues'' does not 
include funds received pursuant to a 
service agreement with a State or 
local service agency or a private 
social service organization. 
Nonregulatory guidance is contained 
in FTA Circular 9040.1B, section 18 
Program Guidance and Grant 
Application  
Instructions, Chapter III, section 7. 
 
Sec. 19.24  Program income. 
    (a) Federal awarding agencies shall 
apply the standards set forth in this 
section in requiring recipient 
organizations to account for program 
income related to projects financed in 
whole or in part with Federal funds. 
    (b) Except as provided in 
paragraph (h) of this section, program 
income earned during the project 
period shall be retained by the 
recipient and, in accordance with 
Federal awarding agency regulations 
or the terms and conditions of the 
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award, shall be used in one or more 
of the ways listed in the following. 
    (1) Added to funds committed to 
the project by the Federal awarding 
agency and recipient and used to 
further eligible project or program 
objectives. 
    (2) Used to finance the non-
Federal share of the project or 
program. 
    (3) Deducted from the total project 
or program allowable cost in 
determining the net allowable costs 
on which the Federal share of costs is 
based. 
    (c) When an agency authorizes the 
disposition of program income as 
described in paragraph (b)(1) or 
(b)(2) of this section, program 
income in excess of any limits 
stipulated shall be used in accordance 
with paragraph (b)(3) of this section. 
    (d) In the event that the Federal 
awarding agency does not specify in 
its regulations or the terms and 
conditions of the award how program 
income is to be used, paragraph 
(b)(3) of this section shall apply 
automatically to all projects or 
programs except research. For awards 
that support research, paragraph 
(b)(1) of this section shall apply 
automatically unless the awarding 
agency indicates in the terms and 
conditions another alternative on the 
award or the recipient is subject to 
special award conditions, as indicated 
in Sec. 19.14. 
    (e) Unless Federal awarding 
agency regulations or the terms and 
conditions of the award provide 
otherwise, recipients shall have no 
obligation to the Federal Government 
regarding program income earned 
after the end of the project period. 
    (f) If authorized by Federal 
awarding agency regulations or the 
terms and conditions of the award, 
costs incident to the generation of 
program income may be deducted 
from gross income to determine 
program income, provided these costs 
have not been charged to the award. 
    (g) Proceeds from the sale of 
property shall be handled in 

accordance with the requirements of 
the Property Standards (See Secs. 
19.30 through 19.37). 
    (h) Unless Federal awarding 
agency regulations or the terms and 
condition of the award provide 
otherwise, recipients shall have no 
obligation to the Federal Government 
with respect to program income 
earned from license fees and royalties 
for copyrighted material, patents, 
patent applications, trademarks, and 
inventions produced under an award. 
However, Patent and Trademark 
Amendments (35 U.S.C. 18) apply to 
inventions made under an 
experimental, developmental, or 
research award. 
    (i) Section 4(a) of the Federal 
Transit Act, as amended, (49 U.S.C. 
app. 1603(a)) allows FTA recipients 
to retain program income for 
allowable capital or operating 
expenses, but program income may 
not be used to refund or reduce the 
local share of a grant. The section 16 
and 18 programs, however, operate 
differently. Under the special 
authority to set appropriate terms and 
conditions for the section 16(b)(2) 
program, program income in the form 
of contract service revenue may be 
used as local share without a 
proportionate reduction in the Federal 
share. Similarly, section 18 allows 
the use of program income in the 
form of contract service revenue as 
local share without requiring a 
proportionate reduction in the Federal 
share. Grantees must account for 
program income in their accounting 
systems, which are subject to audit. 
The accounting system must be 
capable of identifying program 
income and the purpose for which it 
was used. Nonregulatory guidance is 
contained in FTA notice N 5.5005.1, 
Guidance on Program Income and 
Sales Proceeds. 
 
Sec. 19.25  Revision of budget and 
program plans. 
    (a) The budget plan is the financial 
expression of the project or program 
as approved during the award 

process. It may include either the 
Federal and non-Federal share, or 
only the Federal share, depending 
upon Federal awarding agency 
requirements. It shall be related to 
performance for program evaluation 
purposes whenever appropriate. 
    (b) Recipients are required to 
report deviations from budget and 
program plans, and request prior 
approvals for budget and program 
plan revisions, in accordance with 
this section. 
    (c) For nonconstruction awards, 
recipients shall request prior 
approvals from Federal awarding 
agencies for one or more of the 
following program or budget related 
reasons. 
    (1) Change in the scope or the 
objective of the project or program 
(even if there is no associated budget 
revision requiring prior written 
approval). 
    (2) Change in a key person 
specified in the application or award 
document. 
    (3) The absence for more than 
three months, or a 25 percent 
reduction in time devoted to the 
project, by the approved project 
director or principal investigator. 
    (4) The need for additional Federal 
funding. 
    (5) The transfer of amounts 
budgeted for indirect costs to absorb 
increases in direct costs, or vice 
versa, if approval is required by the 
Federal awarding agency. 
    (6) The inclusion, unless waived 
by the Federal awarding agency, of 
costs that require prior approval in 
accordance with OMB Circular A-21, 
``Cost Principles for Institutions of 
Higher Education,'' OMB Circular A-
122, ``Cost Principles for Non-Profit 
Organizations,'' or 45 CFR part 74 
Appendix E, ``Principles for 
Determining Costs Applicable to 
Research and Development under 
Grants and Contracts with Hospitals,'' 
or 48 CFR part 31, ``Contract Cost 
Principles and Procedures,'' as 
applicable. 
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    (7) The transfer of funds allotted 
for training allowances (direct 
payment to trainees) to other 
categories of expense. 
    (8) Unless described in the 
application and funded in the 
approved awards, the subaward, 
transfer or contracting out of any 
work under an award. This provision 
does not apply to the purchase of 
supplies, material, equipment or 
general support services. 
    (d) No other prior approval 
requirements for specific items may 
be imposed unless a deviation has 
been approved by OMB. 
    (e) Except for requirements listed 
in paragraphs (c)(1) and (c)(4) of this 
section, Federal awarding agencies 
are authorized, at their option, to 
waive cost-related and administrative 
prior written approvals required by 
this part and OMB Circulars A-21 
and A-122. Such waivers may 
include authorizing recipients to do 
any one or more of the following: 
    (1) Incur pre-award costs 90 
calendar days prior to award or more 
than 90 calendar days with the prior 
approval of the Federal awarding 
agency. All pre-award costs are 
incurred at the recipient's risk (i.e., 
the Federal awarding agency is under 
no obligation to reimburse such costs 
if for any reason the recipient does 
not receive an award or if the award 
is less than anticipated and 
inadequate to cover such costs). 
    (2) Initiate a one-time extension of 
the expiration date of the award of up 
to 12 months unless one or more of 
the following conditions apply. For 
one-time extensions, the recipient 
must notify the Federal awarding 
agency in writing with the supporting 
reasons and revised expiration date at 
least 10 days before the expiration 
date specified in the award. This one-
time extension may not be exercised 
merely for the purpose of using 
unobligated balances. 
    (i) The terms and conditions of 
award prohibit the extension. 
    (ii) The extension requires 
additional Federal funds. 

    (iii) The extension involves any 
change in the approved objectives or 
scope of the project. 
    (3) Carry forward unobligated 
balances to subsequent funding 
periods. 
    (4) For awards that support 
research, unless the Federal awarding 
agency provides otherwise in the 
award or in the agency's regulations, 
the prior approval requirements 
described in paragraph (e) of this 
section are automatically waived (i.e., 
recipients need not obtain such prior 
approvals) unless one of the 
conditions included in paragraph 
(e)(2) of this section applies. 
    (f) The Federal awarding agency 
may, at its option, restrict the transfer 
of funds among direct cost categories 
or programs, functions and activities 
for awards in which the Federal share 
of the project exceeds $100,000 and 
the cumulative amount of such 
transfers exceeds or is expected to 
exceed 10 percent of the total budget 
as last approved by the Federal 
awarding agency. No Federal 
awarding agency shall permit a 
transfer that would cause any Federal 
appropriation or part thereof to be 
used for purposes other than those 
consistent with the original intent of 
the appropriation. 
    (g) All other changes to 
nonconstruction budgets, except for 
the changes described in paragraph 
(j) of this section, do not require prior 
approval. 
    (h) For construction awards, 
recipients shall request prior written 
approval promptly from Federal 
awarding agencies for budget 
revisions whenever the conditions in 
paragraphs (h) (1), (2) or (3) of this 
section apply. 
    (1) The revision results from 
changes in the scope or the objective 
of the project or program. 
    (2) The need arises for additional 
Federal funds to complete the project. 
    (3) A revision is desired which 
involves specific costs for which 
prior written approval requirements 
may be imposed consistent with 

applicable OMB cost principles listed 
in Sec. 19.27. 
    (i) No other prior approval 
requirements for specific items may 
be imposed unless a deviation has 
been approved by OMB. 
    (j) When a Federal awarding 
agency makes an award that provides 
support for both construction and 
nonconstruction work, the Federal 
awarding agency may require the 
recipient to request prior approval 
from the Federal awarding agency 
before making any fund or budget 
transfers between the two types of 
work supported. 
    (k) For both construction and 
nonconstruction awards, Federal 
awarding agencies shall require 
recipients to notify the Federal 
awarding agency in writing promptly 
whenever the amount of Federal 
authorized funds is expected to 
exceed the needs of the recipient for 
the project period by more than 
$5,000 or five percent of the Federal 
award, whichever is greater. This 
notification shall not be required if an 
application for additional funding is 
submitted for a continuation award. 
    (l) When requesting approval for 
budget revisions, recipients shall use 
the budget forms that were used in 
the application unless the Federal 
awarding agency indicates a letter of 
request suffices. 
    (m) Within 30 calendar days from 
the date of receipt of the request for 
budget revisions, Federal awarding 
agencies shall review the request and 
notify the recipient whether the 
budget revisions have been approved. 
If the revision is still under 
consideration at the end of 30 
calendar days, the Federal awarding 
agency shall inform the recipient in 
writing of the date when the recipient 
may expect the decision. 
 
Sec. 19.26  Non-Federal audits. 
    (a) Recipients and subrecipients 
that are institutions of higher 
education or other non-profit 
organizations (including hospitals) 
shall be subject to the audit 
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requirements contained in the Single 
Audit Act Amendments of 1996 (31 
U.S.C. 7501-7507) and revised OMB 
Circular A-133, ``Audits of States, 
Local Governments, and Non-Profit 
Organizations.'' 
    (b) State and local governments 
shall be subject to the audit 
requirements contained in the Single 
Audit Act Amendments of 1996 (31 
U.S.C. 7501-7507) and revised OMB 
Circular A-133, ``Audits of States, 
Local Governments, and Non-Profit 
Organizations.'' 
    (c) For-profit hospitals not covered 
by the audit provisions of revised 
OMB Circular A-133 shall be subject 
to the audit requirements of the 
Federal awarding agencies. 
    (d) Commercial organizations shall 
be subject to the audit requirements 
of the Federal awarding agency or the 
prime recipient as incorporated into 
the award document. 
 
Sec. 19.27  Allowable costs. 
    For each kind of recipient, there is 
a set of Federal principles for 
determining allowable costs. 
Allowability of costs shall be 
determined in accordance with the 
cost principles applicable to the entity 
incurring the costs. Thus, allowability 
of costs incurred by State, local or 
federally-recognized Indian tribal 
governments is determined in 
accordance with the provisions of 
OMB Circular A-87, ``Cost 
Principles for State and Local 
Governments.'' The allowability of 
costs incurred by non-profit 
organizations is determined in 
accordance with the provisions of 
OMB Circular A-122, ``Cost 
Principles for Non-Profit 
Organizations.'' The allowability of 
costs incurred by institutions of 
higher education is determined in 
accordance with the provisions of 
OMB Circular A-21, ``Cost 
Principles for Educational 
Institutions.'' The allowability of 
costs incurred by hospitals is 
determined in accordance with the 
provisions of Appendix E of 45 CFR 

part 74, ``Principles for Determining 
Costs Applicable to Research and 
Development Under Grants and 
Contracts with Hospitals.'' The 
allowability of costs incurred by 
commercial organizations and those 
non-profit organizations listed in 
Attachment C to Circular A-122 is 
determined in accordance with the 
provisions of the Federal Acquisition 
Regulation (FAR) at 48 CFR part 31. 
 
Sec. 19.28  Period of availability of 
funds. 
    Where a funding period is 
specified, a recipient may charge to 
the grant only allowable costs 
resulting from obligations incurred 
during the funding period and any 
pre-award costs authorized by the 
Federal awarding agency. 
 

Property Standards 
 
Sec. 19.30  Purpose of property 
standards. 
    (a) Sections 19.31 through 19.37 
set forth uniform standards governing 
management and disposition of 
property furnished by the Federal 
Government whose cost was charged 
to a project supported by a Federal 
award. Federal awarding agencies 
shall require recipients to observe 
these standards under awards and 
shall not impose additional 
requirements, unless specifically 
required by Federal statute. The 
recipient may use its own property 
management standards and 
procedures provided it observes the 
provisions of Secs. 19.31 through 
19.37. 
    (b) Transfer of capital assets. 
Section 12(k) of the Federal Transit 
Act, as amended, (49 U.S.C. app. 
1608(k)) allows the transfer without 
compensation of real property 
(including land) and equipment 
acquired under the Act for another 
public purpose under certain 
conditions. Procedures to allow these 
transfers have not been issued. 
 
Sec. 19.31  Insurance coverage. 

    Recipients shall, at a minimum, 
provide the equivalent insurance  
coverage for real property and 
equipment acquired with Federal 
funds as  
provided to property owned by the 
recipient. Federally-owned property  
need not be insured unless required 
by the terms and conditions of the  
award. 
 
Sec. 19.32  Real property. 
    Each Federal awarding agency 
shall prescribe requirements for 
recipients concerning the use and 
disposition of real property acquired 
in whole or in part under awards. 
Unless otherwise provided by statute, 
such requirements, at a minimum, 
shall contain the following. 
    (a) Title to real property shall vest 
in the recipient subject to the 
condition that the recipient shall use 
the real property for the authorized 
purpose of the project as long as it is 
needed and shall not encumber the 
property without approval of the 
Federal awarding agency. 
    (b) The recipient shall obtain 
written approval by the Federal 
awarding agency for the use of real 
property in other federally-sponsored 
projects when the recipient 
determines that the property is no 
longer needed for the purpose of the 
original project. Use in other projects 
shall be limited to those under 
federally-sponsored projects (i.e., 
awards) or programs that have 
purposes consistent with those 
authorized for support by the 
Department of Transportation. 
    (c) When the real property is no 
longer needed as provided in 
paragraphs (a) and (b) of this section, 
the recipient shall request disposition 
instructions from the Federal 
awarding agency or its successor 
Federal awarding agency. The 
Federal awarding agency shall 
observe one or more of the following 
disposition instructions. 
    (1) The recipient may be permitted 
to retain title without further 
obligation to the Federal Government 
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after it compensates the Federal 
Government for that percentage of 
the current fair market value of the 
property attributable to the Federal 
participation in the project. 
    (2) The recipient may be directed 
to sell the property under guidelines 
provided by the Federal awarding 
agency and pay the Federal 
Government for that percentage of 
the current fair market value of the 
property attributable to the Federal 
participation in the project (after 
deducting actual and reasonable 
selling and fix-up expenses, if any, 
from the sales proceeds). When the 
recipient is authorized or required to 
sell the property, proper sales 
procedures shall be established that 
provide for competition to the extent 
practicable and result in the highest 
possible return. 
    (3) The recipient may be directed 
to transfer title to the property to the 
Federal Government or to an eligible 
third party provided that, in such 
cases, the recipient shall be entitled to 
compensation for its attributable 
percentage of the current fair market 
value of the property. 
 
Sec. 19.33  Federally-owned and 
exempt property. 
    (a) Federally-owned property. (1) 
Title to federally-owned property 
remains vested in the Federal 
Government. Recipients shall submit 
annually an inventory listing of 
federally-owned property in their 
custody to the Federal awarding 
agency. Upon completion of the 
award or when the property is no 
longer needed, the recipient shall 
report the property to the Federal 
awarding agency for further Federal 
agency utilization. 
    (2) If the Federal awarding agency 
has no further need for the property, 
it shall be declared excess and 
reported to the General Services 
Administration, unless the Federal 
awarding agency has statutory 
authority to dispose of the property 
by alternative methods (e.g., the 
authority provided by the Federal 

Technology Transfer Act (15 U.S.C. 
3710(I)) to donate research 
equipment to educational and non-
profit organizations in accordance 
with E.O. 12821, ``Improving 
Mathematics and Science Education 
in Support of the National Education 
Goals.'') Appropriate instructions 
shall be issued to the recipient by the 
Federal awarding agency. 
    (b) Exempt property. When 
statutory authority exists, the Federal 
awarding agency has the option to 
vest title to property acquired with 
Federal funds in the recipient without 
further obligation to the Federal 
Government and under conditions the 
Federal awarding agency considers 
appropriate. Such property is 
``exempt property.'' Should a Federal 
awarding agency not establish 
conditions, title to exempt property 
upon acquisition shall vest in the 
recipient without further obligation to 
the Federal Government. 
 
Sec. 19.34  Equipment. 
    (a) Title to equipment acquired by 
a recipient with Federal funds shall 
vest in the recipient, subject to 
conditions of this section. 
    (b) The recipient shall not use 
equipment acquired with Federal 
funds to provide services to non-
Federal outside organizations for a 
fee that is less than private companies 
charge for equivalent services, unless 
specifically authorized by Federal 
statute, for as long as the Federal 
Government retains an interest in the 
equipment. 
    (c) The recipient shall use the 
equipment in the project or program 
for which it was acquired as long as 
needed, whether or not the project or 
program continues to be supported by 
Federal funds and shall not encumber 
the property without approval of the 
Federal awarding agency. When no 
longer needed for the original project 
or program, the recipient shall use the 
equipment in connection with its 
other federally-sponsored activities, 
in the following order of priority: 

    (1) Activities sponsored by the 
Federal awarding agency which 
funded the original project, then 
    (2) Activities sponsored by other 
Federal awarding agencies. 
    (d) During the time that equipment 
is used on the project or program for 
which it was acquired, the recipient 
shall make it available for use on 
other projects or programs if such 
other use will not interfere with the 
work on the project or program for 
which the equipment was originally 
acquired. First preference for such 
other use shall be given to other 
projects or programs sponsored by 
the Federal awarding agency that 
financed the equipment; second 
preference shall be given to projects 
or programs sponsored by other 
Federal awarding agencies. If the 
equipment is owned by the Federal 
Government, use on other activities 
not sponsored by the Federal 
Government shall be permissible if 
authorized by the Federal awarding 
agency. User charges shall be treated 
as program income. 
    (e) When acquiring replacement 
equipment, the recipient may use the 
equipment to be replaced as trade-in 
or sell the equipment and use the 
proceeds to offset the costs of the 
replacement equipment subject to the 
approval of the Federal awarding 
agency. 
    (f) The recipient's property 
management standards for equipment 
acquired with Federal funds and 
federally-owned equipment shall 
include all of the following. 
    (1) Equipment records shall be 
maintained accurately and shall 
include the following information. 
    (i) A description of the equipment. 
    (ii) Manufacturer's serial number, 
model number, Federal stock number, 
national stock number, or other 
identification number. 
    (iii) Source of the equipment, 
including the award number. 
    (iv) Whether title vests in the 
recipient or the Federal Government. 
    (v) Acquisition date (or date 
received, if the equipment was 
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furnished by the Federal 
Government) and cost. 
    (vi) Information from which one 
can calculate the percentage of 
Federal participation in the cost of the 
equipment (not applicable to 
equipment furnished by the Federal 
Government). 
    (vii) Location and condition of the 
equipment and the date the 
information was reported. 
    (viii) Unit acquisition cost. 
    (ix) Ultimate disposition data, 
including date of disposal and sales 
price or the method used to determine 
current fair market value where a 
recipient compensates the Federal 
awarding agency for its share. 
    (2) Equipment owned by the 
Federal Government shall be 
identified to indicate Federal 
ownership. 
    (3) A physical inventory of 
equipment shall be taken and the 
results reconciled with the equipment 
records at least once every two years. 
Any differences between quantities 
determined by the physical inspection 
and those shown in the accounting 
records shall be investigated to 
determine the causes of the 
difference. The recipient shall, in 
connection with the inventory, verify 
the existence, current utilization, and 
continued need for the equipment. 
    (4) A control system shall be in 
effect to insure adequate safeguards 
to prevent loss, damage, or theft of 
the equipment. Any loss, damage, or 
theft of equipment shall be 
investigated and fully documented; if 
the equipment was owned by the 
Federal Government, the recipient 
shall promptly notify the Federal 
awarding agency. 
    (5) Adequate maintenance 
procedures shall be implemented to 
keep the equipment in good 
condition. 
    (6) Where the recipient is 
authorized or required to sell the 
equipment, proper sales procedures 
shall be established which provide for 
competition to the extent practicable 

and result in the highest possible 
return. 
    (g) When the recipient no longer 
needs the equipment, the equipment 
may be used for other activities in 
accordance with the following 
standards. For equipment with a 
current per unit fair market value of 
$5,000 or more, the recipient may 
retain the equipment for other uses 
provided that compensation is made 
to the original Federal awarding 
agency or its successor. The amount 
of compensation shall be computed 
by applying the percentage of Federal 
participation in the cost of the 
original project or program to the 
current fair market value of the 
equipment. If the recipient has no 
need for the equipment, the recipient 
shall request disposition instructions 
from the Federal awarding agency. 
The Federal awarding agency shall 
determine whether the equipment can 
be used to meet the agency's 
requirements. If no requirement 
exists within that agency, the 
availability of the equipment shall be 
reported to the General Services 
Administration by the Federal 
awarding agency to determine 
whether a requirement for the 
equipment exists in other Federal 
agencies. The Federal awarding 
agency shall issue instructions to the 
recipient no later than 120 calendar 
days after the recipient's request and 
the following procedures shall 
govern. 
    (1) If so instructed or if disposition 
instructions are not issued within 120 
calendar days after the recipient's 
request, the recipient  
shall sell the equipment and 
reimburse the Federal awarding 
agency an amount computed by 
applying to the sales proceeds the 
percentage of Federal participation in 
the cost of the original project or 
program. However, the recipient shall 
be permitted to deduct and retain 
from the Federal share $500 or ten 
percent of the proceeds, whichever is 
less,  

for the recipient's selling and 
handling expenses. 
    (2) If the recipient is instructed to 
ship the equipment elsewhere, the 
recipient shall be reimbursed by the 
Federal Government by an amount 
which is computed by applying the 
percentage of the recipient's 
participation in the cost of the 
original project or program to the 
current fair market value of the 
equipment, plus any reasonable 
shipping or interim storage costs 
incurred. 
    (3) If the recipient is instructed to 
otherwise dispose of the equipment, 
the recipient shall be reimbursed by 
the Federal awarding agency for such 
costs incurred in its disposition. 
    (4) The Federal awarding agency 
may reserve the right to transfer the 
title to the Federal Government or to 
a third party named by the Federal 
Government when such third party is 
otherwise eligible under existing 
statutes. Such transfer shall be subject 
to the following standards. 
    (i) The equipment shall be 
appropriately identified in the award 
or otherwise made known to the 
recipient in writing. 
    (ii) The Federal awarding agency 
shall issue disposition instructions 
within 120 calendar days after receipt 
of a final inventory. The final 
inventory shall list all equipment 
acquired with grant funds and 
federally-owned equipment. If the 
Federal awarding agency fails to 
issue disposition instructions within 
the 120 calendar day period, the 
recipient shall apply the standards of 
this section, as appropriate. 
    (iii) When the Federal awarding 
agency exercises its right to take title, 
the equipment shall be subject to the 
provisions for federally-owned 
equipment. 
 
Sec. 19.35  Supplies and other 
expendable property. 
    (a) Title to supplies and other 
expendable property shall vest in the 
recipient upon acquisition. If there is 
a residual inventory of unused 
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supplies exceeding $5000 in total 
aggregate value upon termination or 
completion of the project or program 
and the supplies are not needed for 
any other federally-sponsored project 
or program, the recipient shall retain 
the supplies for use on non-Federal 
sponsored activities or sell them, but 
shall, in either case, compensate the 
Federal Government for its share. 
The amount of compensation shall be 
computed in the same manner as for 
equipment. 
    (b) The recipient shall not use 
supplies acquired with Federal funds 
to provide services to non-Federal 
outside organizations for a fee that is 
less than private companies charge 
for equivalent services, unless 
specifically authorized by Federal 
statute as long as the Federal 
Government retains an interest in the 
supplies. 
 
Sec. 19.36  Intangible property. 
    (a) The recipient may copyright 
any work that is subject to copyright 
and was developed, or for which 
ownership was purchased, under an 
award. The Federal awarding 
agency(ies) reserve a royalty-free, 
nonexclusive and irrevocable right to 
reproduce, publish, or otherwise use 
the work for Federal purposes, and to 
authorize others to do so. 
    (b) Recipients are subject to 
applicable regulations governing 
patents and inventions, including 
government-wide regulations issued 
by the Department of Commerce at 
37 CFR part 401, ``Rights to 
Inventions Made by Nonprofit 
Organizations and Small Business 
Firms Under Government Grants, 
Contracts and Cooperative 
Agreements.'' 
    (c) The Federal Government has 
the right to: 
    (1) Obtain, reproduce, publish or 
otherwise use the data first produced 
under an award; and  
    (2) Authorize others to receive, 
reproduce, publish, or otherwise use 
such data for Federal purposes. 

    (d)(1) In addition, in response to a 
Freedom of Information Act (FOIA) 
request for research data relating to 
published research findings produced 
under an award that were used by the 
Federal Government in developing an 
agency action that has the force and 
effect of law, the Federal awarding 
agency shall request, and the 
recipient shall provide, within a 
reasonable time, the research data so 
that they can be made available to the 
public through the procedures 
established under the FOIA. If the 
Federal awarding agency obtains the 
research data solely in response to a 
FOIA request, the agency may charge 
the requester a reasonable fee 
equaling the full incremental cost of 
obtaining the research data. This fee 
should reflect costs incurred by the 
agency, the recipient, and applicable 
subrecipients. This fee is in addition 
to any fees the agency may assess 
under the FOIA (5 U.S.C. 
552(a)(4)(A)). 
    (2) The following definitions apply 
for purposes of this paragraph (d): 
    (i) Research data is defined as the 
recorded factual material commonly 
accepted in the scientific community 
as necessary to validate research 
findings, but not any of the 
following: preliminary analyses, 
drafts of scientific papers, plans for 
future research, peer reviews, or 
communications with colleagues. 
This ``recorded'' material excludes 
physical objects (e.g., laboratory 
samples). Research data also do not 
include: 
    (A) Trade secrets, commercial 
information, materials necessary to 
be held confidential by a researcher 
until they are published, or similar 
information which is protected under 
law; and 
    (B) Personnel and medical 
information and similar information 
the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy, such as 
information that could be used to 
identify a particular person in a 
research study. 

    (ii) Published is defined as either 
when: 
    (A) Research findings are 
published in a peer-reviewed 
scientific or technical journal; or 
    (B) A Federal agency publicly and 
officially cites the research findings 
in support of an agency action that 
has the force and effect of law. 
    (iii) Used by the Federal 
Government in developing an agency 
action that has the force and effect of 
law is defined as when an agency 
publicly and officially cites the 
research findings in support of an 
agency action that has the force and 
effect of law. 
    (e) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon 
acquisition in the recipient. The 
recipient shall use that property for 
the originally-authorized purpose, 
and the recipient shall not encumber 
the property without approval of the 
Federal awarding agency. When no 
longer needed for the originally 
authorized purpose, disposition of the 
intangible property shall occur in 
accordance with the provisions of 
paragraph Sec. 19.34(g). 
 
Sec. 19.37  Property trust 
relationship. 
    Real property, equipment, 
intangible property and debt 
instruments that are acquired or 
improved with Federal funds shall be 
held in trust by the recipient as 
trustee for the beneficiaries of the 
project or program under which the 
property was acquired or improved. 
Agencies may require recipients to 
record liens or other appropriate 
notices of record to indicate that 
personal or real property has been 
acquired or improved with Federal 
funds and that use and disposition 
conditions apply to the property. 
 

Procurement Standards 
 
Sec. 19.40  Purpose of procurement 
standards. 
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    Sections 19.41 through 19.48 set 
forth standards for use by recipients 
in establishing procedures for the 
procurement of supplies and other 
expendable property, equipment, real 
property and other services with 
Federal funds. These standards are 
furnished to ensure that such 
materials and services are obtained in 
an effective manner and in 
compliance with the provisions of 
applicable Federal statutes and 
executive orders. No additional 
procurement standards or 
requirements shall be imposed by the 
Federal awarding agencies upon 
recipients, unless specifically 
required by Federal statute or 
executive order or approved by 
OMB. 
 
Sec. 19.41  Recipient 
responsibilities. 
    The standards contained in this 
section do not relieve the recipient of 
the contractual responsibilities arising 
under its contract(s). The recipient is 
the responsible authority, without 
recourse to the Federal awarding 
agency, regarding the settlement and 
satisfaction of all contractual and 
administrative issues arising out of 
procurements entered into in support 
of an award or other agreement. This 
includes disputes, claims, protests of 
award, source evaluation or other 
matters of a contractual nature. 
Matters concerning violation of 
statute are to be referred to such 
Federal, State or local authority as 
may have proper jurisdiction. 
 
Sec. 19.42  Codes of conduct. 
    The recipient shall maintain 
written standards of conduct 
governing the performance of its 
employees engaged in the award and 
administration of contracts. No 
employee, officer, or agent shall 
participate in the selection, award, or 
administration of a contract supported 
by Federal funds if a real or apparent 
conflict of interest would be 
involved. Such a conflict would arise 
when the employee, officer, or agent, 

any member of his or her immediate 
family, his or her partner, or an 
organization which employs or is 
about to employ any of the parties 
indicated herein, has a financial or 
other interest in the firm selected for 
an award. The officers, employees, 
and agents of the recipient shall 
neither solicit nor accept gratuities, 
favors, or anything of monetary value 
from contractors, or parties to 
subagreements. However, recipients 
may set standards for situations in 
which the financial interest is not 
substantial or the gift is an unsolicited 
item of nominal value. The standards 
of conduct shall provide for 
disciplinary actions to be applied for 
violations of such standards by 
officers, employees, or agents of the 
recipient. 
 
Sec. 19.43  Competition. 
    All procurement transactions shall 
be conducted in a manner to provide, 
to the maximum extent practical, 
open and free competition. The 
recipient shall be alert to 
organizational conflicts of interest as 
well as noncompetitive practices 
among contractors that may restrict 
or eliminate competition or otherwise 
restrain trade. In order to ensure 
objective contractor performance and 
eliminate unfair competitive 
advantage, contractors that develop 
or draft specifications, requirements, 
statements of work, invitations for 
bids and/or requests for proposals 
shall be excluded from competing for 
such procurements. Awards shall be 
made to the bidder or offeror whose 
bid or offer is responsive to the 
solicitation and is most advantageous 
to the recipient, price, quality and 
other factors considered. Solicitations 
shall clearly set forth all requirements 
that the bidder or offeror shall fulfill 
in order for the bid or offer to be 
evaluated by the recipient. Any and 
all bids or offers may be rejected 
when it is in the recipient's interest to 
do so. 
 

Sec. 19.44  Procurement 
procedures. 
    (a) All recipients shall establish 
written procurement procedures. 
These procedures shall provide for, at 
a minimum, that the conditions in 
paragraphs (a)(1), (2) and (3) of this 
section apply. 
    (1) Recipients avoid purchasing 
unnecessary items. 
    (2) Where appropriate, an analysis 
is made of lease and purchase 
alternatives to determine which 
would be the most economical and 
practical procurement for the Federal 
Government. 
    (3) Solicitations for goods and 
services provide for all of the 
following: 
    (i) A clear and accurate description 
of the technical requirements for the 
material, product or service to be 
procured. In competitive 
procurements, such a description 
shall not contain features which 
unduly restrict competition. 
    (ii) Requirements which the 
bidder/offeror must fulfill and all 
other factors to be used in evaluating 
bids or proposals. 
    (iii) A description, whenever 
practicable, of technical requirements 
in terms of functions to be performed 
or performance required, including 
the range of acceptable characteristics 
or minimum acceptable standards. 
    (iv) The specific features of 
``brand name or equal'' descriptions 
that bidders are required to meet 
when such items are included in the 
solicitation. 
    (v) The acceptance, to the extent 
practicable and economically 
feasible, of products and services 
dimensioned in the metric system of 
measurement. 
    (vi) Preference, to the extent 
practicable and economically 
feasible, for products and services 
that conserve natural resources and 
protect the environment and are 
energy efficient. 
    (b) Positive efforts shall be made 
by recipients to utilize small 
businesses, minority-owned firms, 
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and women's business enterprises, 
whenever possible. Recipients of 
Federal awards shall take all of the 
following steps to further this goal. 
    (1) Ensure that small businesses, 
minority-owned firms, and women's 
business enterprises are used to the 
fullest extent practicable. 
    (2) Make information on 
forthcoming opportunities available 
and arrange timeframes for purchases 
and contracts to encourage and 
facilitate participation by small 
businesses, minority-owned firms, 
and women's business enterprises. 
    (3) Consider in the contract 
process whether firms competing for 
larger contracts intend to subcontract 
with small businesses, minority-
owned firms, and women's business 
enterprises. 
    (4) Encourage contracting with 
consortiums of small businesses, 
minority-owned firms and women's 
business enterprises when a contract 
is too large for one of these firms to 
handle individually. 
    (5) Use the services and assistance, 
as appropriate, of such organizations 
as the Small Business Administration 
and the Department of Commerce's 
Minority Business Development 
Agency in the solicitation and 
utilization of small businesses, 
minority-owned firms, and women's 
business enterprises. 
    (c) The type of procuring 
instruments used (e.g., fixed price 
contracts, cost reimbursable 
contracts, purchase orders, and 
incentive contracts) shall be 
determined by the recipient but shall 
be appropriate for the particular 
procurement and for promoting the 
best interest of the program or project 
involved. The ``cost-plus-a-
percentage-of-cost'' or ``percentage of 
construction cost'' methods of 
contracting shall not be used. 
    (d) Contracts shall be made only 
with responsible contractors who 
possess the potential ability to 
perform successfully under the terms  
and conditions of the proposed 
procurement. Consideration shall be 

given to such matters as contractor 
integrity, record of past performance, 
financial and technical resources or 
accessibility to other necessary 
resources. In certain circumstances, 
contracts with certain parties are 
restricted by 49 CFR part 29, the 
implementation of E.O.'s 12549 and 
12689, ``Debarment and Suspension.'' 
    (e) Recipients shall, on request, 
make available for the Federal 
awarding agency, pre-award review 
and procurement documents, such as 
request for proposals or invitations 
for bids, independent cost estimates, 
etc., when any of the following 
conditions apply. 
    (1) A recipient's procurement 
procedures or operation fails to 
comply with the procurement 
standards in this part. 
    (2) The procurement is expected to 
exceed the small purchase threshold 
fixed at 41 U.S.C. 403 (11) (currently 
$25,000) and is to be awarded 
without competition or only one bid 
or offer is received in response to a 
solicitation. 
    (3) The procurement, which is 
expected to exceed the small 
purchase threshold, specifies a 
``brand name'' product. 
    (4) The proposed award over the 
small purchase threshold is to be 
awarded to other than the apparent 
low bidder under a sealed bid 
procurement. 
    (5) A proposed contract 
modification changes the scope of a 
contract or increases the contract 
amount by more than the amount of 
the small purchase threshold. 
    (f) Additional procurement 
procedures. 
    (1) Section 165 of the STAA of 
1982, as amended; section 337 of the 
Surface Transportation and Uniform 
Relocation Assistance Act 
(STURAA) of 1987, 49 U.S.C. 1601, 
section 1048 of the Intermodal 
Surface Transportation Efficiency 
Act of 1991, and section 9129 of the 
Aviation Safety and Capacity 
Expansion Act of 1990, 49 U.S.C. 
app. 2226, impose Buy America 

requirements on the procurement of 
foreign products and materials by all 
recipients of FHWA, FTA, and 
Federal Aviation Administration 
(FAA) funds. Procedures are 
contained in 49 CFR part 660, Buy 
America Requirements and part 661, 
Buy America Requirements--STAA 
of 1982. In addition, for FTA 
recipients, nonregulatory guidance is 
contained in FTA Circular 4220.1B, 
Third Party Contracting Guidelines, 
Chapter I, section 11. Non-regulatory 
guidance for FAA programs is 
contained in FAA Order 5100.38A 
and special conditions in grant 
awards. 
    (2) Section 511(a)(16) of the 
Airport and Airway Improvement Act 
of 1982, 49 U.S.C. app. 2210, 
requires FAA recipients and 
subrecipients to extend the use of 
qualifications-based (e.g., 
architectural and engineering 
services) contract selection 
procedures to certain other related 
areas and to award such contracts in 
the same manner as Federal contracts 
for architectural and engineering 
services are negotiated under Title IX 
of the 1949 Federal Property and 
Administrative Services Act, or 
equivalent airport sponsor 
qualifications based requirements. 
Non-regulatory guidance for FAA 
programs is contained in FAA Order 
5100.38A and special conditions in 
grant awards. 
    (3) Section 3(a)(2)(C) of the 
Federal Transit Act, as amended, (49 
U.S.C. app. 1602(a)(2)(C)) prohibits 
the use of grant or loan funds to 
support procurements utilizing 
exclusionary or discriminatory 
specifications. Nonregulatory 
guidance is contained in FTA 
Circular 4220.1B, Third Party 
Contracting Guidelines, Chapter I, 
section 15 and Attachment A. 
    (4) Section 1241(b)(1) of 46 
U.S.C. and 46 CFR part 381, Cargo 
Preference--U.S. Flag Vessels impose 
cargo preference requirements on the 
shipment of foreign made goods for 
FTA recipients. Nonregulatory 
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guidance is contained in FTA 
Circular 4220.1B, Third Party 
Contracting Guidelines, Chapter I, 
section 10. 
 
Sec. 19.45  Cost and price analysis. 
    Some form of cost or price analysis 
shall be made and documented in the 
procurement files in connection with 
every procurement action. Price 
analysis may be accomplished in 
various ways, including the 
comparison of price quotations 
submitted, market prices and similar 
indicia, together with discounts. Cost 
analysis is the review and evaluation 
of each element of cost to determine 
reasonableness, allocability and 
allowability. 
 
Sec. 19.46  Procurement records. 
    Procurement records and files for 
purchases in excess of the small 
purchase threshold shall include the 
following at a minimum: 
    (a) Basis for contractor selection, 
    (b) Justification for lack of 
competition when competitive bids or 
offers are not obtained, and  
    (c) Basis for award cost or price. 
 
Sec. 19.47  Contract 
administration. 
    A system for contract 
administration shall be maintained to 
ensure contractor conformance with 
the terms, conditions and 
specifications of the contract and to 
ensure adequate and timely follow up 
of all purchases. Recipients shall 
evaluate contractor performance and 
document, as appropriate, whether 
contractors have met the terms, 
conditions, and specifications of the 
contract. 
 
Sec. 19.48  Contract provisions. 
    The recipient shall include, in 
addition to provisions to define a 
sound and complete agreement, the 
following provisions in all contracts. 
The following provisions shall also 
be applied to subcontracts. 
    (a) Contracts in excess of the small 
purchase threshold shall contain 

contractual provisions or conditions 
that allow for administrative, 
contractual, or legal remedies in 
instances in which a contractor 
violates or breaches the contract 
terms, and provide for such remedial 
actions as may be appropriate. 
    (b) All contracts in excess of the 
small purchase threshold shall 
contain suitable provisions for 
termination by the recipient, 
including the manner by which 
termination shall be effected and the 
basis for settlement. In addition, such 
contracts shall describe conditions 
under which the contract may be 
terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 
    (c) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
shall provide for the recipient to 
follow its own requirements relating 
to bid guarantees, performance 
bonds, and payment bonds unless the 
construction contract or subcontract 
exceeds $100,000. For those 
contracts or subcontracts exceeding 
$100,000, the Federal awarding 
agency may accept the bonding 
policy and requirements of the 
recipient, provided the Federal 
awarding agency has made a 
determination that the Federal 
Government's interest is adequately 
protected. If such a determination has 
not been made, the minimum 
requirements shall be as follows: 
    (1) A bid guarantee from each 
bidder equivalent to five percent of 
the bid price. The ``bid guarantee'' 
shall consist of a firm commitment 
such as a bid bond, certified check, or 
other negotiable instrument 
accompanying a bid as assurance that 
the bidder shall, upon acceptance of 
his bid, execute such contractual 
documents as may be required within 
the time specified. 
    (2) A performance bond on the part 
of the contractor for 100 percent of 
the contract price. A ``performance 

bond'' is one executed in connection 
with a contract to secure fulfillment 
of all the contractor's obligations 
under such contract. 
    (3) A payment bond on the part of 
the contractor for 100 percent of the 
contract price. A ``payment bond'' is 
one executed in connection with a 
contract to assure payment as 
required by statute of all persons 
supplying labor and material in the 
execution of the work provided for in 
the contract. 
    (4) Where bonds are required in 
the situations described herein, the 
bonds shall be obtained from 
companies holding certificates of 
authority as acceptable sureties 
pursuant to 31 CFR part 223, ``Surety 
Companies Doing Business with the 
United States.'' 
    (d) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients shall 
include a provision to the effect that 
the recipient, the Federal awarding 
agency, the Comptroller General of 
the United States, or any of their duly 
authorized representatives, shall have 
access to any books, documents, 
papers and records of the contractor 
which are directly pertinent to a 
specific program for the purpose of 
making audits, examinations, 
excerpts and transcriptions. 
    (e) All contracts, including small 
purchases, awarded by recipients and 
their contractors shall contain the 
procurement provisions of appendix 
A to this part, as applicable. 
 

Reports and Records 
 
Sec. 19.50  Purpose of reports and 
records. 
    Sections 19.51 through 19.53 set 
forth the procedures for monitoring 
and reporting on the recipient's 
financial and program performance 
and the necessary standard reporting 
forms. They also set forth record 
retention requirements. 
 
Sec. 19.51  Monitoring and 
reporting program performance. 
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    (a) Recipients are responsible for 
managing and monitoring each 
project, program, subaward, function 
or activity supported by the award. 
Recipients shall monitor subawards 
to ensure subrecipients have met the 
audit requirements as delineated in 
Sec. 19.26. 
    (b) The Federal awarding agency 
shall prescribe the frequency with 
which the performance reports shall 
be submitted. Except as provided in 
Sec. 19.51(f), performance reports 
shall not be required more frequently 
than quarterly or, less frequently than 
annually. Annual reports shall be due 
90 calendar days after the grant year; 
quarterly or semi-annual reports shall 
be due 30 days after the reporting 
period. The Federal awarding agency 
may require annual reports before the 
anniversary dates of multiple year 
awards in lieu of these requirements. 
The final performance reports are due 
90 calendar days after the expiration 
or termination of the award. 
    (c) If inappropriate, a final 
technical or performance report shall 
not be required after completion of 
the project. 
    (d) When required, performance 
reports shall generally contain, for 
each award, brief information on each 
of the following: 
    (1) A comparison of actual 
accomplishments with the goals and 
objectives established for the period, 
the findings of the investigator, or 
both. Whenever appropriate and the 
output of programs or projects can be 
readily quantified, such quantitative 
data should be related to cost data for 
computation of unit costs. 
    (2) Reasons why established goals 
were not met, if appropriate. 
    (3) Other pertinent information 
including, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 
    (e) Recipients shall not be required 
to submit more than the original and 
two copies of performance reports. 
    (f) Recipients shall immediately 
notify the Federal awarding agency 
of developments that have a 

significant impact on the award-
supported activities. Also, 
notification shall be given in the case 
of problems, delays, or adverse 
conditions which materially impair 
the ability to meet the objectives of 
the award. This notification shall 
include a statement of the action 
taken or contemplated, and any 
assistance needed to resolve the 
situation. 
    (g) Federal awarding agencies may 
make site visits, as needed. 
    (h) Federal awarding agencies shall 
comply with clearance  
requirements of 5 CFR part 1320 
when requesting performance data 
from recipients. 
 
Sec. 19.52  Financial reporting. 
    (a) The following forms or such 
other forms as may be approved by 
OMB are authorized for obtaining 
financial information from recipients.    
(1) SF-269 or SF-269A, Financial 
Status Report. 
    (i) Each Federal awarding agency 
shall require recipients to use the SF-
269 or SF-269A to report the status 
of funds for all nonconstruction 
projects or programs. A Federal 
awarding agency may, however, have 
the option of not requiring the SF-269 
or SF-269A when the SF-270, 
Request for Advance or 
Reimbursement, or SF-272, Report of 
Federal Cash Transactions, is 
determined to provide adequate 
information to meet its needs, except 
that a final SF-269 or SF-269A shall 
be required at the completion of the 
project when the SF-270 is used only 
for advances. 
    (ii) The Federal awarding agency 
shall prescribe whether the report 
shall be on a cash or accrual basis. If 
the Federal awarding agency requires 
accrual information and the 
recipient's accounting records are not 
normally kept on the accrual basis, 
the recipient shall not be required to 
convert its accounting system, but 
shall develop such  

accrual information through best 
estimates based on an analysis of the 
documentation on hand. 
    (iii) The Federal awarding agency 
shall determine the frequency of the 
Financial Status Report for each 
project or program, considering the 
size and complexity of the particular 
project or program. However, the 
report shall not be required more 
frequently than quarterly or less 
frequently than annually. A final 
report shall be required at the 
completion of the agreement. 
    (iv) The Federal awarding agency 
shall require recipients to submit the 
SF-269 or SF-269A (an original and 
no more than two copies) no later 
than 30 days after the end of each 
specified reporting period for 
quarterly and semi-annual reports, 
and 90 calendar days for annual and 
final reports. Extensions of reporting 
due dates may be approved by the 
Federal awarding agency upon 
request of the recipient. 
    (2) SF-272, Report of Federal Cash 
Transactions. 
    (i) When funds are advanced to 
recipients the Federal awarding  
agency shall require each recipient to 
submit the SF-272 and, when 
necessary, its continuation sheet, SF-
272a. The Federal awarding agency 
shall use this report to monitor cash 
advanced to recipients and to obtain 
disbursement information for each 
agreement with the recipients. 
    (ii) Federal awarding agencies may 
require forecasts of Federal cash 
requirements in the ``Remarks'' 
section of the report. 
    (iii) When practical and deemed 
necessary, Federal awarding agencies 
may require recipients to report in the 
``Remarks'' section the amount of 
cash advances received in excess of 
three days. Recipients shall provide 
short narrative explanations of 
actions taken to reduce the excess 
balances. 
    (iv) Recipients shall be required to 
submit not more than the original and 
two copies of the SF-272 15 calendar 
days following the end of each 
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quarter. The Federal awarding 
agencies may require a monthly 
report from those recipients receiving 
advances totaling $1 million or more 
per year. 
    (v) Federal awarding agencies may 
waive the requirement for submission 
of the SF-272 for any one of the 
following reasons: 
    (A) When monthly advances do 
not exceed $25,000 per recipient,  
provided that such advances are 
monitored through other forms 
contained in this section; 
    (B) If, in the Federal awarding 
agency's opinion, the recipient's 
accounting controls are adequate to 
minimize excessive Federal 
advances; or, 
    (C) When the electronic payment 
mechanisms provide adequate data. 
    (b) When the Federal awarding 
agency needs additional information 
or more frequent reports, the 
following shall be observed. 
    (1) When additional information is 
needed to comply with legislative 
requirements, Federal awarding 
agencies shall issue instructions to 
require recipients to submit such 
information under the ``Remarks'' 
section of the reports. 
    (2) When a Federal awarding 
agency determines that a recipient's 
accounting system does not meet the 
standards in Sec. 19.21, additional 
pertinent information to further 
monitor awards may be obtained 
upon written notice to the recipient 
until such time as the system is 
brought up to standard. The Federal 
awarding agency, in obtaining this 
information, shall comply with report 
clearance requirements of 5 CFR part 
1320. 
    (3) Federal awarding agencies are 
encouraged to shade out any line item 
on any report if not necessary. 
    (4) Federal awarding agencies may 
accept the identical information from 
the recipients in machine readable 
format or computer printouts or 
electronic outputs in lieu of 
prescribed formats. 
 

Sec. 19.53  Retention and access 
requirements for records. 
    (a) This section sets forth 
requirements for record retention and 
access to records for awards to 
recipients. Federal awarding agencies 
shall not impose any other record 
retention or access requirements upon 
recipients. 
    (b) Financial records, supporting 
documents, statistical records, and all 
other records pertinent to an award 
shall be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 
annually, from the date of the 
submission of the quarterly or annual 
financial report, as authorized by the 
Federal awarding agency. The only 
exceptions are the following. 
    (1) If any litigation, claim, or audit 
is started before the expiration of the 
3-year period, the records shall be 
retained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 
    (2) Records for real property and 
equipment acquired with Federal 
funds shall be retained for 3 years 
after final disposition. 
    (3) When records are transferred to 
or maintained by the Federal 
awarding agency, the 3-year retention 
requirement is not applicable to the 
recipient. 
    (4) Indirect cost rate proposals, 
cost allocations plans, etc. as 
specified in paragraph Sec. 19.53(g). 
    (c) Copies of original records may 
be substituted for the original records 
if authorized by the Federal awarding 
agency. 
    (d) The Federal awarding agency 
shall request transfer of certain 
records to its custody from recipients 
when it determines that the records 
possess long term retention value. 
However, in order to avoid duplicate 
recordkeeping, a Federal awarding 
agency may make arrangements for 
recipients to retain any records that 
are continuously needed for joint use. 

    (e) The Federal awarding agency, 
the Inspector General, Comptroller 
General of the United States, or any 
of their duly authorized 
representatives, have the right of 
timely and unrestricted access to any 
books, documents, papers, or other 
records of recipients that are pertinent 
to the awards, in order to make 
audits, examinations, excerpts, 
transcripts and copies of such 
documents. This right also includes 
timely and reasonable access to a 
recipient's personnel for the purpose 
of interview and discussion related to 
such documents. The rights of access 
in this paragraph are not limited to 
the required retention period, but 
shall last as long as records are 
retained. 
    (f) Unless required by statute, no 
Federal awarding agency shall place 
restrictions on recipients that limit 
public access to the records of 
recipients that are pertinent to an 
award, except when the Federal 
awarding agency can demonstrate 
that such records shall be kept 
confidential and would have been 
exempted from disclosure pursuant to 
the Freedom of Information Act (5 
U.S.C. 552) if the records had 
belonged to the Federal awarding 
agency. 
    (g) Indirect cost rate proposals, 
cost allocations plans, etc. Paragraphs 
(g)(1) and (g)(2) of this section apply 
to the following types of documents, 
and their supporting records: Indirect 
cost rate computations or proposals, 
cost allocation plans, and any similar 
accounting computations of the rate 
at which a particular group of costs is 
chargeable (such as computer usage 
chargeback rates or composite fringe 
benefit rates). 
    (1) If submitted for negotiation. If 
the recipient submits to the Federal 
awarding agency or the subrecipient 
submits to the recipient the proposal, 
plan, or other computation to form 
the basis for negotiation of the rate, 
then the 3-year retention period for its 
supporting records starts on the date 
of such submission. 
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    (2) If not submitted for negotiation. 
If the recipient is not required to 
submit to the Federal awarding 
agency or the subrecipient is not 
required to submit to the recipient the 
proposal, plan, or other computation 
for negotiation purposes, then the 3-
year retention period for the proposal, 
plan, or other computation and its 
supporting records starts at the end of 
the fiscal year (or other accounting 
period) covered by the proposal, plan, 
or other computation. 
 
 

Termination and Enforcement 
 
Sec. 19.60  Purpose of termination 
and enforcement. 
    Sections 19.61 and 19.62 set forth 
uniform suspension, termination and 
enforcement procedures. 
 
Sec. 19.61  Termination. 
    (a) Awards may be terminated in 
whole or in part only if the conditions 
in paragraph (a) (1), (2) or (3) of this 
section apply. 
    (1) By the Federal awarding 
agency, if a recipient materially fails 
to comply with the terms and 
conditions of an award. 
    (2) By the Federal awarding 
agency with the consent of the 
recipient, in which case the two 
parties shall agree upon the 
termination conditions, including the 
effective date and, in the case of 
partial termination, the portion to be 
terminated. 
    (3) By the recipient upon sending 
to the Federal awarding agency 
written notification setting forth the 
reasons for such termination, the 
effective date, and, in the case of 
partial termination, the portion to be 
terminated. However, if the Federal 
awarding agency determines in the 
case of partial termination that the 
reduced or modified portion of the 
grant will not accomplish the 
purposes for which the grant was 
made, it may terminate the grant in its 
entirety under either paragraph (a) (1) 
or (2) of this section. 

    (b) If costs are allowed under an 
award, the responsibilities of the 
recipient referred to in Sec. 19.71(a), 
including those for property 
management as applicable, shall be 
considered in the termination of the 
award, and provision shall be made 
for continuing responsibilities of the 
recipient after termination, as 
appropriate. 
 
Sec. 19.62  Enforcement. 
    (a) Remedies for noncompliance. 
If a recipient materially fails to 
comply with the terms and conditions 
of an award, whether stated in a 
Federal statute, regulation, assurance, 
application, or notice of award, the 
Federal awarding agency may, in 
addition to imposing any of the 
special conditions outlined in Sec. 
19.14, take one or more of the 
following actions, as appropriate in 
the circumstances. 
    (1) Temporarily withhold cash 
payments pending correction of the 
deficiency by the recipient or more 
severe enforcement action by the 
Federal awarding agency. 
    (2) Disallow (that is, deny both use 
of funds and any applicable matching 
credit for) all or part of the cost of the 
activity or action not in compliance. 
    (3) Wholly or partly suspend or 
terminate the current award. 
    (4) Withhold further awards for the 
project or program. 
    (5) Take other remedies that may 
be legally available. 
    (b) Hearings and appeals. In taking 
an enforcement action, the awarding 
agency shall provide the recipient an 
opportunity for hearing, appeal, or 
other administrative proceeding to 
which the recipient is entitled under 
any statute or regulation applicable to 
the action involved. 
    (c) Effects of suspension and 
termination. Costs of a recipient 
resulting from obligations incurred by 
the recipient during a suspension or 
after termination of an award are not 
allowable unless the awarding agency 
expressly authorizes them in the 
notice of suspension or termination or 

subsequently. Other recipient costs 
during suspension or after 
termination which are necessary and 
not reasonably avoidable are 
allowable if the conditions in 
paragraph (c) (1) or (2) of this section 
apply. 
    (1) The costs result from 
obligations which were properly 
incurred by the recipient before the 
effective date of suspension or 
termination, are not in anticipation of 
it, and in the case of a termination, 
are noncancellable. 
    (2) The costs would be allowable if 
the award were not suspended or 
expired normally at the end of the 
funding period in which the 
termination takes effect. 
    (d) Relationship to debarment and 
suspension. The enforcement 
remedies identified in this section, 
including suspension and termination, 
do not preclude a recipient from 
being subject to debarment and 
suspension under E.O.s 12549 and 
12689 and 49 CFR part 29 (see Sec. 
19.13). 
 
Subpart D--After-the-Award 
Requirements 
  
Sec. 19.70  Purpose. 
    Sections 19.71 through 19.73 
contain closeout procedures and other 
procedures for subsequent 
disallowances and adjustments. 
 
Sec. 19.71  Closeout procedures. 
    (a) Recipients shall submit, within 
90 calendar days after the date of 
completion of the award, all 
financial, performance, and other 
reports as required by the terms and 
conditions of the award. The Federal 
awarding agency may approve 
extensions when requested by the 
recipient. 
    (b) Unless the Federal awarding 
agency authorizes an extension, a 
recipient shall liquidate all 
obligations incurred under the award 
not later than 90 calendar days after 
the funding period or the date of 
completion as specified in the terms 
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and conditions of the award or in 
agency implementing instructions. 
    (c) The Federal awarding agency 
shall make prompt payments to a 
recipient for allowable reimbursable 
costs under the award being closed 
out. 
    (d) The recipient shall promptly 
refund any balances of unobligated 
cash that the Federal awarding 
agency has advanced or paid and that 
is not authorized to be retained by the 
recipient for use in other projects. 
OMB Circular A-129 governs 
unreturned amounts that become 
delinquent debts. 
    (e) When authorized by the terms 
and conditions of the award, the 
Federal awarding agency shall make 
a settlement for any upward or 
downward adjustments to the Federal 
share of costs after closeout reports 
are received. 
    (f) The recipient shall account for 
any real and personal property 
acquired with Federal funds or 
received from the Federal 
Government in accordance with Secs. 
19.31 through 19.37. 
    (g) In the event a final audit has 
not been performed prior to the 
closeout of an award, the Federal 
awarding agency shall retain the right 
to recover an appropriate amount 
after fully considering the 
recommendations on disallowed costs 
resulting from the final audit. 
 
Sec. 19.72  Subsequent adjustments 
and continuing responsibilities. 
    (a) The closeout of an award does 
not affect any of the following. 
    (1) The right of the Federal 
awarding agency to disallow costs 
and recover funds on the basis of a 
later audit or other review. 
    (2) The obligation of the recipient 
to return any funds due as a result of 
later refunds, corrections, or other 
transactions. 
    (3) Audit requirements in Sec. 
19.26. 
    (4) Property management 
requirements in Secs. 19.31 through 
19.37. 

    (5) Records retention as required in 
Sec. 19.53. 
    (b) After closeout of an award, a 
relationship created under an award 
may be modified or ended in whole 
or in part with the consent of the 
Federal awarding agency and the 
recipient, provided the 
responsibilities of the recipient 
referred to in Sec. 19.73(a), including 
those for property management as 
applicable, are considered and 
provisions made for continuing 
responsibilities of the recipient, as 
appropriate. 
 
Sec. 19.73  Collection of amounts 
due. 
    (a) Any funds paid to a recipient in 
excess of the amount to which the 
recipient is finally determined to be 
entitled under the terms and 
conditions of the award constitute a 
debt to the Federal Government. If 
not paid within a reasonable period 
after the demand for payment, the 
Federal awarding agency may reduce 
the debt by the provisions of 
paragraph (a) (1), (2) or (3) of this 
section. 
    (1) Making an administrative offset 
against other requests for 
reimbursements. 
    (2) Withholding advance payments 
otherwise due to the recipient. 
    (3) Taking other action permitted 
by statute. 
    (b) Except as otherwise provided 
by law, the Federal awarding agency 
shall charge interest on an overdue 
debt in accordance with 4 CFR 
chapter II, ``Federal Claims 
Collection Standards.'' 
 

Appendix A to Part 19--Contract 
Provisions 

 
    All contracts, awarded by a 
recipient including small purchases, 
shall contain the following provisions 
as applicable: 
    1. Equal Employment Opportunity-
-All contracts shall contain a 
provision requiring compliance with 
E.O. 11246, ``Equal Employment 

Opportunity,'' as amended by E.O. 
11375, ``Amending Executive Order 
11246 Relating to Equal Employment 
Opportunity,'' and as supplemented 
by regulations at 41 CFR part 60, 
``Office of Federal Contract 
Compliance Programs, Equal 
Employment Opportunity, 
Department of Labor.'' 
    2. Copeland ``Anti-Kickback'' Act 
(18 U.S.C. 874 and 40 U.S.C. 276c)--
All contracts and subgrants in excess 
of $2,000 for construction or repair 
awarded by recipients and 
subrecipients shall include a 
provision for compliance with the 
Copeland ``Anti-Kickback'' Act (18 
U.S.C. 874), as supplemented by 
Department of Labor regulations (29 
CFR part 3, ``Contractors and 
Subcontractors on Public Building or 
Public Work Financed in Whole or in 
part by Loans or Grants from the 
United States''). The Act provides 
that each contractor or subrecipient 
shall be prohibited from inducing, by 
any means, any person employed in 
the construction, completion, or 
repair of public work, to give up any 
part of the compensation to which he 
is otherwise entitled. The recipient 
shall report all suspected or reported 
violations to the Federal awarding 
agency. 
    3. Davis-Bacon Act, as amended 
(40 U.S.C. 276a to a-7)--When 
required by Federal program 
legislation, all construction contracts 
awarded by the recipients and 
subrecipients of more than $2000 
shall include a provision for 
compliance with the Davis-Bacon 
Act (40 U.S.C. 276a to a(7) and as 
supplemented by Department of 
Labor regulations (29 CFR part 5, 
``Labor Standards Provisions 
Applicable to Contracts Governing 
Federally Financed and Assisted 
Construction''). Under this Act, 
contractors shall be required to pay 
wages to laborers and mechanics at a 
rate not less than the minimum wages 
specified in a wage determination 
made by the Secretary of Labor. In 
addition, contractors shall be required 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 2 174 

to pay wages not less than once a 
week. The recipient shall place a 
copy of the current prevailing wage 
determination issued by the 
Department of Labor in each 
solicitation and the award of a 
contract shall be conditioned upon 
the acceptance of the wage 
determination. The recipient shall 
report all suspected or reported 
violations to the Federal awarding 
agency. 
    4. Contract Work Hours and Safety 
Standards Act (40 U.S.C. 327-333)--
Where applicable, all contracts 
awarded by recipients in excess of 
$2,000 for construction contracts and 
in excess of $2,500 for other 
contracts that involve the 
employment of mechanics or laborers 
shall include a provision for 
compliance with sections 102 and 
107 of the  
Contract Work Hours and Safety 
Standards Act (40 U.S.C. 327-333), 
as supplemented by Department of 
Labor regulations (29 CFR part 5). 
Under section 102 of the Act, each 
contractor shall be required to 
compute the wages of every 
mechanic and laborer on the basis of 
a standard work week of 40 hours. 
Work in excess of the standard work 
week is permissible provided that the 
worker is compensated at a rate of 
not less than 1\1/2\ times the basic 
rate of pay for all hours worked in 
excess of 40 hours in the work week. 
Section 107 of the Act is applicable 
to construction work and provides 
that no laborer or mechanic shall be 
required to work in surroundings or 
under working conditions which are 
unsanitary, hazardous or dangerous. 
These requirements do not apply to 
the purchases of supplies or materials 
or articles ordinarily available on the 
open market, or contracts for 
transportation or transmission of 
intelligence. 
    5. Rights to Inventions Made 
Under a Contract or Agreement--
Contracts or agreements for the 
performance of experimental, 
developmental, or research work 

shall provide for the rights of the 
Federal Government and the recipient 
in any resulting invention in 
accordance with 37 CFR part 401, 
``Rights to Inventions Made by 
Nonprofit Organizations and Small 
Business Firms Under Government 
Grants, Contracts and Cooperative 
Agreements,'' and any implementing 
regulations issued by the awarding 
agency. 
    6. Clean Air Act (42 U.S.C. 7401 
et seq.) and the Federal Water 
Pollution Control Act (33 U.S.C. 
1251 et seq.), as amended--Contracts 
and subgrants of amounts in excess of 
$100,000 shall contain a provision 
that requires the recipient to agree to 
comply with all applicable standards, 
orders or regulations issued pursuant 
to the Clean Air Act (42 U.S.C. 7401 
et seq.) and the Federal Water 
Pollution Control Act as amended (33 
U.S.C. 1251 et seq.). Violations shall 
be reported to the Federal awarding 
agency and the Regional Office of the 
Environmental Protection Agency 
(EPA). 
    7. Byrd Anti-Lobbying 
Amendment (31 U.S.C. 1352)--
Contractors who apply or bid for an 
award of $100,000 or more shall file 
the certification required by 49 CFR 
part 20, ``New Restrictions on 
Lobbying.'' Each tier certifies to the 
tier above that it will not and has not 
used Federal appropriated funds to 
pay any person or organization for 
influencing or attempting to influence 
an officer or employee of any agency, 
a member of Congress, officer or 
employee of Congress, or an 
employee of a member of Congress 
in connection with  
obtaining any Federal contract, grant 
or any other award covered by 31 
U.S.C. 1352. Each tier shall also 
disclose any lobbying with non-
Federal funds that takes place in 
connection with obtaining any 
Federal award. Such disclosures are 
forwarded from tier to tier up to the 
recipient. 
    8. Debarment and Suspension 
(E.O.s 12549 and 12689)--No 

contract shall be made to parties 
listed on the General Services 
Administration's List of Parties 
Excluded from Federal Procurement 
or Nonprocurement Programs in 
accordance with E.O.s 12549 and 
12689, ``Debarment and Suspension'' 
and 49 CFR part 29. This list contains 
the names of parties debarred, 
suspended, or otherwise excluded by 
agencies, and contractors declared 
ineligible under statutory or 
regulatory authority other than E.O. 
12549. Contractors with awards that 
exceed the small purchase threshold 
shall provide the required 
certification regarding its exclusion 
status and that of its principal 
employees. 
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Chapter 3 
Disabled Persons Employment, the Americans with 
Disabilities Act and Public Accommodations 

Complying with the Americans with Disabilities Act and Washington State public 
accommodations requirements can be confusing and complicated.  This Chapter 
contains the primary federal regulations and the Revised Code of Washington (RCW) 
laws your organization will need to be familiar with to ensure compliance.  For 
additional information, refer to Guide to Managing Your Public Transportation 
Grant.  Regulations included in this chapter are: 

• 49 CFR part 27, Nondiscrimination on the Basis of Handicap in Programs and 
Activities Receiving or Benefiting from Federal Financial Assistance 

• 49 CFR part 37, Transportation Services For Individuals With Disabilities (ADA) 
• RCW 49.60.030 Freedom from Discrimination—Declaration of Civil Rights 
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49 CFR PART 27—Nondiscrimination on the Basis of Disability 
in Programs and Activities Receiving or Benefiting from Federal 
Financial Assistance 
[Code of Federal Regulations] 
[Title 49, Volume 1] 
[Revised as of October 1, 2001] 
From the U.S. Government 
Printing Office via GPO Access 
[CITE: 49CFR27.1] 
 
Subtitle A--Office of the 
Secretary of Transportation 
 
Table of Contents 
 
Subpart A--General 
 
Sec. 27.1  Purpose. 
    The purpose of this part is to 
carry out the intent of section 504 
of the Rehabilitation Act of 1973 
(29 U.S.C. 794) as amended, to 
the end that no otherwise 
qualified individual with a 
disability in the United States 
shall, solely by reason of his or 
her disability, be excluded from 
the participation in, be denied the 
benefits of, or be subjected to 
discrimination under any program 
or activity receiving Federal 
financial assistance. 
 
Sec. 27.3  Applicability. 
    (a) This part applies to each 
recipient of Federal financial 
assistance from the Department of 
Transportation and to each 
program or activity that receives 
or benefits from such assistance. 
    (b) Design, construction, or 
alteration of buildings or other 
fixed facilities by public entities 
subject to part 37 of this title shall 
be in conformance with appendix 
A to part 37 of this title. All other 
entities subject to section 504 
shall design, construct or alter a 
building, or other fixed facilities 
shall be in conformance with 
either appendix A to part 37 of 
this title or the Uniform Federal 

Accessibility Standards, 41 CFR 
part 101-19 subpart 101-19.6, 
appendix A. 
 
Sec. 27.5  Definitions. 
    As used in this part: 
    Act means the Rehabilitation 
Act of 1973, Public Law 93-112, 
as amended. 
    Applicant means one who 
submits an application, request, or 
plan to be approved by a 
Departmental official or by a 
primary recipient as a condition to 
eligibility for Federal financial 
assistance, and application means 
such an application, request, or 
plan. 
    Commercial service airport 
means an airport that is defined as 
a commercial service airport for 
purposes of the Federal Aviation 
Administration's Airport 
Improvement Program and that 
enplanes annually 2500 or more 
passengers and receives 
scheduled passenger service of 
aircraft. 
    Department means the 
Department of Transportation. 
    Discrimination means denying 
handicapped persons the 
opportunity to participate in or 
benefit from any program or 
activity receiving Federal 
financial assistance. 
    Facility means all or any 
portion of buildings, structures, 
vehicles, equipment, roads, walks, 
parking lots, or other real or 
personal property or interest in 
such property. 
    Federal financial assistance 
means any grant, loan, contract 
(other than a procurement 
contract or a contract of insurance 
or guaranty), or any other 
arrangement by which the 
Department provides or otherwise 

makes available assistance in the 
form of: 
    (a) Funds; 
    (b) Services of Federal 
personnel; or 
    (c) Real or personal property or 
any interest in, or use of such 
property, including: 
    (1) Transfers or leases of such 
property for less than fair market 
value or for reduced 
consideration; and  
    (2) Proceeds from a subsequent 
transfer or lease of such property 
if the Federal share of its fair 
market value is not returned to the 
Federal Government. 
    Handicapped person means (1) 
any person who (a) has a physical 
or mental impairment that 
substantially limits one or more 
major life activities, (b) has a 
record of such an impairment, or 
(c) is regarded as having such an 
impairment. (2) As used in this 
definition, the phrase: 
    (a) Physical or mental 
impairment means (i) any 
physiological disorder or 
condition, cosmetic 
disfigurement, or anatomical loss 
affecting one or more of the 
following body systems: 
neurological; musculoskeletal; 
special sense organs; respiratory, 
including speech organs; 
cardiovascular, reproductive; 
digestive; genito-urinary; hemic 
and lymphatic; skin; and 
endocrine; or (ii) any mental or 
psychological disorder, such as 
mental retardation, organic brain 
syndrome, emotional or mental 
illness, and specific learning 
disabilities. The term physical or 
mental impairment includes, but 
is not limited to, such diseases 
and conditions as orthopedic, 
visual, speech, and hearing 
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impairments; cerebral palsy; 
epilepsy; muscular dystrophy; 
multiple sclerosis; cancer; heart 
disease; mental retardation; 
emotional illness; drug addiction; 
and alcoholism. 
    (b) Major life activities means 
functions such as caring for one's 
self, performing manual tasks, 
walking, seeing, hearing, 
speaking, breathing, learning, and 
working. 
    (c) Has a record of such an 
impairment means has a history 
of, or has been classified, or 
misclassified, as having a mental 
or physical impairment that 
substantially limits one or more 
major life activities. 
    (d) Is regarded as having an 
impairment means: 
    (1) Has a physical or mental 
impairment that does not 
substantially limit major life 
activities but that is treated by a 
recipient as constituting such a 
limitation; 
    (2) Has a physical or mental 
impairment that substantially 
limits major life activity only as a 
result of the attitudes of others 
toward such an impairment; or 
    (3) Has none of the 
impairments set forth in 
paragraph (1) of this definition, 
but is treated by a recipient as 
having such an impairment. 
    Head of Operating 
Administration means the head of 
an operating administration 
within the Department (U.S.Coast 
Guard, Federal Highway 
Administration, Federal Aviation 
Administration, Federal Railroad 
Administration, National 
Highway Traffic Safety 
Administration, Federal Transit 
Administration, and Research and 
Special Programs Administration) 
providing Federal financial 
assistance to the recipient. 
    Primary recipient means any 
recipient that is authorized or 
required to extend Federal 
financial assistance from the 

Department to another recipient 
for the purpose of carrying out a 
program. 
    Qualified handicapped person 
means: 
    (1) With respect to 
employment, a handicapped 
person who, with reasonable 
accommodation and within 
normal safety requirements, can 
perform the essential functions of 
the job in question, but the term 
does not include any individual 
who is an alcoholic or drug abuser 
whose current use of alcohol or 
drugs prevents such person from 
performing the duties of the job in 
question or whose employment, 
by reason of such current alcohol 
or drug abuse, would constitute a 
direct threat to property or the 
safety of others; and  
    (2) With respect to other 
activities, a handicapped person 
who meets the essential eligibility 
requirements for the receipt of 
such services. 
    Recipient means any State, 
territory, possession, the District 
of Columbia, or Puerto Rico, or 
any political subdivision thereof, 
or instrumentality thereof, any 
public or private agency, 
institution, organization, or other 
entity, or any individual in any 
State, territory, possession, the 
District of Columbia, or Puerto 
Rico, to whom Federal financial 
assistance from the Department is 
extended directly or through 
another recipient, for any Federal 
program, including any successor, 
assignee, or transferee thereof, but 
such term does not include any 
ultimate beneficiary under any 
such program. 
    Secretary means the Secretary 
of Transportation. 
    Section 504 means section 504 
of the Act. 
    Special service system means a 
transportation system specifically 
designed to serve the needs of 
persons who, by reason of 
disability, are physically unable to 

use bus systems designed for use 
by the general public. Special 
service is characterized by the use 
of vehicles smaller than a 
standard transit bus which are 
usable by handicapped persons, 
demand-responsive service, point 
of origin to point of destination 
service, and flexible routing and 
scheduling. 
 
Sec. 27.7  Discrimination 
prohibited. 
    (a) General. No qualified 
handicapped person shall, solely 
by reason of his disability, be 
excluded from participation in, be 
denied the benefits of, or 
otherwise be subjected to 
discrimination under any program 
or activity that receives or 
benefits from Federal financial 
assistance administered by the 
Department of Transportation. 
    (b) Discriminatory actions 
prohibited. (1) A recipient, in 
providing any aid, benefit, or 
service, may not, directly or 
through contractual, licensing, or 
other arrangements, on the basis 
of disability: 
    (i) Deny a qualified 
handicapped person the 
opportunity to participate in or 
benefit from the aid, benefit, or 
service; 
    (ii) Afford a qualified 
handicapped person an 
opportunity to participate in or 
benefit from the aid, benefit, or 
service that is not substantially 
equal to that afforded persons 
who are not handicapped; 
    (iii) Provide a qualified 
handicapped person with an aid, 
benefit, or service that is not as 
effective in affording equal 
opportunity to obtain the same 
result, to gain the same benefit, or 
to reach the same level of 
achievement as persons who are 
not handicapped; 
    (iv) Provide different or 
separate aid, benefits, or services 
to handicapped persons or to any 
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class of handicapped persons 
unless such action is necessary to 
provide qualified handicapped 
persons with aid, benefits or 
services that are as effective as 
those provided to persons who are 
not handicapped; 
    (v) Aid or perpetuate 
discrimination against a qualified 
andicapped person by providing 
financial or other assistance to an 
agency, organization, or person 
that discriminates on the basis of 
disability in providing any aid, 
benefit, or service to beneficiaries 
of the recipient's program; 
    (vi) Deny a qualified 
handicapped person the 
opportunity to participate in 
conferences, in planning or 
advising recipients, applicants or 
would-be applicants, or  
    (vii) Otherwise limit a qualified 
handicapped person in the 
enjoyment of any right, privilege, 
advantage, or opportunity enjoyed 
by others receiving an aid, 
benefit, or service. 
    (2) For purposes of this part, 
aids, benefits, and services, to be 
equally effective, are not required 
to produce the identical result or 
level of achievement for 
handicapped and nonhandicapped 
persons, but must afford 
handicapped persons equal 
opportunity to obtain the same 
result, to gain the same benefit, or 
to reach the same level of 
achievement, in the most 
integrated setting that is 
reasonably achievable. 
    (3) Even if separate or different 
programs or activities are 
available to handicapped persons, 
a recipient may not deny a 
qualified handicapped person the 
opportunity to participate in the 
programs or activities that are not 
separate or different. 
    (4) A recipient may not, 
directly or through contractual or 
other arrangements, utilize criteria 
or methods of administration: 

    (i) That have the effect of 
subjecting qualified handicapped 
persons to discrimination on the 
basis of disability, 
    (ii) That have the purpose or 
effect of defeating or substantially 
reducing the likelihood that 
handicapped persons can benefit 
by the objectives of the recipient's 
program, or  
    (iii) That yield or perpetuate 
discrimination against another 
recipient if both recipients are 
subject to common administrative 
control or are agencies of the 
same State. 
    (5) In determining the site or 
location of a facility, an applicant 
or a recipient may not make 
selections: 
    (i) That have the effect of 
excluding handicapped persons 
from, denying them the benefits 
of, or otherwise subjecting them 
to discrimination under any 
program or activity that receives 
or benefits from Federal financial 
assistance, or  
    (ii) That have the purpose or 
effect of defeating or substantially 
impairing the accomplishment of 
the objectives of the program or 
activity with respect to 
handicapped persons. 
    (6) As used in this section, the 
aid benefit, or service provided 
under a program or activity 
receiving or benefitting from 
Federal financial assistance 
includes any aid, benefit, or 
service provided in 
or through a facility that has been 
constructed, expanded, altered, 
leased or rented, or otherwise 
acquired, in whole or in part, with 
Federal financial assistance. 
    (c) Communications. 
Recipients shall take appropriate 
steps to ensure that 
communications with their 
applicants, employees, and 
beneficiaries are available to 
persons with impaired vision and 
hearing. 

    (d) Programs limited by 
Federal law. In programs 
authorized by Federal statute or 
executive order that are designed 
especially for the handicapped, or 
for a particular class of 
handicapped persons, the 
exclusion of nonhandicapped or 
other classes of handicapped 
persons is not prohibited by this 
part. 
 
Sec. 27.9  Assurance required. 
    (a) General. Each application 
for Federal financial assistance to 
carry out a program to which this 
part applies, and each application 
to provide a facility, shall, as a 
condition to approval or extension 
of any Federal financial assistance 
pursuant to the application, 
contain, or be accompanied by, 
written assurance that the 
program will be conducted or the 
facility operated in compliance 
with all the requirements imposed 
by or pursuant to this part. An 
applicant may incorporate these 
assurances by reference in 
subsequent applications to the 
Department. 
    (b) Future effect of assurances. 
Recipients of Federal financial 
assistance, and transferees of 
property obtained by a recipient 
with the participation of Federal 
financial assistance, are bound by 
the recipient's assurance under the 
following circumstances: 
    (1) When Federal financial 
assistance is provided in the form 
of a conveyance of real property 
or an interest in real property 
from the Department of 
Transportation to a recipient, the 
instrument of conveyance shall 
include a convenant running with 
the land binding the recipient and 
subsequent transferees to comply 
with the requirements of this part 
for so long as the property is used 
for the purpose for which the 
Federal financial assistance was 
provided or for a similar purpose. 
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    (2) When Federal financial 
assistance is used by a recipient to 
purchase or improve real 
property, the assurance provided 
by the recipient shall obligate the 
recipient to comply with the 
requirements of this part and 
require any subsequent transferee 
of the property, who is using the 
property for the purpose for 
which the Federal financial 
assistance was provided, to agree 
in writing to comply with the 
requirements of this part. The 
obligations of the recipient and 
transferees under this part shall 
continue in effect for as long as 
the property is used for the 
purpose for which Federal 
financial assistance was provided 
or for a similar purpose. 
    (3) When Federal financial 
assistance is provided to the 
recipient in the form of, or is used 
by the recipient to obtain, 
personal property, the assurance 
provided by the recipient shall 
obligate the recipient to comply 
with the requirements of this part 
for the period it retains ownership 
or possession of the property or 
the property is used by a 
transferee for purposes directly 
related to the operations of the 
recipient. 
    (4) When Federal financial 
assistance is used by a recipient 
for purposes other than to obtain 
property, the assurance provided 
shall obligate the recipient to 
comply with the requirements of 
this part for the period during 
which the Federal financial 
assistance is extended to the 
program. 
Sec. 27.11  Remedial action, 
voluntary action and 
compliance planning. 
    (a) Remedial action. (1) If the 
responsible Departmental official 
finds that a qualified handicapped 
person has been excluded from 
participation in, denied the 
benefits of, or otherwise subjected 
to discrimination under, any 

program or activity in violation of 
this part, the recipient shall take 
such remedial action as the 
responsible Departmental official 
deems necessary to overcome the 
effects of the violation. 
    (2) Where a recipient is found 
to have violated this part, and 
where another recipient exercises 
control over the recipient that has 
violated this part, the responsible 
Departmental official, where 
appropriate, may require either or 
both recipients to take remedial 
action. 
    (3) The responsible 
Departmental official may, where 
necessary to overcome the effects 
of a violation of this part, require 
a recipient to take remedial 
action: 
    (i) With respect to handicapped 
persons who are no longer 
participants in the recipient's 
program but who were 
participants in the program when 
such discrimination occurred, and  
    (ii) With respect to 
handicapped persons who would 
have been participants in the 
program had the discrimination 
not occurred. 
    (b) Voluntary action. A 
recipient may take steps, in 
addition to any action that is 
required by this part, to assure the 
full participation in the recipient's 
program or activity by qualified 
handicapped persons. 
    (c) Compliance planning. (1) A 
recipient shall, within 90 days 
from the effective date of this 
part, designate and forward to the 
head of any operating 
administration providing financial 
assistance, with a copy to the 
responsible Departmental official 
the names, addresses, and 
telephone numbers of the persons 
responsible for evaluating the 
recipient's compliance with this 
part. 
    (2) A recipient shall, within 
180 days from the effective date 
of this part, after consultation at 

each step in paragraphs (c)(2) (i)-
(iii) of this section with interested 
persons, including handicapped 
persons and organizations 
representing the handicapped: 
    (i) Evaluate its current policies 
and practices for implementing 
these regulations, and notify the 
head of the operating 
administration of the completion 
of this evaluation; 
    (ii) Identify shortcomings in 
compliance and describe the 
methods used to remedy them; 
    (iii) Begin to modify, with 
official approval of recipient's 
management, any policies or 
practices that do not meet the 
requirements of this part 
according to a schedule or 
sequence that includes milestones 
or measures of achievement. 
These modifications shall be 
completed within one year from 
the effective date of this part; 
    (iv) Take appropriate remedial 
steps to eliminate the effects of 
any discrimination that resulted 
from previous policies and 
practices; and  
    (v) Establish a system for 
periodically reviewing and 
updating the evaluation. 
    (3) A recipient shall, for at least 
three years following completion 
of the evaluation required under 
paragraph (c)(2) of this section, 
maintain on file, make available 
for public inspection, and furnish 
upon request to the head of the 
operating administration: 
    (i) A list of the interested 
persons consulted; 
    (ii) A description of areas 
examined and any problems 
indentified; and  
    (iii) A description of any 
modifications made and of any 
remedial steps taken. 
 
Sec. 27.13  Designation of 
responsible employee and 
adoption of grievance 
procedures. 
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    (a) Designation of responsible 
employee. Each recipient that 
employs fifteen or more persons 
shall, within 90 days of the 
effective date of this regulation, 
forward to the head of the 
operating administration that 
provides financial assistance to 
the recipient, with a copy to the 
responsible Departmental official, 
the name, address, and telephone 
number of at least one person 
designated to coordinate its 
efforts to comply with this part. 
Each such recipient shall inform 
the head of the operating 
administration of any subsequent 
change. 
    (b) Adoption of complaint 
procedures. A recipient that 
employs fifteen or more persons 
shall, within 180 days, adopt and 
file with the head of the operating 
administration procedures that 
incorporate appropriate due 
process standards and provide for 
the prompt and equitable 
resolution of complaints alleging 
any action prohibited by this part. 
 
Sec. 27.15  Notice. 
    (a) A recipient shall take 
appropriate initial and continuing 
steps to notify participants, 
beneficiaries, applicants, and 
employees, including those with 
impaired vision or hearing, and 
unions or professional 
organizations holding collective 
bargaining or professional 
agreements with the recipient, 
that it does not discriminate on 
the basis of disability. The 
notification shall state, where 
appropriate, that the recipient 
does not discriminate in 
admission or access to, or 
treatment or employment in, its 
programs or activities. The 
notification shall also include an 
identification of the responsible 
employee designated pursuant to  
 
Sec. 27.13 

    (a). A recipient shall make the 
initial notification required by this 
section within 90 days of the 
effective date of this part. 
Methods of initial and continuing 
notification may include the 
posting of notices, publication in 
newspapers and magazines, 
placement of notices in recipients' 
publications and distribution of 
memoranda or other written 
communications. 
    (b) If a recipient publishes or 
uses recruitment materials or 
publications containing general 
information that it makes 
available to participants, 
beneficiaries, applicants, or 
employees, it shall include in 
those materials or publications a 
statement of the policy described 
in paragraph (a) of this section. A 
recipient may meet the 
requirement of this paragraph 
either by including appropriate 
inserts in existing materials and 
publications or by revising and 
reprinting the materials and 
publications. In either case, the 
addition or revision must be 
specially noted. 
 
Sec. 27.17  Effect of State or 
local law. 
    The obligation to comply with 
this part is not obviated or 
affected by any State or local law. 
 
Sec. 27.19  Compliance with 
Americans with Disabilities Act 
requirements and FTA policy. 
    (a) Recipients subject to this 
part (whether public or private 
entities as defined in 49 CFR part 
37) shall comply with all 
applicable requirements of the 
Americans with Disabilities Act 
(ADA) of 1990 (42 U.S.C. 12101-
12213) including the 
Department's ADA regulations 
(49 CFR parts 37 and 38), the 
regulations of the Department of 
Justice implementing titles II and 
III of the ADA (28 CFR parts 35 
and 36), and the regulations of the 

Equal Employment Opportunity 
Commission (EEOC) 
implementing title I of the ADA 
(29 CFR part 1630). Compliance 
with the EEOC title I regulations 
is required as a condition of 
compliance with section 504 for 
DOT recipients even for 
organizations which, because they 
have fewer than 25 or 15 
employees, would not be subject 
to the EEOC regulation in its own 
right. Compliance with all these 
regulations is a condition of 
receiving Federal financial 
assistance from the Department of 
Transportation. Any recipient not 
in compliance with this 
requirement shall be subject to 
enforcement action under subpart 
F of this part. 
    (b) Consistent with FTA 
policy, any recipient of Federal 
financial assistance from the 
Federal Transit Administration 
whose solicitation was made 
before August 26, 1990, and is for 
one or more inaccessible vehicles, 
shall provide written notice to the 
Secretary (e.g., in the case of a 
solicitation made in the past under 
which the recipient can order 
additional new buses after the 
effective date of this section). The 
Secretary shall review each case 
individually, and determine 
whether the Department will 
continue to participate in the 
Federal grant, consistent with the 
provisions in the grant agreement 
between the Department and the 
recipient. 
 
  Subpart B--Program 
Accessibility Requirements in 
Specific Operating  

Administration Programs: 
Airports, Railroads, and 

Highways 
  
Sec. 27.71  Airport facilities. 
    (a) This section applies to all 
terminal facilities and services 
owned, leased, or operated on any 
basis by a recipient of DOT 
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financial assistance at a 
commercial service airport, 
including parking and ground 
transportation facilities. 
    (b) Airport operators shall 
ensure that the terminal facilities 
and services subject to this 
section shall be readily accessible 
to and usable by individuals with 
disabilities, including individuals 
who use wheelchairs. Airport 
operators shall be deemed to 
comply with this section 504 
obligation if they meet 
requirements applying to state and 
local government programs and 
facilities under Department of 
Justice (DOJ) regulations 
implementing Title II of the 
Americans with Disabilities Act 
(ADA). 
    (c) The airport shall ensure that 
there is an accessible path 
between the gate and the area 
from which aircraft are boarded. 
    (d) Systems of inter-terminal 
transportation, including, but not 
limited to, shuttle vehicles and 
people movers, shall comply with 
applicable requirements of the 
Department of Transportation's 
ADA rules. 
    (e) The Americans with 
Disabilities Act Accessibility 
Guidelines (ADAAGs), including 
section 10.4 concerning airport 
facilities, shall be the standard for 
accessibility under this section. 
    (f) Contracts or leases between 
carriers and airport operators 
concerning the use of airport 
facilities shall set forth the 
respective responsibilities of the 
parties for the provision of 
accessible facilities and services 
to individuals with disabilities as 
required by this part and 
applicable ADA rules of the 
Department of Transportation and 
Department of Justice for airport 
operators and applicable Air 
Carrier Access Act rules (49 CFR 
part 382) for carriers. 
    (g) If an airport operator who 
receives Federal financial 

assistance for an existing airport 
facility has not already done so, 
the recipient shall submit a 
transition plan meeting the 
requirements of Sec. 27.65(d) of 
this part to the FAA no later than 
March 3, 1997. 
 
Sec. 27.72  Boarding assistance 
for aircraft. 
    (a) Paragraphs (b)-(e) of this 
section apply to airports with 
10,000 or more annual 
enplanements. 
    (b) Airports shall, in 
cooperation with carriers serving 
the airports, provide boarding 
assistance to individuals with 
disabilities using mechanical lifts, 
ramps, or other devices that do 
not require employees to lift or 
carry passengers up stairs. 
Paragraph (c) of this section 
applies to aircraft with a seating 
capacity of 19 through 30 
passengers. Paragraph (d) of this 
section applies to aircraft with a 
seating capacity of 31 or more 
passengers. 
    (c)(1) Each airport operator 
shall negotiate in good faith with 
each carrier serving the airport 
concerning the acquisition and 
use of boarding assistance devices 
for aircraft with a seating capacity 
of 19 through 30 passengers. The 
airport operator and the carrier(s) 
shall, by no later than September 
2, 1997, sign a written agreement 
allocating responsibility for 
meeting the boarding assistance 
requirements of this section 
between or among the parties. 
The agreement shall be made 
available, on request, to 
representatives of the Department 
of Transportation. 
    (2) The agreement shall 
provide that all actions necessary 
to ensure accessible boarding for 
passengers with disabilities are 
completed as soon as practicable, 
but no later than December 2, 
1998, at large and medium 
commercial service hub airports 

(those with 1,200,000 or more 
annual enplanements); December 
2, 1999, for small commercial 
service hub airports (those with 
between 250,000 and 1,199,999 
annual enplanements); or 
December 2, 2000, for non-hub 
commercial service primary 
airports (those with between 
10,000 and 249,999 annual 
enplanements). All air carriers 
and airport operators involved are 
jointly responsible for the timely 
and complete implementation of 
the agreement. 
    (3) Boarding assistance under 
the agreement is not required in 
the following situations: 
    (i) Access to aircraft with a 
capacity of fewer than 19 or more 
than 30 seats; 
    (ii) Access to float planes; 
    (iii) Access to the following 
19-seat capacity aircraft models: 
the Fairchild Metro, the Jetstream 
31, and the Beech 1900 (C and D 
models); 
    (iv) Access to any other 19-seat 
aircraft model determined by the 
Department of Transportation to 
be unsuitable for boarding 
assistance by lift, ramp or other 
suitable device on the basis of a 
significant risk of serious damage 
to the aircraft or the presence of 
internal barriers that preclude 
passengers who use a boarding or 
aisle chair to reach a non-exit row 
seat. 
    (4) When boarding assistance is 
not required to be provided under 
paragraph (c)(3) of this section, or 
cannot be provided as required by 
paragraphs (b) and (c) of this 
section (e.g., because of 
mechanical problems with a lift), 
boarding assistance shall be 
provided by any available means 
to which the passenger consents, 
except hand-carrying as defined 
in 14 CFR 382.39(a)(2). 
    (5) The agreement shall ensure 
that all lifts and other accessibility 
equipment are maintained in 
proper working condition. 
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    (d)(1) Each airport operator 
shall negotiate in good faith with 
each carrier serving the airport 
concerning the acquisition and 
use of boarding assistance devices 
for aircraft with a seating capacity 
of 31 or more passengers where 
level entry boarding is not 
otherwise available. The airport 
operator and the carrier(s) shall, 
by no later than March 4, 2002 
sign a written agreement 
allocating responsibility for 
meeting the boarding assistance 
requirements of this section 
between or among the parties. 
The agreement shall be made 
available, on request, to 
representatives of the Department 
of Transportation. 
    (2) The agreement shall 
provide that all actions necessary 
to ensure accessible boarding for 
passengers with disabilities are 
completed as soon as practicable, 
but no later than December 4, 
2002. All air carriers and airport 
operators involved are jointly 
responsible for the timely and 
complete implementation of the 
agreement. 
    (3) Level-entry boarding 
assistance under the agreement is 
not required with respect to float 
planes or with respect to any 
widebody aircraft determined by 
the Department of Transportation 
to be unsuitable for boarding 
assistance by lift, ramp, or other 
device on the basis that no 
existing boarding assistance 
device on the market will 
accommodate the aircraft without 
a significant risk of serious 
damage to the aircraft or injury to 
passengers or employees. 
    (4) When level-entry boarding 
assistance is not required to be 
provided under paragraph (d)(3) 
of this section, or cannot be 
provided as required by 
paragraphs (b) and (d) of this 
section (e.g., because of 
mechanical problems with a lift), 
boarding assistance shall be 

provided by any available means 
to which the passenger consents, 
except hand-carrying as defined 
in 14 CFR 382.39(a)(2). 
    (5) The agreement shall ensure 
that all lifts and other accessibility 
equipment are maintained in 
proper working condition. 
    (e) In the event that airport 
personnel are involved in 
providing boarding assistance, the 
airport shall ensure that they are 
trained to proficiency in the use of 
the boarding assistance equipment 
used at the airport and appropriate 
boarding assistance procedures 
that safeguard the safety and 
dignity of passengers. 
 
Sec. 27.75  Federal Highway 
Administration--highways. 
    (a) New facilities--(1) Highway 
rest area facilities. All such 
facilities that will be constructed 
with Federal financial assistance 
shall be designed and constructed 
in accordance with the 
accessibility standards referenced 
in Sec. 27.3(b) of this part. 
    (2) Curb cuts. All pedestrian 
crosswalks constructed with 
Federal financial assistance shall 
have curb cuts or ramps to 
accommodate persons in 
wheelchairs, pursuant to section 
228 of the Federal-Aid Highway 
Act of 1973 (23 U.S.C. 
402(b)(1)(F)). 
    (3) Pedestrian over-passes, 
under-passes and ramps. 
Pedestrian over-passes, under-
passes and ramps, constructed 
with Federal financial assistance, 
shall be accessible to handicapped 
persons, including having 
gradients no steeper than 10 
percent, unless: 
    (i) Alternate safe means are 
provided to enable mobility-
limited persons to cross the 
roadway at that location; or  
    (ii) It would be infeasible for 
mobility-limited persons to reach 
the over-passes, under-passes or 
ramps because of unusual 

topographical or architectural 
obstacles unrelated to the 
federally assisted facility. 
    (b) Existing facilities--Rest 
area facilities. Rest area facilities 
on Interstate highways shall be 
made accessible to handicapped 
persons, including wheelchair 
users, within a three-year period 
after the effective date of this 
part. Other rest area facilities shall 
be made accessible when Federal 
financial assistance is used to 
improve the rest area, or when the 
roadway adjacent to or in the near 
vicinity of the rest area is 
constructed, reconstructed or 
otherwise altered with Federal 
financial assistance. 
 
Subpart C--Enforcement  
 
Sec. 27.121  Compliance 
information. 
    Source: 44 FR 31468, May 31, 
1979. Redesignated at 56 FR 
45621, Sept. 6, 1991. 
    (a) Cooperation and assistance. 
The responsible Departmental 
official, to the fullest extent 
practicable, seeks the cooperation 
of recipients in securing 
compliance with this part and 
provides assistance and guidance 
to recipients to help them comply 
with this part. 
    (b) Compliance reports. Each 
recipient shall keep on file for one 
year all complaints of 
noncompliance received. A record 
of all such complaints, which may 
be in summary form, shall be kept 
for five years. Each recipient shall 
keep such other records and 
submit to the responsible 
Departmental official or his/her 
designee timely, complete, and 
accurate compliance reports at 
such times, and in such form, and 
containing such information as 
the responsible Department 
official may prescribe. In the case 
of any program under which a 
primary recipient extends Federal 
financial assistance to any other 
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recipient, the other recipient shall 
also submit compliance reports to 
the primary recipient so as to 
enable the primary recipient to 
prepare its report. 
    (c) Access to sources of 
information. Each recipient shall 
permit access by the responsible 
Departmental official or his/her 
designee during normal business 
hours to books, records, accounts, 
and other sources of information, 
and to facilities that are pertinent 
to compliance with this part. 
Where required information is in 
the exclusive possession of 
another agency or person who 
fails or refuses to furnish the 
information, the recipient shall so 
certify in its report and describe 
the efforts made to obtain the 
information. Considerations of 
privacy or confidentiality do not 
bar the Department from 
evaluating or seeking to enforce 
compliance with this part. 
Information of a confidential 
nature obtained in connection 
with compliance evaluation or 
enforcement is not disclosed by 
the Department, except in formal 
enforcement proceedings, where 
necessary, or where otherwise 
required by law. 
    (d) Information to beneficiaries 
and participants. Each recipient 
shall make available to 
participants, beneficiaries, and 
other interested persons such 
information regarding the 
provisions of this regulation and 
its application to the program for 
which the recipient receives 
Federal financial assistance, and 
make such information available 
to them in such manner, as the 
responsible Departmental official 
finds necessary to apprise them of 
the protections against 
discrimination provided by the 
Act and this part. 
 
Sec. 27.123  Conduct of 
investigations. 

    (a) Periodic compliance 
reviews. The responsible 
Departmental official or his/her 
designee, from time to time, 
reviews the practices of recipients 
to determine whether they are 
complying with this part. 
    (b) Complaints. Any person 
who believes himself/herself or 
any specific class of individuals 
to be harmed by failure to comply 
with this part may, personally or 
through a representative, file a 
written complaint with the 
responsible Departmental official. 
A Complaint must be filed not 
later than 180 days from the date 
of the alleged discrimination, 
unless the time for filing is 
extended by the responsible 
Departmental official or his/her 
designee. 
    (c) Investigations. The 
responsible Departmental official 
or his/her designee makes a 
prompt investigation whenever a 
compliance review, report, 
complaint, or any other 
information indicates a possible 
failure to comply with this part. 
The investigation includes, where 
appropriate, a review of the 
pertinent practices and policies of 
the recipient, and the 
circumstances under which the 
possible noncompliance with this 
part occurred. 
    (d) Resolution of matters. (1) 
If, after an investigation pursuant 
to paragraph (c) of this section, 
the responsible Departmental 
official finds reasonable cause to 
believe that there is a failure to 
comply with this part, the 
responsible Departmental official 
will inform the recipient. The 
matter is resolved by informal 
means whenever possible. If the 
responsible Departmental official 
determines that the matter cannot 
be resolved by informal means, 
action is taken as provided in Sec. 
27.125. 
    (2) If an investigation does not 
warrant action pursuant to 

paragraph (d)(1) of this section, 
the responsible Departmental 
official or his/her designee so 
informs the recipient and the 
complainant, if any, in writing. 
    (e) Intimidating and retaliatory 
acts prohibited. No employee or 
contractor of a recipient shall 
intimidate, threaten, coerce, or 
discriminate against any 
individual for the purpose of 
interfering with any right or 
privilege secured by section 504 
of the Act or this part, or because 
the individual has made a 
complaint, testified, assisted, or 
participated in any manner in an 
investigation, hearing, or 
proceeding, under this part. The 
identity of complainants is kept 
confidential at their election 
during the conduct of any 
investigation, hearing or 
proceeding under this part. 
However, when such 
confidentiality is likely to hinder 
the investigation, the complainant 
will be advised for the purpose of 
waiving the privilege. 
 
Sec. 27.125  Compliance 
procedure. 
    (a) General. If there is 
reasonable cause for the 
responsible Departmental official 
to believe that there is a failure to 
comply with any provision of this 
part that cannot be corrected by 
informal means, the responsible 
Departmental official may 
recommend suspension or 
termination of, or refusal to grant 
or to continue Federal financial 
assistance, or take any other steps 
authorized by law. Such other 
steps may include, but are not 
limited to: 
    (1) A referral to the 
Department of Justice with a 
recommendation that appropriate 
proceedings be brought to enforce 
any rights of the United States 
under any law of the United 
States (including other titles of 
the Act), or any assurance or 
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other contractural undertaking; 
and  
    (2) Any applicable proceeding 
under State or local law. 
    (b) Refusal of Federal financial 
assistance. (1) No order 
suspending, terminating, or 
refusing to grant or continue 
Federal financial assistance 
becomes effective until: 
    (i) The responsible 
Departmental official has advised 
the applicant or recipient of its 
failure to comply and has 
determined that compliance 
cannot be secured by voluntary 
means; and  
    (ii) There has been an express 
finding by the Secretary on the 
record, after opportunity for 
hearing, of a failure by the 
applicant or recipient to comply 
with a requirement imposed by or 
pursuant to this part. 
    (2) Any action to suspend, 
terminate, or refuse to grant or to 
continue Federal financial 
assistance is limited to the 
particular recipient who has failed 
to comply, and is limited in its 
effect to the particular program, 
or part thereof, in which 
noncompliance has been found. 
    (c) Other means authorized by 
law. No other action is taken 
until: 
    (1) The responsible 
Departmental official has 
determined that compliance 
cannot be secured by voluntary 
means; 
    (2) The recipient or other 
person has been notified by the 
responsible Departmental official 
of its failure to comply and of the 
proposed action; 
    (3) The expiration of at least 10 
days from the mailing of such 
notice to the recipient or other 
person. During this period, 
additional efforts are made to 
persuade the recipient or other 
person to comply with the 
regulations and to take such 

corrective action as may be 
appropriate. 
 
Sec. 27.127  Hearings. 
    (a) Opportunity for hearing. 
Whenever an opportunity for a 
hearing is required by Sec. 
27.125(b), reasonable notice is 
given by the responsible 
Departmental official by 
registered or certified mail, return 
receipt requested, to the affected 
applicant or recipient. This notice 
advises the applicant or recipient 
of the action proposed to be 
taken, the specific provision 
under which the proposed action 
is to be taken, and the matters of 
fact or law asserted as the basis 
for this action, and either: 
    (1) Fixes a date not less than 20 
days after the date of such notice 
within which the applicant or 
recipient may request a hearing; 
or  
    (2) Advises the applicant or 
recipient that the matter in 
question has been set for hearing 
at a stated place and time. The 
time and place shall be reasonable 
and subject to change for cause. 
The complainant, if any, also is 
advised of the time and place of 
the hearing. An applicant or 
recipient may waive a hearing and 
submit written information and 
argument for the record. The 
failure of an applicant or recipient 
to request a hearing constitutes a 
waiver of the right to a hearing 
under section 504 of the Act and 
Sec. 27.125(b), and consent to the 
making of a decision on the basis 
of such information as may be 
part of the record. 
    (b) If the applicant or recipient 
waives its opportunity for a 
hearing, the responsible 
Departmental official shall notify 
the applicant or recipient that it 
has the opportunity to submit 
written information and argument 
for the record. The responsible 
Departmental official may also 

place written information and 
argument into the record. 
    (c) Time and place of hearing. 
Hearings are held at the office of 
the Department in Washington, 
DC, at a time fixed by the 
responsible Departmental official 
unless he/she determines that the 
convenience of the applicant or 
recipient or of the Department 
requires that another place be 
selected. Hearings are held before 
an Administrative Law Judge 
designated in accordance with 5 
U.S.C. 3105 and 3344 (section 11 
of the Administrative Procedure 
Act).  
    (d) Right to counsel. In all 
proceedings under this section, 
the applicant or recipient and the 
responsible Departmental official 
have the right to be represented 
by counsel. 
    (e) Procedures, evidence and 
record. (1) The hearing, decision, 
and any administrative review 
thereof are conducted in 
conformity with sections 554 
through 557 of title 5 of the 
United States Code, and in 
accordance with such rules of 
procedure as are proper (and not 
inconsistent with this section) 
relating to the conduct of the 
hearing, giving notice subsequent 
to those provided for in paragraph 
(a) of this section, taking 
testimony, exhibits, arguments 
and briefs, requests for findings, 
and other related matters. The 
responsible Departmental official 
and the applicant or recipient are 
entitled to introduce all relevant 
evidence on the issues as stated in 
the notice for hearing or as 
determined by the officer 
conducting the hearing. Any 
person (other than a government 
employee considered to be on 
official business) who, having 
been invited or requested to 
appear and testify as a witness on 
the government's behalf, attends 
at a time and place scheduled for 
a hearing provided for by this part 
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may be reimbursed for his/her 
travel and actual expenses in an 
amount not to exceed the amount 
payable under the standardized 
travel regulations applicable to a 
government employee traveling 
on official business. 
    (2) Technical rules of evidence 
do not apply to hearings 
conducted  
pursuant to this part, but rules or 
principles designed to assure 
production of the most credible 
evidence available and to subject 
testimony to cross examination 
are applied where reasonably 
necessary by the Administrative 
Law Judge conducting the 
hearing. The Administrative Law 
Judge may exclude irrelevant, 
immaterial, or unduly repetitious 
evidence. All documents and 
other evidence offered or taken 
for the record are open to 
examination by the parties and 
opportunity is given to refute 
facts and arguments advanced by 
either side. A transcript is made 
of the oral evidence except to the 
extent the substance thereof is 
stipulated for the record. All 
decisions are based on the hearing 
record and written findings shall 
be made. 
    (f) Consolidation or joint 
hearings. In cases in which the 
same or related facts are asserted 
to constitute noncompliance with 
this regulation with respect to two 
or more programs to which this 
part applies, or noncompliance 
with this part and the regulations 
of one or more other Federal 
departments or agencies issued 
under section 504 of the Act, the 
responsible Departmental official 
may, in agreement with such 
other departments or agencies, 
where applicable, provide for 
consolidated or joint hearings. 
Final decisions in such cases, 
insofar as this regulation is 
concerned, are made in 
accordance with Sec. 27.129. 
 

Sec. 27.129  Decisions and 
notices. 
    (a) Decisions by 
Administrative Law Judge. After 
the hearing, the Administrative 
Law Judge certifies the entire 
record including his 
recommended findings and 
proposed decision to the Secretary 
for a final decision. A copy of the 
certification is mailed to the 
applicant or recipient and to the 
complainant, if any. The 
responsible Departmental official 
and the applicant or recipient may 
submit written arguments to the 
Secretary concerning the 
Administrative Law Judge's 
recommended findings and 
proposed decision. 
    (b) Final decision by the 
Secretary. When the record is 
certified to the Secretary by the 
Administrative Law Judge, the 
Secretary reviews the record and 
accepts, rejects, or modifies the 
Administrative Law Judge's 
recommended findings and 
proposed decision, stating the 
reasons therefor. 
    (c) Decisions if hearing is 
waived. Whenever a hearing 
pursuant to Sec. 27.125(b) is 
waived, the Secretary makes 
his/her final decision on the 
record, stating the reasons 
therefor. 
    (d) Rulings required. Each 
decision of the Administrative 
Law Judge or the Secretary 
contains a ruling on each finding 
or conclusion presented and 
specifies any failures to comply 
with this part. 
    (e) Content of orders. The final 
decision may provide for 
suspension or termination, or 
refusal to grant or continue 
Federal financial assistance, in 
whole or in part, under the 
program involved. The decision 
may contain such terms, 
conditions, and other provisions 
as are consistent with and will 
effectuate the purposes of the Act 

and this part, including provisions 
designed to assure that no Federal 
financial assistance will thereafter 
be extended unless and until the 
recipient corrects its 
noncompliance and satisfies the 
Secretary that it will fully comply 
with this part. 
    (f) Subsequent proceedings. (1) 
An applicant or recipient 
adversely affected by an order 
issued under paragraph (e) of this 
section is restored to full 
eligibility to receive Federal 
financial assistance if it satisfies 
the terms and conditions of that 
order or if it brings itself into 
compliance with this part and 
provides reasonable assurance 
that it will fully comply with this 
part. 
    (2) Any applicant or recipient 
adversely affected by an order 
entered pursuant to paragraph (e) 
of this section may, at any time, 
request the responsible 
Departmental official to restore its 
eligibility, to receive Federal 
financial assistance. Any request 
must be supported by information 
showing that the applicant or 
recipient has met the requirements 
of paragraph (f)(1) of this section. 
If the responsible Departmental  
official determines that those 
requirements have been satisfied, 
he/she may restore such 
eligibility, subject to the approval 
of the Secretary. 
    (3) If the responsible 
Departmental official denies any 
such request, the applicant or 
recipient may submit a request, in 
writing, for a hearing specifying 
why it believes the responsible 
Departmental official should 
restore it to full eligibility. It is 
thereupon given a prompt 
hearing, with a decision on the 
record. The applicant or recipient 
is restored to  
eligibility if it demonstrates to the 
satisfaction of the Secretary at the 
hearing that it satisfied the 
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requirements of paragraph (f)(1) 
of this section. 
    (4) The hearing procedures of 
Sec. 27.127(b) through (c) and 
paragraphs (a) through (d) of this 

section apply to hearings held 
under paragraph (f)(3) of this 
section. 
    (5) While proceedings under 
this paragraph are pending, the 

sanctions imposed by the order 
issued under paragraph (e) of this 
section shall remain in effect. 
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49 CFR PART 37—Transportation Services for Individuals with 
Disabilities (ADA)  
[Code of Federal Regulations] 
[Title 49, Volume 1] 
[Revised as of October 1, 2001] 
From the U.S. Government 
Printing Office via GPO Access 
[CITE: 49CFR37.1] 
 
Subtitle A--Office of the 
Secretary of Transportation 
  
(ADA)--Table of Contents 
  
Subpart A--General 
  
Sec. 37.1  Purpose. 
    The purpose of this part is to 
implement the transportation and 
related provisions of titles II and 
III of the Americans with 
Disabilities Act of 1990. 
 
Sec. 37.3  Definitions. 
    As used in this part: 
    Accessible means, with respect 
to vehicles and facilities, 
complying with the accessibility 
requirements of parts 37 and 38 of 
this title. 
    The Act or ADA means the 
Americans with Disabilities Act 
of 1990 (Pub. L. 101-336, 104 
Stat. 327, 42 U.S.C. 12101-12213 
and 47 U.S.C. 225 and 611), as it 
may be amended from time to 
time. 
    Administrator means 
Administrator of the Federal 
Transit Administration, or his or 
her designee. 
    Alteration means a change to 
an existing facility, including, but 
not limited to, remodeling, 
renovation, rehabilitation, 
reconstruction, historic 
restoration, changes or 
rearrangement in structural parts 
or elements, and changes or 
rearrangement in the plan 
configuration of walls and full-
height partitions. Normal 
maintenance, reroofing, painting 

or wallpapering, asbestos 
removal, or changes to 
mechanical or electrical systems 
are not alterations unless they 
affect the usability of the building 
or facility. 
    Automated guideway transit 
system or AGT means a fixed-
guideway transit system which 
operates with automated 
(driverless) individual vehicles or 
multi-car trains. Service may be 
on a fixed schedule or in response 
to a passenger-activated call 
button. 
    Auxiliary aids and services 
includes: 
    (1) Qualified interpreters, 
notetakers, transcription services, 
written materials, telephone 
headset amplifiers, assistive 
listening devices, assistive 
listening systems, telephones 
compatible with hearing aids, 
closed caption decoders, closed 
and open captioning, text 
telephones (also known as 
telephone devices for the deaf, or 
TDDs), videotext displays, or 
other effective methods of making 
aurally delivered materials 
available to individuals with 
hearing impairments; 
    (2) Qualified readers, taped 
texts, audio recordings, Brailled 
materials, large print materials, or 
other effective methods of making 
visually delivered materials 
available to individuals with 
visual impairments; 
    (3) Acquisition or modification 
of equipment or devices; or  
    (4) Other similar services or 
actions. 
    Bus means any of several types 
of self-propelled vehicles, 
generally rubber-tired, intended 
for use on city streets, highways, 
and busways, including but not 
limited to minibuses, forty- and 
thirty-foot buses, articulated 

buses, double-deck buses, and 
electrically powered trolley buses, 
used by public entities to provide 
designated public transportation 
service and by private entities to 
provide transportation service 
including, but not limited to, 
specified public transportation 
services. Self-propelled, rubber-
tired vehicles designed to look 
like antique or vintage trolleys are 
considered buses. 
    Commerce means travel, trade, 
transportation, or communication 
among the several states, between 
any foreign country or any 
territory or possession and any 
state, or between points in the 
same state but through another 
state or foreign country. 
    Commuter authority means any 
state, local, regional authority, 
corporation, or other entity 
established for purposes of 
providing commuter rail 
transportation (including, but not 
necessarily limited to, the New 
York Metropolitan Transportation 
Authority, the Connecticut 
Department of Transportation, the 
Maryland Department of 
Transportation, the Southeastern 
Pennsylvania Transportation 
Authority, the New Jersey Transit 
Corporation, the Massachusetts 
Bay Transportation Authority, the 
Port Authority Trans-Hudson 
Corporation, and any successor 
agencies) and any entity created 
by one or more such agencies for 
the purposes of operating, or 
contracting for the operation of, 
commuter rail transportation. 
    Commuter bus service means 
fixed route bus service, 
characterized by service 
predominantly in one direction 
during peak periods, limited 
stops, use of multi-ride tickets, 
and routes of extended length, 
usually between the central 
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business district and outlying 
suburbs. Commuter bus service 
may also include other service, 
characterized by a limited route 
structure, limited stops, and a 
coordinated relationship to 
another mode of transportation. 
    Commuter rail car means a rail 
passenger car obtained by a 
commuter authority for use in 
commuter rail transportation. 
    Commuter rail transportation 
means short-haul rail passenger 
service operating in metropolitan 
and suburban areas, whether 
within or across the geographical 
boundaries of a state, usually 
characterized by reduced fare, 
multiple ride, and commutation 
tickets and by morning and 
evening peak period operations. 
This term does not include light 
or rapid rail transportation. 
    Demand responsive system 
means any system of transporting 
individuals, including the 
provision of designated public 
transportation service by public 
entities and the provision of 
transportation service by private 
entities, including but not limited 
to specified public transportation 
service, which is not a fixed route 
system. 
    Designated public 
transportation means 
transportation provided by a 
public entity (other than public 
school transportation) by bus, rail, 
or other conveyance (other than 
transportation by aircraft or 
intercity or commuter rail 
transportation) that provides the 
general public with general or 
special service, including charter 
service, on a regular and 
continuing basis. 
    Disability means, with respect 
to an individual, a physical or 
mental impairment that 
substantially limits one or more of 
the major life activities of such 
individual; a record of such an 
impairment; or being regarded as 
having such an impairment. 

    (1) The phrase physical or 
mental impairment means-- 
    (i) Any physiological disorder 
or condition, cosmetic 
disfigurement, or anatomical loss 
affecting one or more of the 
following body systems: 
neurological, musculoskeletal, 
special sense organs, respiratory 
including speech organs, 
cardiovascular, reproductive, 
digestive, genito-urinary, hemic 
and lymphatic, skin, and 
endocrine; 
    (ii) Any mental or 
psychological disorder, such as 
mental retardation, organic brain 
syndrome, emotional or mental 
illness, and specific learning 
disabilities; 
    (iii) The term physical or 
mental impairment includes, but 
is not limited to, such contagious 
or noncontagious diseases and 
conditions as orthopedic, visual, 
speech, and hearing impairments; 
cerebral palsy, epilepsy, muscular 
dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, 
mental retardation, emotional 
illness, specific learning 
disabilities, HIV disease, 
tuberculosis, drug addiction and 
alcoholism; 
    (iv) The phrase physical or 
mental impairment does not 
include homosexuality or 
bisexuality. 
    (2) The phrase major life 
activities means functions such as 
caring for one's self, performing 
manual tasks, walking, seeing, 
hearing, speaking, breathing, 
learning, and work. 
    (3) The phrase has a record of 
such an impairment means has a 
history of, or has been 
misclassified as having, a mental 
or physical impairment that 
substantially limits one or more 
major life activities. 
    (4) The phrase is regarded as 
having such an impairment 
means-- 

    (i) Has a physical or mental 
impairment that does not 
substantially limit major life 
activities, but which is treated by 
a public or private entity as 
constituting such a limitation; 
    (ii) Has a physical or mental 
impairment that substantially 
limits a major life activity only as 
a result of the attitudes of others 
toward such an impairment; or  
    (iii) Has none of the 
impairments defined in paragraph 
(1) of this definition but is treated 
by a public or private entity as 
having such an impairment. 
    (5) The term disability does not 
include-- 
    (i) Transvestism, 
transsexualism, pedophilia, 
exhibitionism, voyeurism, gender 
identity disorders not resulting 
from physical impairments, or 
other sexual behavior disorders; 
    (ii) Compulsive gambling, 
kleptomania, or pyromania;  
    (iii) Psychoactive substance 
abuse disorders resulting from the 
current illegal use of drugs. 
    Facility means all or any 
portion of buildings, structures, 
sites, complexes, equipment, 
roads, walks, passageways, 
parking lots, or other real or 
personal property, including the 
site where the building, property, 
structure, or equipment is located. 
    Fixed route system means a 
system of transporting individuals 
(other than by aircraft), including 
the provision of designated public 
transportation service by public 
entities and the provision of 
transportation service by private 
entities, including, but not limited 
to, specified public transportation 
service, on which a vehicle is 
operated along a prescribed route 
according to a fixed schedule. 
    FT Act means the Federal 
Transit Act of 1964, as amended 
(49 U.S.C.  
App. 1601 et seq.). 
    High speed rail means a rail 
service having the characteristics 
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of intercity rail service which 
operates primarily on a dedicated 
guideway or track not used, for 
the most part, by freight, 
including, but not limited to, 
trains on welded rail, 
magnetically levitated (maglev) 
vehicles on a special guideway, or 
other advanced technology 
vehicles, designed to travel at 
speeds in excess of those possible 
on other types of railroads. 
    Individual with a disability 
means a person who has a 
disability, but does not include an 
individual who is currently 
engaging in the illegal use of 
drugs, when a public or private 
entity acts on the basis of such 
use. 
    Intercity rail passenger car 
means a rail car, intended for use 
by revenue passengers, obtained 
by the National Railroad 
Passenger Corporation (Amtrak) 
for use in intercity rail 
transportation. 
    Intercity rail transportation 
means transportation provided by 
Amtrak. 
    Light rail means a streetcar-
type vehicle operated on city 
streets, semi-exclusive rights of 
way, or exclusive rights of way. 
Service may be provided by step-
entry vehicles or by level 
boarding. 
    New vehicle means a vehicle 
which is offered for sale or lease 
after manufacture without any 
prior use. 
    Operates includes, with respect 
to a fixed route or demand 
responsive system, the provision 
of transportation service by a 
public or private entity itself or by 
a person under a contractual or 
other arrangement or relationship 
with the entity. 
    Over-the-road bus means a bus 
characterized by an elevated 
passenger deck located over a 
baggage compartment. 
    Paratransit means comparable 
transportation service required by 

the ADA for individuals with 
disabilities who are unable to use 
fixed route transportation 
systems. 
    Private entity means any entity 
other than a public entity. 
    Public entity means: 
    (1) Any state or local 
government; 
    (2) Any department, agency, 
special purpose district, or other 
instrumentality of one or more 
state or local governments; and  
    (3) The National Railroad 
Passenger Corporation (Amtrak) 
and any commuter authority. 
    Purchase or lease, with respect 
to vehicles, means the time at 
which an entity is legally 
obligated to obtain the vehicles, 
such as the time of contract 
execution. 
    Public school transportation 
means transportation by 
schoolbus vehicles of 
schoolchildren, personnel, and 
equipment to and from a public 
elementary or secondary school 
and school-related activities. 
    Rapid rail means a subway-
type transit vehicle railway 
operated on exclusive private 
rights of way with high level 
platform stations. Rapid rail also 
may operate on elevated or at 
grade level track separated from 
other traffic. 
    Remanufactured vehicle means 
a vehicle which has been 
structurally restored and has had 
new or rebuilt major components 
installed to extend its service life. 
    Secretary means the Secretary 
of Transportation or his/her 
designee. 
    Section 504 means section 504 
of the Rehabilitation Act of 1973 
(Pub. L. 93-112, 87 Stat. 394, 29 
U.S.C. 794), as amended. 
    Service animal means any 
guide dog, signal dog, or other 
animal individually trained to 
work or perform tasks for an 
individual with a disability, 
including, but not limited to, 

guiding individuals with impaired 
vision, alerting individuals with 
impaired hearing to intruders or 
sounds, providing minimal 
protection or rescue work, pulling 
a wheelchair, or fetching dropped 
items. 
    Small operator means, in the 
context of over-the-road buses 
(OTRBs), a private entity 
primarily in the business of 
transporting people that is not a 
Class I motor carrier. To 
determine whether an operator 
has sufficient average annual 
gross transportation operating 
revenues to be a Class I motor 
carrier, its revenues are combined 
with those of any other OTRB 
operator with which it is 
affiliated. 
    Solicitation means the closing 
date for the submission of bids or 
offers in a procurement. 
    Specified public transportation 
means transportation by bus, rail, 
or any other conveyance (other 
than aircraft) provided by a 
private entity to the general 
public, with general or special 
service (including charter service) 
on a regular and continuing basis. 
    Station means, with respect to 
intercity and commuter rail 
transportation, the portion of a 
property located appurtenant to a 
right of way on which intercity or 
commuter rail transportation is 
operated, where such portion is 
used by the general public and is 
related to the provision of such 
transportation, including 
passenger platforms, designated 
waiting areas, restrooms, and, 
where a public entity providing 
rail transportation owns the 
property, concession areas, to the 
extent that such public entity 
exercises control over the 
selection, design, construction, or 
alteration of the property, but this 
term does not include flag stops 
(i.e., stations which are not 
regularly scheduled stops but at 
which trains will stop to board or 
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detrain passengers only on signal 
or advance notice). 
    Transit facility means, for 
purposes of determining the 
number of text telephones needed 
consistent with section 10.3.1(12) 
of appendix A to this part, a 
physical structure the primary 
function of which is to facilitate 
access to and from a 
transportation system which has 
scheduled stops at the structure. 
The term does not include an 
open structure or a physical 
structure the primary purpose of 
which is other than providing 
transportation services. 
    Used vehicle means a vehicle 
with prior use. 
    Vanpool means a voluntary 
commuter ridesharing 
arrangement, using  
vans with a seating capacity 
greater than 7 persons (including 
the driver) or buses, which 
provides transportation to a group 
of individuals traveling directly 
from their homes to their regular 
places of work within the same 
geographical area, and in which 
the commuter/driver does not 
receive compensation beyond 
reimbursement for his or her costs 
of providing the service. 
    Vehicle, as the term is applied 
to private entities, does not 
include a rail passenger car, 
railroad locomotive, railroad 
freight car, or railroad caboose, or 
other rail rolling stock described 
in section 242 of title III of the 
Act. 
    Wheelchair means a mobility 
aid belonging to any class of three 
or four-wheeled devices, usable 
indoors, designed for and used by 
individuals with mobility 
impairments, whether operated 
manually or powered. A 
``common wheelchair'' is such a 
device which does not exceed 30 
inches in width and 48 inches in 
length measured two inches above 
the ground, and does not weigh 

more than 600 pounds when 
occupied. 
 
Sec. 37.5  Nondiscrimination. 
    (a) No entity shall discriminate 
against an individual with a 
disability in connection with the 
provision of transportation 
service. 
    (b) Notwithstanding the 
provision of any special 
transportation service to 
individuals with disabilities, an 
entity shall not, on the basis of 
disability, deny to any individual 
with a disability the opportunity 
to use the entity's transportation 
service for the general public, if 
the individual is capable of using 
that service. 
    (c) An entity shall not require 
an individual with a disability to 
use designated priority seats, if 
the individual does not choose to 
use these seats.  
    (d) An entity shall not impose 
special charges, not authorized by 
this part, on individuals with 
disabilities, including individuals 
who use wheelchairs, for 
providing services required by 
this part or otherwise necessary to 
accommodate them. 
    (e) An entity shall not require 
that an individual with disabilities 
be accompanied by an attendant. 
    (f) Private entities that are 
primarily engaged in the business 
of transporting people and whose 
operations affect commerce shall 
not discriminate against any 
individual on the basis of 
disability in the full and equal 
enjoyment of specified 
transportation services. This 
obligation includes, with respect 
to the provision of transportation 
services, compliance with the 
requirements of the rules of the 
Department of Justice concerning 
eligibility criteria, making 
reasonable modifications, 
providing auxiliary aids and 
services, and removing barriers 
(28 CFR 36.301--36.306). 

    (g) An entity shall not refuse to 
serve an individual with a 
disability or require anything 
contrary to this part because its 
insurance company conditions 
coverage or rates on the absence 
of individuals with disabilities or 
requirements contrary to this part. 
    (h) It is not discrimination 
under this part for an entity to 
refuse to provide service to an 
individual with disabilities 
because that individual engages in 
violent, seriously disruptive, or 
illegal conduct. However, an 
entity shall not refuse to provide 
service to an individual with 
disabilities solely because the 
individual's disability results in 
appearance or involuntary 
behavior that may offend, annoy, 
or inconvenience employees of 
the entity or other persons. 
 
Sec. 37.7  Standards for 
accessible vehicles. 
    (a) For purposes of this part, a 
vehicle shall be considered to be 
readily accessible to and usable 
by individuals with disabilities if 
it meets the requirements of this 
part and the standards set forth in 
part 38 of this title. 
    (b)(1) For purposes of 
implementing the equivalent 
facilitation provision in Sec. 38.2 
of this subtitle, the following 
parties may submit to the 
Administrator of the applicable 
operating administration a request 
for a determination of equivalent 
facilitation: 
    (i) A public or private entity 
that provides transportation 
services and is subject to the 
provisions of subpart D or subpart 
E this part; or 
    (ii) The manufacturer of a 
vehicle or a vehicle component or 
subsystem to be used by such 
entity to comply with this part. 
    (2) The requesting party shall 
provide the following information 
with its request: 
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    (i) Entity name, address, 
contact person and telephone; 
    (ii) Specific provision of part 
38 of this title concerning which 
the entity is seeking a 
determination of equivalent 
facilitation. 
    (iii) [Reserved] 
    (iv) Alternative method of 
compliance, with demonstration 
of how the alternative meets or 
exceeds the level of accessibility 
or usability of the vehicle 
provided in part 38 of this 
subtitle; and  
    (v) Documentation of the 
public participation used in 
developing an alternative method 
of compliance. 
    (3) In the case of a request by a 
public entity that provides 
transportation services subject to 
the provisions of subpart D of this 
part, the required public 
participation shall include the 
following: 
    (i) The entity shall contact 
individuals with disabilities and 
groups representing them in the 
community. Consultation with 
these individuals and groups shall 
take place at all stages of the 
development of the request for 
equivalent facilitation. All 
documents and other information 
concerning the request shall be 
available, upon request, to 
members of the public. 
    (ii) The entity shall make its 
proposed request available for 
public comment before the 
request is made final or 
transmitted to DOT. In making 
the request available for public 
review, the entity shall ensure that 
it is available, upon request, in 
accessible formats. 
    (iii) The entity shall sponsor at 
least one public hearing on the 
request and shall provide 
adequate notice of the hearing, 
including advertisement in 
appropriate media, such as 
newspapers of general and special 

interest circulation and radio 
announcements. 
    (4) In the case of a request by a 
private entity that provides 
transportation services subject to 
the provisions of subpart E of this 
part or a manufacturer, the private 
entity or manufacturer shall 
consult, in person, in writing, or 
by other appropriate means, with 
representatives of national and 
local organizations representing 
people with those disabilities who 
would be affected by the request. 
    (5) A determination of 
compliance will be made by the 
Administrator of the concerned 
operating administration on a 
case-by-case basis, with the 
concurrence of the Assistant 
Secretary for Policy and 
International Affairs. 
    (6) Determinations of 
equivalent facilitation are made 
only with respect to vehicles or 
vehicle components used in the 
provision of transportation 
services covered by subpart D or 
subpart E of this part, and pertain 
only to the specific situation 
concerning which the 
determination is made. Entities 
shall not cite these determinations 
as indicating that a product or 
method constitute equivalent 
facilitations in situations other 
than those to which the 
determinations specifically 
pertain. Entities shall not claim 
that a determination of equivalent 
facilitation indicates approval or 
endorsement of any product or 
method by the Federal 
government, the Department of 
Transportation, or any of its 
operating administrations. 
    (c) Over-the-road buses 
acquired by public entities (or by 
a contractor to a public entity as 
provided in Sec. 37.23 of this 
part) shall comply with Sec. 38.23 
and subpart G of part 38 of this 
title. 
 

Sec. 37.9  Standards for 
accessible transportation 
facilities. 
    (a) For purposes of this part, a 
transportation facility shall be 
considered to be readily 
accessible to and usable by 
individuals with disabilities if it 
meets the requirements of this 
part and the standards set forth in 
appendix A to this part. 
    (b) Facility alterations begun 
before January 26, 1992, in a 
good faith effort to make a facility 
accessible to individuals with 
disabilities may be used to meet 
the key station requirements set 
forth in Secs. 37.47 and 37.51 of 
this part, even if these alterations 
are not consistent with the 
standards set forth in appendix A 
to this part, if the modifications 
complied with the Uniform 
Federal Accessibility Standard 
(UFAS) (41 CFR part 101-19, 
subpart 101-19.6) or ANSI 
A117.1(1980) (American 
National Standards Specification 
for Making Buildings and 
Facilities Accessible to and 
Usable by, the Physically 
Handicapped). This paragraph 
applies only to alterations of 
individual elements and spaces 
and only to the extent that 
provisions covering those 
elements or spaces are contained 
in UFAS or ANSI A117.1, as 
applicable. 
    (c) Public entities shall ensure 
the construction of new bus stop 
pads are in compliance with 
section 10.2.1.(1) of appendix A 
to this part, to the extent 
construction specifications are 
within their control. 
    (d)(1) For purposes of 
implementing the equivalent 
facilitation provision in section 
2.2 of appendix A to this part, the 
following parties may submit to 
the Administrator of the 
applicable operating 
administration a request for a 
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determination of equivalent 
facilitation: 
    (i)(A) A public or private entity 
that provides transportation 
facilities subject to the provisions 
of subpart C this part, or other 
appropriate party with the 
concurrence of the Administrator; 
    (B) With respect to airport 
facilities, an entity that is an 
airport operator subject to the 
requirements of 49 CFR part 27 
or regulations implementing the 
Americans with Disabilities Act, 
an air carrier subject to the 
requirements of 14 CFR part 382, 
or other appropriate party with the 
concurrence of the Administrator. 
    (ii) The manufacturer of a 
product or accessibility feature to 
be used in the facility of such 
entity to comply with this part. 
    (2) The requesting party shall 
provide the following information 
with its request: 
    (i) Entity name, address, 
contact person and telephone; 
    (ii) Specific provision of 
Appendix A to Part 37 concerning 
which the entity is seeking a 
determination of equivalent 
facilitation. 
    (iii) [Reserved] 
    (iv) Alternative method of 
compliance, with demonstration 
of how the alternative meets or 
exceeds the level of accessibility 
or usability of the vehicle 
provided in appendix A to this 
part; and  
    (v) Documentation of the 
public participation used in 
developing an alternative method 
of compliance. 
    (3) In the case of a request by a 
public entity that provides 
transportation facilities (including 
an airport operator), or a request 
by an air carrier with respect to 
airport facilities, the required 
public participation shall include 
the following: 
    (i) The entity shall contact 
individuals with disabilities and 
groups representing them in the 

community. Consultation with 
these individuals and groups shall 
take place at all stages of the 
development of the request for 
equivalent facilitation. All 
documents and other information 
concerning the request shall be 
available, upon request, to 
members of the public. 
    (ii) The entity shall make its 
proposed request available for 
public comment before the 
request is made final or 
transmitted to DOT. In making 
the request available for public 
review, the entity shall ensure that 
it is available, upon request, in 
accessible formats. 
    (iii) The entity shall sponsor at 
least one public hearing on the 
request and shall provide 
adequate notice of the hearing, 
including advertisement in 
appropriate media, such as 
newspapers of general and special 
interest circulation and radio 
announcements. 
    (4) In the case of a request by a 
manufacturer or a private entity 
other than an air carrier, the 
manufacturer or private entity 
shall consult, in person, in 
writing, or by other appropriate 
means, with representatives of 
national and local organizations 
representing people with those 
disabilities who would be affected 
by the request. 
    (5) A determination of 
compliance will be made by the 
Administrator of the concerned 
operating administration on a 
case-by-case basis, with the 
concurrence of the Assistant 
Secretary for Policy and 
International Affairs. 
    (6) Determinations of 
equivalent facilitation are made 
only with respect to transportation 
facilities, and pertain only to the 
specific situation concerning 
which the determination is made. 
Entities shall not cite these 
determinations as indicating that a 
products or methods constitute 

equivalent facilitations in 
situations other than those to 
which the determinations 
specifically pertain. Entities shall 
not claim that a determination of 
equivalent facilitation indicates 
approval or endorsement of any 
product or method by the Federal 
government, the Department of 
Transportation, or any of its 
operating administrations. 
 
Sec. 37.11  Administrative 
enforcement. 
    (a) Recipients of Federal 
financial assistance from the 
Department of Transportation are 
subject to administrative 
enforcement of the requirements 
of this part under the provisions 
of 49 CFR part 27, subpart C. 
    (b) Public entities, whether or 
not they receive Federal financial 
assistance, also are subject to 
enforcement action as provided 
by the Department of Justice. 
    (c) Private entities, whether or 
not they receive Federal financial 
assistance, are also subject to 
enforcement action as provided in 
the regulations of the Department 
of Justice implementing title III of 
the ADA (28 CFR part 36). 
 
Sec. 37.13  Effective date for 
certain vehicle specifications. 
    (a) The vehicle lift 
specifications identified in Secs. 
38.23(b)(6), 38.83(b)(6), 
38.95(b)(6), and 38.125(b)(6) of 
this title apply to solicitations for 
vehicles under this part after 
January 25, 1992. 
    (b) The vehicle door height 
requirements for vehicles over 22 
feet identified in Sec. 38.25(c) of 
this title apply to solicitations for 
vehicles under this part after 
January 25, 1992. 
 
Secs. 37.16-37.19  [Reserved] 
 
Subpart B--Applicability 
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Sec. 37.23  Service under 
contract. 
    (a) When a public entity enters 
into a contractual or other 
arrangement or relationship with a 
private entity to operate fixed 
route or demand responsive 
service, the public entity shall 
ensure that the private entity 
meets the requirements of this 
part that would apply to the public 
entity if the public entity itself 
provided the service. 
    (b) A private entity which 
purchases or leases new, used, or 
remanufactured vehicles, or 
remanufactures vehicles, for use, 
or in contemplation of use, in 
fixed route or demand responsive 
service under contract or other 
arrangement or relationship with a 
public entity, shall acquire 
accessible vehicles in all 
situations in which the public 
entity itself would be required to 
do so by this part. 
    (c) A public entity which enters 
into a contractual or other 
arrangement or relationship with a 
private entity to provide fixed 
route service shall ensure that the 
percentage of accessible vehicles 
operated by the public entity in its 
overall fixed route or demand 
responsive fleet is not diminished 
as a result. 
    (d) A private entity that 
provides fixed route or demand 
responsive transportation service 
under contract or other 
arrangement with another private 
entity shall be governed, for 
purposes of the transportation 
service involved, by the 
provisions of this part applicable 
to the other entity. 
 
Sec. 37.25  University 
transportation systems. 
    (a) Transportation services 
operated by private institutions of 
higher education are subject to the 
provisions of this part governing 
private entities not primarily 

engaged in the business of 
transporting people. 
    (b) Transportation systems 
operated by public institutions of 
higher education are subject to the 
provisions of this part governing 
public entities. If a public 
institution of higher education 
operates a fixed route system, the 
requirements of this part 
governing commuter bus service 
apply to that system. 
 
Sec. 37.27  Transportation for 
elementary and secondary 
education systems. 
    (a) The requirements of this 
part do not apply to public school 
transportation. 
    (b) The requirements of this 
part do not apply to the 
transportation of school children 
to and from a private elementary 
or secondary school, and its 
school-related activities, if the 
school is providing transportation 
service to students with 
disabilities equivalent to that 
provided to students without 
disabilities. The test of 
equivalence is the same as that 
provided in Sec. 37.105. If the 
school does not meet the 
requirement of this paragraph for 
exemption from the requirements 
of this part, it is subject to the 
requirements of this part for 
private entities not primarily 
engaged in transporting people. 
 
Sec. 37.29  Private entities 
providing taxi service. 
    (a) Providers of taxi service are 
subject to the requirements of this 
part for private entities primarily 
engaged in the business of 
transporting people which provide 
demand responsive service. 
    (b) Providers of taxi service are 
not required to purchase or lease 
accessible automobiles. When a 
provider of taxi service purchases 
or leases a vehicle other than an 
automobile, the vehicle is 
required to be accessible unless 

the provider demonstrates 
equivalency as provided in Sec. 
37.105 of this part. A provider of 
taxi service is not required to 
purchase vehicles other than 
automobiles in order to have a 
number of accessible vehicles in 
its fleet. 
    (c) Private entities providing 
taxi service shall not discriminate 
against individuals with 
disabilities by actions including, 
but not limited to, refusing to 
provide service to individuals 
with disabilities who can use taxi 
vehicles, refusing to assist with 
the stowing of mobility devices, 
and charging higher fares or fees 
for carrying individuals with 
disabilities and their equipment 
than are charged to other persons. 
 
Sec. 37.31  Vanpools. 
    Vanpool systems which are 
operated by public entities, or in 
which public entities own or 
purchase or lease the vehicles, are 
subject to the requirements of this 
part for demand responsive 
service for the general public 
operated by public entities. A 
vanpool system in this category is 
deemed to be providing 
equivalent service to individuals 
with disabilities if a vehicle that 
an individual with disabilities can 
use is made available to and used 
by a vanpool in which such an 
individual chooses to participate. 
 
Sec. 37.35  Supplemental service 
for other transportation modes. 
    (a) Transportation service 
provided by bus or other vehicle 
by an intercity commuter or rail 
operator, as an extension of or 
supplement to its rail service, and 
which connects an intercity rail 
station and limited other points, is 
subject to the requirements of this 
part for fixed route commuter bus 
service operated by a public 
entity. 
    (b) Dedicated bus service to 
commuter rail systems, with 
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through ticketing arrangements 
and which is available only to 
users of the commuter rail system, 
is subject to the requirements of 
this part for fixed route commuter 
bus service operated by a public 
entity. 
 
Sec. 37.41  Construction of 
transportation facilities by 
public entities. 
    A public entity shall construct 
any new facility to be used in 
providing designated public 
transportation services so that the 
facility is readily accessible to 
and usable by individuals with 
disabilities, including individuals 
who use wheelchairs. This 
requirement also applies to the 
construction of a new station for 
use in intercity or commuter rail 
transportation. For purposes of 
this section, a facility or station is 
``new'' if its construction begins 
(i.e., issuance of notice to 
proceed) after January 25, 1992, 
or, in the case of intercity or 
commuter rail stations, after 
October 7, 1991. 
 
Sec. 37.43  Alteration of 
transportation facilities by 
public entities. 
    (a)(1) When a public entity 
alters an existing facility or a part 
of an existing facility used in 
providing designated public 
transportation services in a way 
that affects or could affect the 
usability of the facility or part of 
the facility, the entity shall make 
the alterations (or ensure that the 
alterations are made) in such a 
manner, to the maximum extent 
feasible, that the altered portions 
of the facility are readily 
accessible to and usable by 
individuals with disabilities, 
including individuals who use 
wheelchairs, upon the completion 
of such alterations. 
    (2) When a public entity 
undertakes an alteration that 
affects or could affect the 

usability of or access to an area of 
a facility containing a primary 
function, the entity shall make the 
alteration in such a manner that, 
to the maximum extent feasible, 
the path of travel to the altered 
area and the bathrooms, 
telephones, and drinking 
fountains serving the altered area 
are readily accessible to and 
usable by individuals with 
disabilities, including individuals 
who use wheelchairs, upon 
completion of the alterations. 
Provided, that alterations to the 
path of travel, drinking fountains, 
telephones and bathrooms are not 
required to be made readily 
accessible to and usable by 
individuals with disabilities, 
including individuals who use 
wheelchairs, if the cost and scope 
of doing so would be 
disproportionate. 
    (3) The requirements of this 
paragraph also apply to the 
alteration of existing intercity or 
commuter rail stations by the 
responsible person for, owner of, 
or person in control of the station. 
    (4) The requirements of this 
section apply to any alteration 
which begins (i.e., issuance of 
notice to proceed or work order, 
as applicable) after January 25, 
1992, or, in the case of intercity 
and commuter rail stations, after 
October 7, 1991. 
    (b) As used in this section, the 
phrase to the maximum extent 
feasible applies to the occasional 
case where the nature of an 
existing facility makes it 
impossible to comply fully with 
applicable accessibility standards 
through a planned alteration. In 
these circumstances, the entity 
shall provide the maximum 
physical accessibility feasible. 
Any altered features of the facility 
or portion of the facility that can 
be made accessible shall be made 
accessible. If providing 
accessibility to certain individuals 
with disabilities (e.g., those who 

use wheelchairs) would not be 
feasible, the facility shall be made 
accessible to individuals with 
other types of disabilities (e.g., 
those who use crutches, those 
who have impaired vision or 
hearing, or those who have other 
impairments). 
    (c) As used in this section, a 
primary function is a major 
activity for which the facility is 
intended. Areas of transportation 
facilities that involve primary 
functions include, but are not 
necessarily limited to, ticket 
purchase and collection areas, 
passenger waiting areas, train or 
bus platforms, baggage checking 
and return areas and employment 
areas (except those involving non-
occupiable spaces accessed only 
by ladders, catwalks, crawl 
spaces, very narrow passageways, 
or freight (non-passenger) 
elevators which are frequented 
only by repair personnel). 
    (d) As used in this section, a 
``path of travel'' includes a 
continuous, unobstructed way of 
pedestrian passage by means of 
which the altered area may be 
approached, entered, and exited, 
and which connects the altered 
area with an exterior approach 
(including sidewalks, parking 
areas, and streets), an entrance to 
the facility, and other parts of the 
facility. The term also includes 
the restrooms, telephones, and 
drinking fountains serving the 
altered area. An accessible path of 
travel may include walks and 
sidewalks, curb ramps and other 
interior or exterior pedestrian 
ramps, clear floor paths through 
corridors, waiting areas, 
concourses, and other improved 
areas, parking access aisles, 
elevators and lifts, bridges, 
tunnels, or other passageways 
between platforms, or a 
combination of these and other 
elements. 
    (e)(1) Alterations made to 
provide an accessible path of 
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travel to the altered area will be 
deemed disproportionate to the 
overall alteration when the cost 
exceeds 20 percent of the cost of 
the alteration to the primary 
function area (without regard to 
the costs of accessibility 
modifications). 
    (2) Costs that may be counted 
as expenditures required to 
provide an accessible path of 
travel include: 
    (i) Costs associated with 
providing an accessible entrance 
and an accessible route to the 
altered area (e.g., widening 
doorways and installing ramps); 
    (ii) Costs associated with 
making restrooms accessible (e.g., 
grab bars, enlarged toilet stalls, 
accessible faucet controls); 
    (iii) Costs associated with 
providing accessible telephones 
(e.g., relocation of phones to an 
accessible height, installation of 
amplification devices or TDDs); 
    (iv) Costs associated with 
relocating an inaccessible 
drinking fountain. 
    (f)(1) When the cost of 
alterations necessary to make a 
path of travel to the altered area 
fully accessible is 
disproportionate to the cost of the 
overall alteration, then such areas 
shall be made accessible to the 
maximum extent without 
resulting in disproportionate 
costs; 
    (2) In this situation, the public 
entity should give priority to 
accessible elements that will 
provide the greatest access, in the 
following order: 
    (i) An accessible entrance; 
    (ii) An accessible route to the 
altered area; 
    (iii) At least one accessible 
restroom for each sex or a single 
unisex restroom (where there are 
one or more restrooms); 
    (iv) Accessible telephones; 
    (v) Accessible drinking 
fountains; 

    (vi) When possible, other 
accessible elements (e.g., parking, 
storage, alarms). 
    (g) If a public entity performs a 
series of small alterations to the 
area served by a single path of 
travel rather than making the 
alterations as part of a single 
undertaking, it shall nonetheless 
be responsible for providing an 
accessible path of travel. 
    (h)(1) If an area containing a 
primary function has been altered 
without providing an accessible 
path of travel to that area, and 
subsequent alterations of that 
area, or a different area on the 
same path of travel, are 
undertaken within three years of 
the original alteration, the total 
cost of alteration to the primary 
function areas on that path of 
travel during the preceding three 
year period shall be considered in 
determining whether the cost of 
making that path of travel is 
disproportionate; 
    (2) For the first three years 
after January 26, 1992, only 
alterations undertaken between 
that date and the date of the 
alteration at issue shall be 
considered in determining if the 
cost of providing accessible 
features is disproportionate to the 
overall cost of the alteration. 
    (3) Only alterations undertaken 
after January 26, 1992, shall be 
considered in determining if the 
cost of providing an accessible 
path of travel is disproportionate 
to the overall cost of the 
alteration. 
 
Subpart C--Transportation 
Facilities 
  
Sec. 37.45  Construction and 
alteration of transportation 
facilities by private entities. 
    In constructing and altering 
transit facilities, private entities 
shall comply with the regulations 
of the Department of Justice 

implementing Title III of the 
ADA (28 CFR part 36). 
 
Secs. 37.63-37.69  [Reserved] 
 
Subpart D--Acquisition of 
Accessible Vehicles By Public 
Entities 
  
Sec. 37.71  Purchase or lease of 
new non-rail vehicles by public 
entities operating fixed route 
systems. 
    (a) Except as provided 
elsewhere in this section, each 
public entity operating a fixed 
route system making a solicitation 
after August 25, 1990, to 
purchase or lease a new bus or 
other new vehicle for use on the 
system, shall ensure that the 
vehicle is readily accessible to 
and usable by individuals with 
disabilities, including individuals 
who use wheelchairs. 
    (b) A pubilc entity may 
purchase or lease a new bus that 
is not readily accessible to and 
usable by individuals with 
disabilities, including individuals 
who use wheelchairs, if it applies 
for, and the FTA Administrator 
grants, a waiver as provided for in 
this section. 
    (c) Before submitting a request 
for such a waiver, the public 
entity shall hold at least one 
public hearing concerning the 
proposed request. 
    (d) The FTA Administrator 
may grant a request for such a 
waiver if the public entity 
demonstrates to the FTA 
Administrator's satisfaction that- 
    (1) The initial solicitation for 
new buses made by the public 
entity specified that all new buses 
were to be lift-equipped and were 
to be otherwise accessible to and 
usable by individuals with 
disabilities; 
    (2) Hydraulic, 
electromechanical, or other lifts 
for such new buses could not be 
provided by any qualified lift 
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manufacturer to the manufacturer 
of such new buses in sufficient 
time to comply with the 
solicitation; and  
    (3) Any further delay in 
purchasing new buses equipped 
with such necessary lifts would 
significantly impair transportation 
services in the community served 
by the public entity. 
    (e) The public entity shall 
include with its waiver request a 
copy of the initial solicitation and 
written documentation from the 
bus manufacturer of its good faith 
efforts to obtain lifts in time to 
comply with the solicitation, and 
a full justification for the 
assertion that the delay in bus 
procurement needed to obtain a 
lift-equipped bus would 
significantly impair transportation 
services in the community. This 
documentation shall include a 
specific date at which the lifts 
could be supplied, copies of 
advertisements in trade 
publications and inquiries to trade 
associations seeking lifts, and 
documentation of the public 
hearing. 
    (f) Any waiver granted by the 
FTA Administrator under this 
section shall be subject to the 
following conditions: 
    (1) The waiver shall apply only 
to the particular bus delivery to 
which the waiver request pertains; 
    (2) The waiver shall include a 
termination date, which will be 
based on information concerning 
when lifts will become available 
for installation on the new buses 
the public entity is purchasing. 
Buses delivered after this date, 
even though procured under a 
solicitation to which a waiver 
applied, shall be equipped with 
lifts; 
    (3) Any bus obtained subject to 
the waiver shall be capable of 
accepting a lift, and the public 
entity shall install a lift as soon as 
one becomes available; 

    (4) Such other terms and 
conditions as the FTA 
Administrator may impose. 
    (g)(1) When the FTA 
Administrator grants a waiver 
under this section, he/she shall 
promptly notify the appropriate 
committees of Congress. 
    (2) If the FTA Administrator 
has reasonable cause to believe 
that a public entity fraudulently 
applied for a waiver under this 
section, the FTA Administrator 
shall: 
    (i) Cancel the waiver if it is still 
in effect; and 
    (ii) Take other appropriate 
action. 
 
Sec. 37.73  Purchase or lease of 
used non-rail vehicles by public 
entities operating fixed route 
systems. 
    (a) Except as provided 
elsewhere in this section, each 
public entity operating a fixed 
route system purchasing or 
leasing, after August 25, 1990, a 
used bus or other used vehicle for 
use on the system, shall ensure 
that the vehicle is readily 
accessible to and usable by 
individuals with disabilities, 
including individuals who use 
wheelchairs. 
    (b) A public entity may 
purchase or lease a used vehicle 
for use on its fixed route system 
that is not readily accessible to 
and usable by individuals with 
disabilities if, after making 
demonstrated good faith efforts to 
obtain an accessible vehicle, it is 
unable to do so. 
    (c) Good faith efforts shall 
include at least the following 
steps: 
    (1) An initial solicitation for 
used vehicles specifying that all 
used vehicles are to be lift-
equipped and otherwise 
accessible to and usable by 
individuals with disabilities, or, if 
an initial solicitation is not used, a 

documented communication so 
stating; 
    (2) A nationwide search for 
accessible vehicles, involving 
specific inquiries to used vehicle 
dealers and other transit 
providers; and  
    (3) Advertising in trade 
publications and contacting trade 
associations. 
    (d) Each public entity 
purchasing or leasing used 
vehicles that are not readily 
accessible to and usable by 
individuals with disabilities shall 
retain documentation of the 
specific good faith efforts it made 
for three years from the date the 
vehicles were purchased. These 
records shall be made available, 
on request, to the FTA 
Administrator and the public. 
 
Sec. 37.75  Remanufacture of 
non-rail vehicles and purchase 
or lease of remanufactured non-
rail vehicles by public entities 
operating fixed route systems. 
    (a) This section applies to any 
public entity operating a fixed 
route system which takes one of 
the following actions: 
    (1) After August 25, 1990, 
remanufactures a bus or other 
vehicle so as to extend its useful 
life for five years or more or 
makes a solicitation for such 
remanufacturing; or  
    (2) Purchases or leases a bus or 
other vehicle which has been 
remanufactured so as to extend its 
useful life for five years or more, 
where the purchase or lease 
occurs after August 25, 1990, and 
during the period in which the 
useful life of the vehicle is 
extended. 
    (b) Vehicles acquired through 
the actions listed in paragraph (a) 
of this section shall, to the 
maximum extent feasible, be 
readily accessible to and usable 
by individuals with disabilities, 
including individuals who use 
wheelchairs. 
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    (c) For purposes of this section, 
it shall be considered feasible to 
remanufacture a bus or other 
motor vehicle so as to be readily 
accessible to and usable by 
individuals with disabilities, 
including individuals who use 
wheelchairs, unless an 
engineering analysis demonstrates 
that including accessibility 
features required by this part 
would have a significant adverse 
effect on the structural integrity of 
the vehicle. 
    (d) If a public entity operates a 
fixed route system, any segment 
of which is included on the 
National Register of Historic 
Places, and if making a vehicle of 
historic character used solely on 
such segment readily accessible to 
and usable by individuals with 
disabilities would significantly 
alter the historic character of such 
vehicle, the public entity has only 
to make (or purchase or lease a 
remanufactured vehicle with) 
those modifications to make the 
vehicle accessible which do not 
alter the historic character of such 
vehicle, in consultation with the 
National Register of Historic 
Places. 
    (e) A public entity operating a 
fixed route system as described in 
paragraph (d) of this section may 
apply in writing to the FTA 
Administrator for a determination 
of the historic character of the 
vehicle. The FTA Administrator 
shall refer such requests to the 
National Register of Historic 
Places, and shall rely on its advice 
in making determinations of the 
historic character of the vehicle. 
 
Sec. 37.77  Purchase or lease of 
new non-rail vehicles by public 
entities operating a demand 
responsive system for the 
general public. 
    (a) Except as provided in this 
section, a public entity operating a 
demand responsive system for the 
general public making a 

solicitation after August 25, 1990, 
to purchase or lease a new bus or 
other new vehicle for use on the 
system, shall ensure that the 
vehicle is readily accessible to 
and usable by individuals with 
disabilities, including individuals 
who use wheelchairs. 
    (b) If the system, when viewed 
in its entirety, provides a level of 
service to individuals with 
disabilities, including individuals 
who use wheelchairs, equivalent 
to the level of service it provides 
to individuals without disabilities, 
it may purchase new vehicles that 
are not readily accessible to and 
usable by individuals with 
disabilities. 
    (c) For purposes of this section, 
a demand responsive system, 
when viewed in its entirety, shall 
be deemed to provide equivalent 
service if the service available to 
individuals with disabilities, 
including individuals who use 
wheelchairs, is provided in the 
most integrated setting 
appropriate to the needs of the 
individual and is equivalent to the 
service provided other individuals 
with respect to the following 
service characteristics: 
    (1) Response time; 
    (2) Fares; 
    (3) Geographic area of service; 
    (4) Hours and days of service; 
    (5) Restrictions or priorities 
based on trip purpose; 
    (6) Availability of information 
and reservations capability; and 
    (7) Any constraints on capacity 
or service availability. 
    (d) A public entity receiving 
FTA funds under section 18 or a 
public entity in a small urbanized 
area which receives FTA funds 
under Section 9 from a state 
administering agency rather than 
directly from FTA, which 
determines that its service to 
individuals with disabilities is 
equivalent to that provided other 
persons shall, before any 
procurement of an inaccessible 

vehicle, file with the appropriate 
state program office a certificate 
that it provides equivalent service 
meeting the standards of 
paragraph (c) of this section. 
Public entities operating demand 
responsive service receiving 
funds under any other section of 
the FT Act shall file the certificate 
with the appropriate FTA regional 
office. A public entity which does 
not receive FTA funds shall make 
such a certificate and retain it in 
its files, subject to inspection on 
request of FTA. All certificates 
under this paragraph may be 
made and filed in connection with 
a particular procurement or in 
advance of a procurement; 
however, no certificate shall be 
valid for more than one year. A 
copy of the required certificate is 
found in appendix C to this part. 
    (e) The waiver mechanism set 
forth in Sec. 37.71(b)-(g) 
(unavailability of lifts) of this 
subpart shall also be available to 
public entities operating a demand 
responsive system for the general 
public. 
 
Subpart E--Acquisition of 
Accessible Vehicles by Private 
Entities 
 
Sec. 37.103  Purchase or lease of 
new non-rail vehicles by private 
entities primarily engaged in 
the business of transporting 
people. 
    (a) Application. This section 
applies to all acquisitions of new 
vehicles by private entities which 
are primarily engaged in the 
business of transporting people 
and whose operations affect 
commerce, in which a solicitation 
for the vehicle is made (except as 
provided in paragraph (d) of this 
section) after August 25, 1990. 
    (b) Fixed route systems. If the 
entity operates a fixed route 
system, and purchases or leases a 
new vehicle other than an 
automobile, a van with a seating 
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capacity of less than eight persons 
(including the driver), or an over-
the-road bus, it shall ensure that 
the vehicle is readily accessible to 
and usable by individuals with 
disabilities, including individuals 
who use wheelchairs. 
    (c) Demand responsive 
systems. If the entity operates a 
demand responsive system, and 
purchases or leases a new vehicle 
other than an automobile, a van 
with a seating capacity of less 
than eight persons (including the 
driver), or an over-the-road bus, it 
shall ensure that the vehicle is 
readily accessible to and usable 
by individuals with disabilities, 
including individuals who use 
wheelchairs, unless the system, 
when viewed in its entirety, meets 
the standard for equivalent service 
of Sec. 37.105 of this part. 
    (d) Vans with a capacity of 
fewer than 8 persons. If the entity 
operates either a fixed route or 
demand responsive system, and 
purchases or leases a new van 
with a seating capacity of fewer 
than eight persons including the 
driver (the solicitation for the 
vehicle being made after February 
25, 1992), the entity shall ensure 
that the vehicle is readily 
accessible to and usable by 
individuals with disabilities, 
including individuals who use 
wheelchairs, unless the system, 
when viewed in its entirety, meets 
the standard for equivalent service 
of Sec. 37.105 of this part. 
 
Sec. 37.105  Equivalent service 
standard. 
    For purposes of Secs. 37.101 
and 37.103 of this part, a fixed 
route system or demand 
responsive system, when viewed 
in its entirety, shall be deemed to 
provide equivalent service if the 
service available to individuals 
with disabilities, including 
individuals who use wheelchairs, 
is provided in the most integrated 
setting appropriate to the needs of 

the individual and is equivalent to 
the service provided other 
individuals with respect to the 
following service characteristics: 
    (a) (1) Schedules/headways (if 
the system is fixed route); 
    (2) Response time (if the 
system is demand responsive); 
    (b) Fares; 
    (c) Geographic area of service; 
    (d) Hours and days of service; 
    (e) Availability of information; 
    (f) Reservations capability (if 
the system is demand responsive); 
    (g) Any constraints on capacity 
or service availability; 
    (h) Restrictions priorities based 
on trip purpose (if the system is  
demand responsive). 
 
Subpart F--Paratransit as a 
Complement to Fixed Route 
Service 
 
Sec. 37.121  Requirement for 
comparable complementary 
paratransit service. 
    (a) Except as provided in 
paragraph (c) of this section, each 
public entity operating a fixed 
route system shall provide 
paratransit or other special service 
to individuals with disabilities 
that is comparable to the level of 
service provided to individuals 
without disabilities who use the 
fixed route system. 
    (b) To be deemed comparable 
to fixed route service, a 
complementary paratransit system 
shall meet the requirements of 
Secs. 37.123-37.133 of this 
subpart. The requirement to 
comply with Sec. 37.131 may be 
modified in accordance with the 
provisions of this subpart relating 
to undue financial burden. 
    (c) Requirements for 
complementary paratransit do not 
apply to commuter bus, commuter 
rail, or intercity rail systems. 
 
Sec. 37.123  ADA paratransit 
eligibility: Standards. 

    (a) Public entities required by 
Sec. 37.121 of this subpart to 
provide complementary 
paratransit service shall provide 
the service to the ADA paratransit 
eligible individuals described in 
paragraph (e) of this section. 
    (b) If an individual meets the 
eligibility criteria of this section 
with respect to some trips but not 
others, the individual shall be 
ADA paratransit eligible only for 
those trips for which he or she 
meets the criteria. 
    (c) Individuals may be ADA 
paratransit eligible on the basis of 
a permanent or temporary 
disability. 
    (d) Public entities may provide 
complementary paratransit service 
to persons other than ADA 
paratransit eligible individuals. 
However, only the cost of service 
to ADA paratransit eligible 
individuals may be considered in 
a public entity's request for an 
undue financial burden waiver 
under Secs. 37.151-37.155 of this 
part. 
    (e) The following individuals 
are ADA paratransit eligible: 
    (1) Any individual with a 
disability who is unable, as the 
result of a physical or mental 
impairment (including a vision 
impairment), and without the 
assistance of another individual 
(except the operator of a 
wheelchair lift or other boarding 
assistance device), to board, ride, 
or disembark from any vehicle on 
the system which is readily 
accessible to and usable 
individuals with disabilities. 
    (2) Any individual with a 
disability who needs the 
assistance of a wheelchair lift or 
other boarding assistance device 
and is able, with such assistance, 
to board, ride and disembark from 
any vehicle which is readily 
accessible to and usable by 
individuals with disabilities if the 
individual wants to travel on a 
route on the system during the 
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hours of operation of the system 
at a time, or within a reasonable 
period of such time, when such a 
vehicle is not being used to 
provide designated public 
transportation on the route. 
    (i) An individual is eligible 
under this paragraph with respect 
to travel on an otherwise 
accessible route on which the 
boarding or disembarking 
location which the individual 
would use is one at which 
boarding or disembarking from 
the vehicle is precluded as 
provided in Sec. 37.167(g) of this 
part. 
    (ii) An individual using a 
common wheelchair is eligible 
under this paragraph if the 
individual's wheelchair cannot be 
accommodated on an existing 
vehicle (e.g., because the vehicle's 
lift does not meet the standards of 
part 38 of this title), even if that 
vehicle is accessible to other 
individuals with disabilities and 
their mobility wheelchairs. 
    (iii) With respect to rail 
systems, an individual is eligible 
under this paragraph if the 
individual could use an accessible 
rail system, but-- 
    (A) There is not yet one 
accessible car per train on the 
system; or  
    (B) Key stations have not yet 
been made accessible. 
    (3) Any individual with a 
disability who has a specific 
impairment-related condition 
which prevents such individual 
from traveling to a boarding 
location or from a disembarking 
location on such system. 
    (i) Only a specific impairment-
related condition which prevents 
the individual from traveling to a 
boarding location or from a 
disembarking location is a basis 
for eligibility under this 
paragraph. A condition which 
makes traveling to boarding 
location or from a disembarking 
location more difficult for a 

person with a specific 
impairment-related condition than 
for an individual who does not 
have the condition, but does not 
prevent the travel, is not a basis 
for eligibility under this 
paragraph. 
    (ii) Architectural barriers not 
under the control of the public 
entity providing fixed route 
service and environmental 
barriers (e.g., distance, terrain, 
weather) do not, standing alone, 
form a basis for eligibility under 
this paragraph. The interaction of 
such barriers with an individual's 
specific impairment-related 
condition may form a basis for 
eligibility under this paragraph, if 
the effect is to prevent the 
individual from traveling to a 
boarding location or from a 
disembarking location. 
    (f) Individuals accompanying 
an ADA paratransit eligible 
individual shall be provided 
service as follows: 
    (1) One other individual 
accompanying the ADA 
paratransit eligible individual 
shall be provided service-- 
    (i) If the ADA paratransit 
eligible individual is traveling 
with a personal care attendant, the 
entity shall provide service to one 
other individual in addition to the 
attendant who is accompanying 
the eligible ndividual; 
    (ii) A family member or friend 
is regarded as a person 
accompanying the eligible 
individual, and not as a personal 
care attendant, unless the family 
member or friend registered is 
acting in the capacity of a 
personal care attendant; 
    (2) Additional individuals 
accompanying the ADA 
paratransit eligible individual 
shall be provided service, 
provided that space is available 
for them on the paratransit vehicle 
carrying the ADA paratransit 
eligible individual and that 
transportation of the additional 

individuals will not result in a 
denial of service to ADA 
paratransit eligible individuals; 
    (3) In order to be considered as 
``accompanying'' the eligible 
individual for purposes of this 
paragraph (f), the other 
individual(s) shall have the same 
origin and destination as the 
eligible individual. 
 
Sec. 37.125  ADA paratransit 
eligibility: Process. 
    Each public entity required to 
provide complementary 
paratransit service by Sec. 37.121 
of this part shall establish a 
process for determining ADA 
paratransit eligibility. 
    (a) The process shall strictly 
limit ADA paratransit eligibility 
to individuals specified in Sec. 
37.123 of this part. 
    (b) All information about the 
process, materials necessary to 
apply for eligibility, and notices 
and determinations concerning 
eligibility shall be made available 
in accessible formats, upon 
request. 
    (c) If, by a date 21 days 
following the submission of a 
complete application, the entity 
has not made a determination of 
eligibility, the applicant shall be 
treated as eligible and provided 
service until and unless the entity 
denies the application. 
    (d) The entity's determination 
concerning eligibility shall be in 
writing. If the determination is 
that the individual is ineligible, 
the determination shall state the 
reasons for the finding. 
    (e) The public entity shall 
provide documentation to each 
eligible individual stating that he 
or she is ``ADA Paratransit 
Eligible.'' The documentation 
shall include the name of the 
eligible individual, the name of 
the transit provider, the telephone 
number of the entity's paratransit 
coordinator, an expiration date for 
eligibility, and any conditions or 
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limitations on the individual's 
eligibility including the use of a 
personal care attendant. 
    (f) The entity may require 
recertification of the eligibility of 
ADA paratransit eligible 
individuals at reasonable 
intervals. 
    (g) The entity shall establish an 
administrative appeal process 
through which individuals who 
are denied eligibility can obtain 
review of the denial. 
    (1) The entity may require that 
an appeal be filed within 60 days 
of the denial of an individual's 
application. 
    (2) The process shall include an 
opportunity to be heard and to 
present information and 
arguments, separation of 
functions (i.e., a decision by a 
person not involved with the 
initial decision to deny 
eligibility), and written 
notification of the decision, and 
the reasons for it. 
    (3) The entity is not required to 
provide paratransit service to the 
individual pending the 
determination on appeal. 
However, if the entity has not 
made a decision within 30 days of 
the completion of the appeal 
process, the entity shall provide 
paratransit service from that time 
until and unless a decision to deny 
the appeal is issued. 
    (h) The entity may establish an 
administrative process to suspend, 
for a reasonable period of time, 
the provision of complementary 
paratransit service to ADA 
eligible individuals who establish 
a pattern or practice of missing 
scheduled trips. 
    (1) Trips missed by the 
individual for reasons beyond his 
or her control (including, but not 
limited to, trips which are missed 
due to operator error) shall not be 
a basis for determining that such a 
pattern or practice exists. 

    (2) Before suspending service, 
the entity shall take the following 
steps: 
    (i) Notify the individual in 
writing that the entity proposes to 
suspend service, citing with 
specificity the basis of the 
proposed suspension and setting 
forth the proposed sanction. 
    (ii) Provide the individual an 
opportunity to be heard and to 
present information and 
arguments; 
    (iii) Provide the individual with 
written notification of the 
decision and the reasons for it. 
    (3) The appeals process of 
paragraph (g) of this section is 
available to an individual on 
whom sanctions have been 
imposed under this paragraph. 
The sanction is stayed pending 
the outcome of the appeal. 
    (i) In applications for ADA 
paratransit eligibility, the entity 
may require the applicant to 
indicate whether or not he or she 
travels with a personal care 
attendant. 
 
Sec. 37.127  Complementary 
paratransit service for visitors. 
    (a) Each public entity required 
to provide complementary 
paratransit service under Sec. 
37.121 of this part shall make the 
service available to visitors as 
provided in this section. 
    (b) For purposes of this section, 
a visitor is an individual with 
disabilities who does not reside in 
the jurisdiction(s) served by the 
public entity or other entities with 
which the public entity provides 
coordinated complementary 
paratransit service within a 
region. 
    (c) Each public entity shall 
treat as eligible for its 
complementary paratransit service 
all visitors who present 
documentation that they are ADA 
paratransit eligible, under the 
criteria of Sec. 37.125 of this part, 

in the jurisdiction in which they 
reside. 
    (d) With respect to visitors with 
disabilities who do not present 
such documentation, the public 
entity may require the 
documentation of the individual's 
place of residence and, if the 
individual's disability is not 
apparent, of his or her disability. 
The entity shall provide 
paratransit service to individuals 
with disabilities who qualify as 
visitors under paragraph (b) of 
this section. The entity shall 
accept a certification by such 
individuals that they are unable to 
use fixed route transit. 
    (e) A public entity shall make 
the service to a visitor required by 
this section available for any 
combination of 21 days during 
any 365-day period beginning 
with the visitor's first use of the 
service during such 365-day 
period. In no case shall the public 
entity require a visitor to apply for 
or receive eligibility certification 
from the public entity before 
receiving the service required by 
this section. 
 
Sec. 37.129  Types of service. 
    (a) Except as provided in this 
section, complementary 
paratransit service for ADA 
paratransit eligible persons shall 
be origin-to-destination service. 
    (b) Complementary paratransit 
service for ADA paratransit 
eligible persons described in Sec. 
37.123(e)(2) of this part may also 
be provided by on-call bus service 
or paratransit feeder service to an 
accessible fixed route, where such 
service enables the individual to 
use the fixed route bus system for 
his or her trip. 
    (c) Complementary paratransit 
service for ADA eligible persons 
described in Sec. 37.123(e)(3) of 
this part also may be provided by 
paratransit feeder service to 
and/or from an accessible fixed 
route. 
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Sec. 37.131  Service criteria for 
complementary paratransit. 
    The following service criteria 
apply to complementary 
paratransit required by Sec. 
37.121 of this part. 
    (a) Service Area--(1) Bus. (i) 
The entity shall provide 
complementary paratransit service 
to origins and destinations within 
corridors with a width of three-
fourths of a mile on each side of 
each fixed route. The corridor 
shall include an area with a three-
fourths of a mile radius at the 
ends of each fixed route. 
    (ii) Within the core service 
area, the entity also shall provide 
service to small areas not inside 
any of the corridors but which are 
surrounded by corridors. 
    (iii) Outside the core service 
area, the entity may designate 
corridors with widths from three-
fourths of a mile up to one and 
one half miles on each side of a 
fixed route, based on local 
circumstances. 
    (iv) For purposes of this 
paragraph, the core service area is 
that area in which corridors with a 
width of three-fourths of a mile 
on each side of each fixed route 
merge together such that, with 
few and small exceptions, all 
origins and destinations within the 
area would be served. 
    (2) Rail. (i) For rail systems, 
the service area shall consist of a  
circle with a radius of \3/4\ of a 
mile around each station. 
    (ii) At end stations and other 
stations in outlying areas, the 
entity may designate circles with 
radii of up to 1\1/2\ miles as part 
of its service area, based on local 
circumstances. 
    (3) Jurisdictional boundaries. 
Notwithstanding any other 
provision of this paragraph, an 
entity is not required to provide 
paratransit service in an area 
outside the boundaries of the 
jurisdiction(s) in which it 

operates, if the entity does not 
have legal authority to operate in 
that area. The entity shall take all 
practicable steps to provide 
paratransit service to any part of 
its service area. 
    (b) Response time. The entity 
shall schedule and provide 
paratransit service to any ADA 
paratransit eligible person at any 
requested time on a particular day 
in response to a request for 
service made the previous day. 
Reservations may be taken by 
reservation agents or by 
mechanical means. 
    (1) The entity shall make 
reservation service available 
during at least all normal business 
hours of the entity's 
administrative offices, as well as 
during times, comparable to 
normal business hours, on a day 
when the entity's offices are not 
open before a service day. 
    (2) The entity may negotiate 
pickup times with the individual, 
but the entity shall not require an 
ADA paratransit eligible 
individual to schedule a trip to 
begin more than one hour before 
or after the individual's desired 
departure time. 
    (3) The entity may use real-
time scheduling in providing 
complementary paratransit 
service. 
    (4) The entity may permit 
advance reservations to be made 
up to 14 days in advance of an 
ADA paratransit eligible 
individual's desired trips. When 
an entity proposes to change its 
reservations system, it shall 
comply with the public 
participation requirements 
equivalent to those of Sec. 
37.131(b) and (c). 
    (c) Fares. The fare for a trip 
charged to an ADA paratransit 
eligible user of the 
complementary paratransit service 
shall not exceed twice the fare 
that would be charged to an 
individual paying full fare (i.e., 

without regard to discounts) for a 
trip of similar length, at a similar 
time of day, on the entity's fixed 
route system. 
    (1) In calculating the full fare 
that would be paid by an 
individual using the fixed route 
system, the entity may include 
transfer and premium charges 
applicable to a trip of similar 
length, at a similar time of day, on 
the fixed route system.    (2) The 
fares for individuals 
accompanying ADA paratransit 
eligible individuals, who are 
provided service under Sec. 
37.123 (f) of this part, shall be the 
same as for the ADA paratransit 
eligible individuals they are 
accompanying. 
    (3) A personal care attendant 
shall not be charged for 
complementary paratransit 
service. 
    (4) The entity may charge a 
fare higher than otherwise 
permitted by this paragraph to a 
social service agency or other 
organization for agency trips (i.e., 
trips guaranteed to the 
organization). 
    (d) Trip purpose restrictions. 
The entity shall not impose 
restrictions or priorities based on 
trip purpose. 
    (e) Hours and days of service. 
The complementary paratransit 
service shall be available 
throughout the same hours and 
days as the entity's fixed route 
service. 
    (f) Capacity constraints. The 
entity shall not limit the 
availability of complementary 
paratransit service to ADA 
paratransit eligible individuals by 
any of the following: 
    (1) Restrictions on the number 
of trips an individual will be 
provided; 
    (2) Waiting lists for access to 
the service; or 
    (3) Any operational pattern or 
practice that significantly limits 
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the availability of service to ADA 
paratransit eligible persons. 
    (i) Such patterns or practices 
include, but are not limited to, the 
following: 
    (A) Substantial numbers of 
significantly untimely pickups for 
initial or return trips; 
    (B) Substantial numbers of trip 
denials or missed trips; 
    (C) Substantial numbers of 
trips with excessive trip lengths. 
    (ii) Operational problems 
attributable to causes beyond the 
control of the entity (including, 
but not limited to, weather or 
traffic conditions affecting all 
vehicular traffic that were not 
anticipated at the time a trip was 
scheduled) shall not be a basis for 
determining that such a pattern or 
practice exists. 
    (g) Additional service. Public 
entities may provide 
complementary paratransit service 
to ADA paratransit eligible 
individuals exceeding that 
provided for in this section. 
However, only the cost of service 
provided for in this section may 
be considered in a public entity's 
request for an undue financial 
burden waiver under Secs. 
37.151-37.155 of this part. 
 
Sec. 37.133  Subscription 
service. 
    (a) This part does not prohibit 
the use of subscription service by 
public entities as part of a 
complementary paratransit 
system, subject to the limitations 
in this section. 
    (b) Subscription service may 
not absorb more than fifty percent 
of the number of trips available at 
a given time of day, unless there 
is non-subscription capacity. 
 
Sec. 37.135  Submission of 
paratransit plan. 
    (a) General. Each public entity 
operating fixed route 
transportation service, which is 
required by Sec. 37.121 to 

provide complementary 
paratransit service, shall develop 
a paratransit plan. 
    (b) Initial submission. Except 
as provided in Sec. 37.141 of this 
part, each entity shall submit its 
initial plan for compliance with 
the complementary paratransit 
service provision by January 26, 
1992, to the appropriate location 
identified in paragraph (f) of this 
section. 
    (c) Annual Updates. Except as 
provided in this paragraph, each 
entity shall submit an annual 
update to its plan on January 26 
of each succeeding year. 
    (1) If an entity has met and is 
continuing to meet all 
requirements for complementary 
paratransit in Secs. 37.121-37.133 
of this part, the entity may submit 
to FTA an annual certification of 
continued compliance in lieu of a 
plan update. Entities that have 
submitted a joint plan under Sec. 
37.141 may submit a joint 
certification under this paragraph. 
The requirements of Secs. 37.137 
(a) and (b), 37.138 and 37.139 do 
not apply when a certification is 
submitted under this paragraph. 
    (2) In the event of any change 
in circumstances that results in an 
entity which has submitted a 
certification of continued 
compliance falling short of 
compliance with Secs. 37.121-
37.133, the entity shall 
immediately notify FTA in 
writing of the problem. In this 
case, the entity shall also file a 
plan update meeting the 
requirements of Secs. 37.137-
37.139 of this part on the next 
following January 26 and in each 
succeeding year until the entity 
returns to full compliance. 
    (3) An entity that has 
demonstrated undue financial 
burden to the FTA shall file a 
plan update meeting the 
requirements of Secs. 37.137-
37.139 of this part on each 
January 26 until full compliance 

with Secs. 37.121-37.133 is 
attained. 
    (4) If FTA reasonably believes 
that an entity may not be fully 
complying with all service 
criteria, FTA may require the 
entity to provide an annual update 
to its plan. 
    (d) Phase-in of implementation. 
Each plan shall provide full 
compliance by no later than 
January 26, 1997, unless the 
entity has received a waiver based 
on undue financial burden. If the 
date for full compliance specified 
in the plan is after January 26, 
1993, the plan shall include 
milestones, providing for 
measured, proportional progress 
toward full compliance. 
    (e) Plan implementation. Each 
entity shall begin implementation 
of its plan on January 26, 1992. 
    (f) Submission locations. An 
entity shall submit its plan to one 
of the following offices, as 
appropriate: 
    (1) The individual state 
administering agency, if it is-- 
    (i) A section 18 recipient; 
    (ii) A small urbanized area 
recipient of section 9 funds 
administered by the State; 
    (iii) A participant in a 
coordinated plan, in which all of 
the participating entities are 
eligible to submit their plans to 
the State; or  
    (2) The FTA Regional Office 
(as listed in appendix B to this 
part) for all other entities required 
to submit a paratransit plan. This 
includes an FTA recipient under 
section 9 of the FT Act; entities 
submitting a joint plan (unless 
they meet the requirements of 
paragraph (f)(1)(iii) of this 
section), and a public entity not 
an FT Act recipient.[56 FR 
45621, Sept. 6, 1991, as amended 
at 61 FR 25416, May 21, 1996; 
61 FR 26468, May 28, 1996]c) 
Notwithstanding any other 
provision of this part, the entity 
may establish waiting lists or 
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other capacity constraints and trip 
purpose restrictions or priorities 
for participation in the 
subscription service only. 
 
Sec. 37.137  Paratransit plan 
development. 
    (a) Survey of existing services. 
Each submitting entity shall 
survey the area to be covered by 
the plan to identify any person or 
entity (public or private) which 
provides a paratransit or other 
special transportation service for 
ADA paratransit eligible 
individuals in the service area to 
which the plan applies. 
    (b) Public participation. Each 
submitting entity shall ensure 
public participation in the 
development of its paratransit 
plan, including at least the 
following: 
    (1) Outreach. Each submitting 
entity shall solicit participation in 
the development of its plan by the 
widest range of persons 
anticipated to use its paratransit 
service. Each entity shall develop 
contacts, mailing lists and other 
appropriate means for notification 
of opportunities to participate in 
the development of the paratransit 
plan; 
    (2) Consultation with 
individuals with disabilities. Each 
entity shall contact individuals 
with disabilities and groups 
representing them in the 
community. Consultation shall 
begin at an early stage in the plan 
development and should involve 
persons with disabilities in all 
phases of plan development. All 
documents and other information 
concerning the planning 
procedure and the provision of 
service shall be available, upon 
request, to members of the public, 
except where disclosure would be 
an unwarranted invasion of 
personal privacy; 
    (3) Opportunity for public 
comment. The submitting entity 
shall make its plan available for 

review before the plan is 
finalized. In making the plan 
available for public review, the 
entity shall ensure that the plan is 
available upon request in 
accessible formats; 
    (4) Public hearing. The entity 
shall sponsor at a minimum one 
public hearing and shall provide 
adequate notice of the hearing, 
including advertisement in 
appropriate media, such as 
newspapers of general and special 
interest circulation and radio 
announcements; and  
    (5) Special requirements. If the 
entity intends to phase-in its 
paratransit service over a multi-
year period, or request a waiver 
based on undue financial burden, 
the public hearing shall afford the 
opportunity for interested citizens 
to express their views concerning 
the phase-in, the request, and 
which service criteria may be 
delayed in implementation. 
    (c) Ongoing requirement. The 
entity shall create an ongoing 
mechanism for the participation 
of individuals with disabilities in 
the continued development and 
assessment of services to persons 
with disabilities. This includes, 
but is not limited to, the 
development of the initial plan, 
any request for an undue financial 
burden waiver, and each annual 
submission. 
 
Sec. 37.139  Plan contents. 
    Each plan shall contain the 
following information: 
    (a) Identification of the entity 
or entities submitting the plan, 
specifying for each-- 
    (1) Name and address; and 
    (2) Contact person for the plan, 
with telephone number and 
facsimile telephone number 
(FAX), if applicable. 
    (b) A description of the fixed 
route system as of January 26, 
1992 (or subsequent year for 
annual updates), including-- 

    (1) A description of the service 
area, route structure, days and 
hours of service, fare structure, 
and population served. This 
includes maps and tables, if 
appropriate; 
    (2) The total number of 
vehicles (bus, van, or rail) 
operated in fixed route service 
(including contracted service), 
and percentage of accessible 
vehicles and percentage of routes 
accessible to and usable by 
persons with disabilities, 
including persons who use 
wheelchairs; 
    (3) Any other information 
about the fixed route service that 
is relevant to establishing the 
basis for comparability of fixed 
route and paratransit service. 
    (c) A description of existing 
paratransit services, including: 
    (1) An inventory of service 
provided by the public entity 
submitting the plan;  
    (2) An inventory of service 
provided by other agencies or 
organizations, which may in 
whole or in part be used to meet 
the requirement for 
complementary paratransit 
service; and 
    (3) A description of the 
available paratransit services in 
paragraphs (c)(2) and (c)(3) of 
this section as they relate to the 
service criteria described in Sec. 
37.131 of this part of service area, 
response time, fares, restrictions 
on trip purpose, hours and days of 
service, and capacity constraints; 
and to the requirements of ADA 
paratransit eligibility. 
    (d) A description of the plan to 
provide comparable paratransit, 
including: 
    (1) An estimate of demand for 
comparable paratransit service by 
ADA eligible individuals and a 
brief description of the demand 
estimation methodology used; 
    (2) An analysis of differences 
between the paratransit service 
currently provided and what is 
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required under this part by the 
entity(ies) submitting the plan and 
other entities, as described in 
paragraph (c) of this section; 
    (3) A brief description of 
planned modifications to existing 
paratransit and fixed route service 
and the new paratransit service 
planned to comply with the ADA 
paratransit service criteria; 
    (4) A description of the 
planned comparable paratransit 
service as it relates to each of the 
service criteria described in Sec. 
37.131 of this part--service area, 
absence of restrictions or 
priorities based on trip purpose, 
response time, fares, hours and 
days of service, and lack of 
capacity constraints. If the 
paratransit plan is to be phased in, 
this paragraph shall be 
coordinated with the information 
being provided in paragraphs 
(d)(5) and (d)(6) of this 
paragraph; 
    (5) A timetable for 
implementing comparable 
paratransit service, with a specific 
date indicating when the planned 
service will be completely 
operational. In no case may full 
implementation be completed 
later than January 26, 1997. The 
plan shall include milestones for 
implementing phases of the plan, 
with progress that can be 
objectively measured yearly; 
    (6) A budget for comparable 
paratransit service, including 
capital and operating expenditures 
over five years. 
    (e) A description of the process 
used to certify individuals with 
disabilities as ADA paratransit 
eligible. At a minimum, this must 
include-- 
    (1) A description of the 
application and certification 
process, including-- 
    (i) The availability of 
information about the process and 
application materials inaccessible 
formats; 

    (ii) The process for determining 
eligibility according to the 
provisions of Secs. 37.123-37.125 
of this part and notifying 
individuals 
of the determination made; 
    (iii) The entity's system and 
timetable for processing 
applications and allowing 
presumptive eligibility; and 
    (iv) The documentation given 
to eligible individuals. 
    (2) A description of the 
administrative appeals process for 
individuals denied eligibility. 
    (3) A policy for visitors, 
consistent with Sec. 37.127 of this 
part. 
    (f) Description of the public 
participation process including-- 
    (1) Notice given of opportunity 
for public comment, the date(s) of 
completed public hearing(s), 
availability of the plan in 
accessible formats, outreach 
efforts, and consultation with 
persons with disabilities. 
    (2) A summary of significant 
issues raised during the public 
comment period, along with a 
response to significant comments 
and discussion of how the issues 
were resolved. 
    (g) Efforts to coordinate service 
with other entities subject to the 
complementary paratransit 
requirements of this part which 
have overlapping or contiguous 
service areas or jurisdictions. 
    (h) The following 
endorsements or certifications: 
    (1) A resolution adopted by the 
board of the entity authorizing the 
plan, as submitted. If more than 
one entity is submitting the plan 
there must be an authorizing 
resolution from each board. If the 
entity does not function with a 
board, a statement shall be 
submitted by the entity's chief 
executive; 
    (2) In urbanized areas, 
certification by the Metropolitan 
Planning Organization (MPO) 
that it has reviewed the plan and 

that the plan is in conformance 
with the transportation plan 
developed under the Federal 
Transit/Federal Highway 
Administration joint planning 
regulation (49 CFR part 613 and 
23 CFR part 450). In a service 
area which is covered by more 
than one MPO, each applicable 
MPO shall certify conformity of 
the entity's plan. The provisions 
of this paragraph do not apply to 
non-FTA recipients; 
    (3) A certification that the 
survey of existing paratransit 
service was conducted as required 
in Sec. 37.137(a) of this part; 
    (4) To the extent service 
provided by other entities is 
included in the entity's plan for 
comparable paratransit service, 
the entity must certify that: 
    (i) ADA paratransit eligible 
individuals have access to the 
service; 
    (ii) The service is provided in 
the manner represented; and  
    (iii) Efforts will be made to 
coordinate the provision of 
paratransit service by other 
providers. 
    (i) A request for a waiver based 
on undue financial burden, if 
applicable. The waiver request 
should include information 
sufficient for FTA to consider the 
factors in Sec. 37.155 of this part. 
If a request for an undue financial 
burden waiver is made, the plan 
must include a description of 
additional paratransit services that 
would be provided to achieve full 
compliance with the requirement 
for comparable paratransit in the 
event the waiver is not granted, 
and the timetable for the 
implementation of these 
additional services. 
    (j) Annual plan updates. (1) 
The annual plan updates 
submitted January 26, 1993, and 
annually thereafter, shall include 
information necessary to update 
the information requirements of 
this section. Information 
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submitted annually must include 
all significant changes and 
revisions to the timetable for 
implementation; 
    (2) If the paratransit service is 
being phased in over more than 
one year, the entity must 
demonstrate that the milestones 
identified in the current 
paratransit plans have been 
achieved. If the milestones have 
not been achieved, the plan must 
explain any slippage and what 
actions are being taken to 
compensate for the slippage. 
    (3) The annual plan must 
describe specifically the means 
used to comply with the public 
participation requirements, as 
described in Sec. 37.137 of this 
part. 
 
Sec. 37.141  Requirements for a 
joint paratransit plan. 
    (a) Two or more entities with 
overlapping or contiguous service 
areas or jurisdictions may develop 
and submit a joint plan providing 
for coordinated paratransit 
service. Joint plans shall identify 
the participating entities and 
indicate their commitment to 
participate in the plan. 
    (b) To the maximum extent 
feasible, all elements of the 
coordinated plan shall be 
submitted on January 26, 1992. If 
a coordinated plan is not 
completed by January 26, 1992, 
those entities intending to 
coordinate paratransit service 
must submit a general statement 
declaring their intention to 
provide coordinated service and 
each element of the plan specified 
in Sec. 37.139 to the extent 
practicable. In addition, the plan 
must include the following 
certifications from each entity 
involved in the coordination 
effort: 
    (1) A certification that the 
entity is committed to providing 
ADA paratransit service as part of 
a coordinated plan. 

    (2) A certification from each 
public entity participating in the 
plan that it will maintain current 
levels of paratransit service until 
the coordinated plan goes into 
effect. 
    (c) Entities submitting the 
above certifications and plan 
elements in lieu of a completed 
plan on January 26, 1992, must 
submit a complete plan by July 
26, 1992. 
    (d) Filing of an individual plan 
does not preclude an entity from 
cooperating with other entities in 
the development or 
implementation of a joint plan. 
An entity wishing to join with 
other entities after its initial 
submission may do so by meeting 
the filing requirements of this 
section. 
 
Sec. 37.143  Paratransit plan 
implementation. 
    (a) Each entity shall begin 
implementation of its 
complementary paratransit plan, 
pending notice from FTA. The 
implementation of the plan shall 
be consistent with the terms of the 
plan, including any specified 
phase-in period.  
    (b) If the plan contains a 
request for a wavier based on 
undue financial burden, the entity 
shall begin implementation of its 
plan, pending a determination on 
its waiver request. 
 
Sec. 37.145  State comment on 
plans. 
    Each state required to receive 
plans under Sec. 37.135 of this 
part shall: 
    (a) Ensure that all applicable 
section 18 and section 9 recipients 
have submitted plans. 
    (b) Certify to FTA that all plans 
have been received. 
    (c) Forward the required 
certification with comments on 
each plan to FTA. The plans, with 
comments, shall be submitted to 
FTA no later than April 1, 1992, 

for the first year and April 1 
annually thereafter. 
    (d) The State shall develop 
comments to on each plan, 
responding to the following 
points: 
    (1) Was the plan filed on time? 
    (2) Does the plan appear 
reasonable? 
    (3) Are there circumstances 
that bear on the ability of the 
grantee to carry out the plan as 
represented? If yes, please 
elaborate. 
    (4) Is the plan consistent with 
statewide planning activities? 
    (5) Are the necessary 
anticipated financial and capital 
resources identified in the plan 
accurately estimated? 
 
Sec. 37.145  State comment on 
plans. 
    Each state required to receive 
plans under Sec. 37.135 of this 
part shall: 
    (a) Ensure that all applicable 
section 18 and section 9 recipients 
have submitted plans. 
    (b) Certify to FTA that all plans 
have been received. 
    (c) Forward the required 
certification with comments on 
each plan to FTA. The plans, with 
comments, shall be submitted to 
FTA no later than April 1, 1992, 
for the first year and April 1 
annually thereafter. 
    (d) The State shall develop 
comments to on each plan, 
responding to the following 
points: 
    (1) Was the plan filed on time? 
    (2) Does the plan appear 
reasonable? 
    (3) Are there circumstances 
that bear on the ability of the 
grantee to carry out the plan as 
represented? If yes, please 
elaborate. 
    (4) Is the plan consistent with 
statewide planning activities? 
    (5) Are the necessary 
anticipated financial and capital 
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resources identified in the plan 
accurately estimated? 
 
Sec. 37.147  Considerations 
during FTA review. 
    In reviewing each plan, at a 
minimum FTA will consider the 
following: 
    (a) Whether the plan was filed 
on time; 
    (b) Comments submitted by the 
state, if applicable; 
    (c) Whether the plan contains 
responsive elements for each 
component required under Sec. 
37.139 of this part; 
    (d) Whether the plan, when 
viewed in its entirety, provides for 
paratransit service comparable to 
the entity's fixed route service; 
    (e) Whether the entity complied 
with the public participation 
efforts required by this part; and 
    (f) The extent to which efforts 
were made to coordinate with 
other public entities with 
overlapping or contiguous service 
areas or jurisdictions. 
 
Sec. 37.149  Disapproved plans. 
    (a) If a plan is disapproved in 
whole or in part, FTA will specify 
which provisions are disapproved. 
Each entity shall amend its plan  
consistent with this information 
and resubmit the plan to the 
appropriate FTA Regional Office 
within 90 days of receipt of the 
disapproval letter. 
    (b) Each entity revising its plan 
shall continue to comply with the 
public participation requirements 
applicable to the initial 
development of the plan (set out 
in Sec. 37.137 of this part). 
 
Sec. 37.151  Waiver for undue 
financial burden. 
     If compliance with the service 
criteria of Sec. 37.131 of this part 
creates an undue financial burden, 
an entity may request a waiver 
from all or some of the provisions 
if the entity has complied with the 
public participation requirements 

in Sec. 37.137 of this part and if 
the following conditions apply: 
    (a) At the time of submission of 
the initial plan on January 26, 
1992-- 
    (1) The entity determines that it 
cannot meet all of the service 
criteria by January 26, 1997; or 
    (2) The entity determines that it 
cannot make measured progress 
toward compliance in any year 
before full compliance is 
required. For purposes of this 
part, measured progress means 
implementing milestones  
as scheduled, such as 
incorporating an additional 
paratransit service criterion or 
improving an aspect of a specific 
service criterion. 
    (b) At the time of its annual 
plan update submission, if the 
entity believes that circumstances 
have changed since its last 
submission, and it is no longer 
able to comply by January 26, 
1997, or make measured progress 
in any year before 1997, as 
described in paragraph (a)(2) of 
this section. 
 
Sec. 37.153  FTA waiver 
determination. 
    (a) The Administrator will 
determine whether to grant a 
waiver for undue financial burden 
on a case-by-case basis, after 
considering the factors identified 
in Sec. 37.155 of this part and the 
information accompanying the 
request. If necessary, the 
Administrator will return the 
application with a request for 
additional information.  
    (b) Any waiver granted will be 
for a limited and specified period 
of time. 
    (c) If the Administrator grants 
the applicant a waiver, the 
Administrator will do one of the 
following: 
    (1) Require the public entity to 
provide complementary 
paratransit to the extent it can do 
so without incurring an undue 

financial burden. The entity shall 
make changes in its plan that the 
Administrator determines are 
appropriate to maximize the 
complementary paratransit service 
that is provided to ADA 
paratransit eligible individuals. 
When making changes to its plan, 
the entity shall use the public 
participation process specified for 
plan development and shall 
consider first a reduction in 
number of trips provided to each 
ADA paratransit eligible person 
per month, while attempting to 
meet all other service criteria. 
    (2) Require the public entity to 
provide basic complementary 
paratransit services to all ADA 
paratransit eligible individuals, 
even if doing so would cause the 
public entity to incur an undue 
financial burden. Basic 
complementary paratransit service 
in corridors defined as provided 
in Sec. 37.131(a) along the public 
entity's key routes during core 
service hours. 
    (i) For purposes of this section, 
key routes are defined as routes 
along which there is service at 
least hourly throughout the day. 
    (ii) For purposes of this section, 
core service hours encompass at 
least peak periods, as these 
periods are defined locally for 
fixed route service, consistent 
with industry practice. 
    (3) If the Administrator 
determines that the public entity 
will incur an undue financial 
burden as the result of providing 
basic complementary paratransit 
service, such that it is infeasible 
for the entity to provide basic 
complementary paratransit 
service, the Administrator shall 
require the public entity to 
coordinate with other available 
providers of demand responsive 
service in the area served by the 
public entity to maximize the 
service to ADA paratransit 
eligible individuals to the 
maximum extent feasible. 
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Secs. 37.157-37.159  [Reserved] 
 
Subpart G--Provision of Service 
 
Sec. 37.161  Maintenance of 
accessible features: General. 
    (a) Public and private entities 
providing transportation services 
shall maintain in operative 
condition those features of 
facilities and vehicles that are 
required to make the vehicles and 
facilities readily accessible to and 
usable by individuals with 
disabilities. These features 
include, but are not limited to, 
lifts and other means of access to 
vehicles, securement devices, 
elevators, signage and systems to 
facilitate communications with 
persons with impaired vision or 
hearing. 
    (b) Accessibility features shall 
be repaired promptly if they are 
damaged or out of order. When an 
accessibility feature is out of 
order, the entity shall take 
reasonable steps to accommodate 
individuals with disabilities who 
would otherwise use the feature. 
    (c) This section does not 
prohibit isolated or temporary 
interruptions in service or access 
due to maintenance or repairs. 
 
Sec. 37.163  Keeping vehicle 
lifts in operative condition: 
Public entities. 
    (a) This section applies only to 
public entities with respect to lifts 
in non-rail vehicles. 
    (b) The entity shall establish a 
system of regular and frequent 
maintenance checks of lifts 
sufficient to determine if they are 
operative. 
    (c) The entity shall ensure that 
vehicle operators report to the 
entity, by the most immediate 
means available, any failure of a 
lift to operate in service. 
    (d) Except as provided in 
paragraph (e) of this section, 
when a lift is discovered to be 
inoperative, the entity shall take 

the vehicle out of service before 
the beginning of the vehicle's next 
service day and ensure that the lift 
is repaired before the vehicle 
returns to service. 
    (e) If there is no spare vehicle 
available to take the place of a 
vehicle with an inoperable lift, 
such that taking the vehicle out of 
service will reduce the 
transportation service the entity is 
able to inoperable lift for no more 
than five days (if the entity serves 
an area of 50,000 or less 
population) or three days (if the 
entity serves an area of over 
50,000 population) from the day 
on which the lift is discovered to 
be inoperative. 
    (f) In any case in which a 
vehicle is operating on a fixed 
route with an inoperative lift, and 
the headway to the next 
accessible vehicle on the route 
exceeds 30 minutes, the entity 
shall promptly provide alternative 
transportation to individuals with 
disabilities who are unable to use 
the vehicle because its lift does 
not work. 
 
Sec. 37.165  Lift and 
securement use. 
    (a) This section applies to 
public and private entities. 
    (b) All common wheelchairs 
and their users shall be 
transported in the entity's vehicles 
or other conveyances. The entity 
is not required to permit 
wheelchairs to ride in places other 
than designated securement 
locations in the vehicle, where 
such locations exist.  
    (c)(1) For vehicles complying 
with part 38 of this title, the entity 
shall use the securement system 
to secure wheelchairs as provided 
in that Part. 
    (2) For other vehicles 
transporting individuals who use 
wheelchairs, the entity shall 
provide and use a securement 
system to ensure that the 

wheelchair remains within the 
securement area. 
    (3) The entity may require that 
an individual permit his or her 
wheelchair to be secured. 
    (d) The entity may not deny 
transportation to a wheelchair or 
its user on the ground that the 
device cannot be secured or 
restrained satisfactorily by the 
vehicle's securement system. 
    (e) The entity may recommend 
to a user of a wheelchair that the 
individual transfer to a vehicle 
seat. The entity may not require 
the individual to transfer. 
    (f) Where necessary or upon 
request, the entity's personnel 
shall assist individuals with 
disabilities with the use of 
securement systems, ramps and 
lifts. If it is necessary for the 
personnel to leave their seats to 
provide this assistance, they shall 
do so. 
    (g) The entity shall permit 
individuals with disabilities who 
do not use wheelchairs, including 
standees, to use a vehicle's lift or 
ramp to enter the vehicle. 
Provided, that an entity is not 
required to permit such 
individuals to use a lift Model 141 
manufactured by EEC, Inc. If the 
entity chooses not to allow such 
individuals to use such a lift, it 
shall clearly notify consumers of 
this fact by signage on the 
exterior of the vehicle (adjacent to 
and of equivalent size with the 
accessibility symbol). 
 
Sec. 37.167  Other service 
requirements. 
    (a) This section applies to 
public and private entities. 
    (b) On fixed route systems, the 
entity shall announce stops as 
follows: 
    (1) The entity shall announce at 
least at transfer points with other 
fixed routes, other major 
intersections and destination 
points, and intervals along a route 
sufficient to permit individuals 
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with visual impairments or other 
disabilities to be oriented to their 
location. 
    (2) The entity shall announce 
any stop on request of an 
individual with a disability. 
    (c) Where vehicles or other 
conveyances for more than one 
route serve the same stop, the 
entity shall provide a means by 
which an individual with a visual 
impairment or other disability can 
identify the proper vehicle to 
enter or be identified to the 
vehicle operator as a person 
seeking a ride on a particular 
route. 
    (d) The entity shall permit 
service animals to accompany 
individuals with disabilities in 
vehicles and facilities. 
    (e) The entity shall ensure that 
vehicle operators and other 
personnel make use of 
accessibility-related equipment or 
features required by part 38 of 
this title. 
    (f) The entity shall make 
available to individuals with 
disabilities adequate information 
concerning transportation 
services. This obligation includes 
making adequate communications 
capacity available, through 
accessible formats and 
technology, to enable users to 
obtain information and schedule 
service. 
    (g) The entity shall not refuse 
to permit a passenger who uses a 
lift to disembark from a vehicle at 
any designated stop, unless the lift 
cannot be deployed, the lift will 
be damaged if it is deployed, or 
temporary conditions at the stop, 
not under the control of the entity, 
preclude the safe use of the stop 
by all passengers. 
    (h) The entity shall not prohibit 
an individual with a disability 
from traveling with a respirator or 
portable oxygen supply, 
consistent with applicable 
Department of Transportation 
rules on the transportation of 

hazardous materials (49 CFR 
subtitle B, chapter 1, subchapter 
C). 
    (i) The entity shall ensure that 
adequate time is provided to 
allow individuals with disabilities 
to complete boarding or 
disembarking from the vehicle. 
    (j)(1) When an individual with 
a disability enters a vehicle, and 
because of a disability, the 
individual needs to sit in a seat or 
occupy a wheelchair securement 
location, the entity shall ask the 
following persons to move in 
order to allow the individual with 
a disability to occupy the seat or 
securement location: 
    (i) Individuals, except other 
individuals with a disability or 
elderly persons, sitting in a 
location designated as priority 
seating for elderly and 
handicapped persons (or other 
seat as necessary); 
    (ii) Individuals sitting in or a 
fold-down or other movable seat 
in a wheelchair securement 
location. 
    (2) This requirement applies to 
light rail, rapid rail, and 
commuter rail systems only to the 
extent practicable. 
    (3) The entity is not required to 
enforce the request that other 
passengers move from priority 
seating areas or wheelchair 
securement locations. 
    (4) In all signage designating 
priority seating areas for elderly 
persons and persons with 
disabilities, or designating 
wheelchair securement areas, the 
entity shall include language 
informing persons sitting in these 
locations that they should comply 
with requests by transit provider 
personnel to vacate their seats to 
make room for an individual with 
a disability. This requirement 
applies to all fixed route vehicles 
when they are acquired by the 
entity or to new or replacement 
signage in the entity's existing 
fixed route vehicles. 

Sec. 37.169  Interim 
requirements for over-the-road 
bus service operated by private 
entities. 
    (a) Private entities operating 
over-the-road buses, in addition to 
compliance with other applicable 
provisions of this part, shall 
provide accessible service as 
provided in this section. 
    (b) The private entity shall 
provide assistance, as needed, to 
individuals with disabilities in 
boarding and disembarking, 
including moving to and from the 
bus seat for the purpose of 
boarding and disembarking. The 
private entity shall ensure that 
personnel are trained to provide 
this assistance safely and 
appropriately. 
    (c) To the extent that they can 
be accommodated in the areas of 
the passenger compartment 
provided for passengers' personal 
effects, wheelchairs or other 
mobility aids and assistive 
devices used by individuals with 
disabilities, or components of 
such devices, shall be permitted in 
the passenger compartment. 
When the bus is at rest at a stop, 
the driver or other personnel shall 
assist individuals with disabilities 
with the stowage and retrieval of 
mobility aids, assistive devices, or 
other items that can be 
accommodated in the passenger 
compartment of the bus. 
    (d) Wheelchairs and other 
mobility aids or assistive devices 
that cannot be accommodated in 
the passenger compartment 
(including electric wheelchairs) 
shall be accommodated in the 
baggage compartment of the bus, 
unless the size of the baggage 
compartment prevents such 
accommodation. 
    (e) At any given stop, 
individuals with disabilities shall 
have the opportunity to have their 
wheelchairs or other mobility aids 
or assistive devices stowed in the 
baggage compartment before 
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other baggage or cargo is loaded, 
but baggage or cargo already on 
the bus does not have to be off-
loaded in order to make room for 
such devices. 
    (f) The entity may require up to 
48 hours' advance notice only for 
providing boarding assistance. If 
the individual does not provide 
such notice, the entity shall 
nonetheless provide the service if 
it can do so by making a 
reasonable effort, without 
delaying the bus service. 
 
Sec. 37.173  Training 
requirements. 
    Each public or private entity 
which operates a fixed route or 
demand responsive system shall 
ensure that personnel are trained 
to proficiency, as appropriate to 
their duties, so that they operate 
vehicles and equipment safely and 
properly assist and treat 
individuals with disabilities who 
use the service in a respectful and 
courteous way, with appropriate 
attention to the difference among 
individuals with disabilities. 
 
Subpart H--Over-the-Road Buses 
(OTRBs) 
 
Sec. 37.181  Applicability dates. 
    Source: 63 FR 51690, Sept. 28, 
1998, unless otherwise noted. 
    This subpart applies to all 
private entities that operate 
OTRBs. The requirements of the 
subpart begin to apply to large 
operators beginning October 30, 
2000 and to small operators 
beginning October 29, 2001. 
 
Sec. 37.183  Purchase or lease of 
new OTRBs by operators of 
fixed-route systems. 
    The following requirements 
apply to private entities that are 
primarily in the business of 
transporting people, whose 
operations affect commerce, and 
that operate a fixed-route system, 
with respect to OTRBs delivered 

to them on or after the date on 
which this subpart applies to 
them: 
    (a) Large operators. If a large 
entity operates a fixed-route 
system, and purchases or leases a 
new OTRB for or in 
contemplation of use in that 
system, it shall ensure that the 
vehicle is readily accessible to 
and usable by individuals with 
disabilities, including individuals 
who use wheelchairs. 
    (b) Small operators. If a small 
entity operates a fixed-route 
system, and purchases or leases a 
new OTRB for or in 
contemplation of use in that 
system, it must do one of the 
following two things: 
    (1) Ensure that the vehicle is 
readily accessible to and usable 
by individuals with disabilities, 
including individuals who use 
wheelchairs; or 
    (2) Ensure that equivalent 
service, as defined in Sec. 37.105, 
is provided to individuals with 
disabilities, including individuals 
who use wheelchairs. To meet 
this equivalent service standard, 
the service provided by the 
operator must permit a wheelchair 
user to travel in his or her own 
mobility aid. 
 
Sec. 37.185  Fleet accessibility 
requirement for OTRB fixed-
route systems of large 
operators. 
    Each large operator subject to 
the requirements of Sec. 37.183 
shall ensure that-- 
    (a) By October 30, 2006 no less 
than 50 percent of the buses in its 
fleet with which it provides fixed-
route service are readily 
accessible to and usable by 
individuals with disabilities, 
including individuals who use 
wheelchairs. 
    (b) By October 29, 2012, 100 
percent of the buses in its fleet 
with which it provides fixed-route 
service are readily accessible to 

and usable by individuals with 
disabilities, including individuals 
who use wheelchairs. 
    (c) Request for time extension. 
An operator may apply to the 
Secretary for a time extension of 
the fleet accessibility deadlines of 
this section. If he or she grants the 
request, the Secretary sets a 
specific date by which the 
operator must meet the fleet 
accessibility requirement. In 
determining whether to grant such 
a request, the Secretary considers 
the following factors: 
    (1) Whether the operator has 
purchased or leased, since 
October 30, 2000, enough new 
OTRBs to replace 50 percent of 
the OTRBs with which it provides 
fixed-route service by October 30, 
2006 or 100 percent of such 
OTRBs by October 29, 2012; 
    (2) Whether the operator has 
purchased or leased, between 
October 28, 1998 and October 30, 
2000, a number of new 
inaccessible OTRBs significantly 
exceeding the number of buses it 
would normally obtain in such a 
period; 
    (3) The compliance with all 
requirements of this part by the 
operator over the period between 
October 28, 1998 and the request 
for time extension. 
 
Sec. 37.187  Interline service. 
    (a) When the general public 
can purchase a ticket or make a 
reservation with one operator for 
a fixed-route trip of two or more 
stages in which another operator 
provides service, the first operator 
must arrange for an accessible 
bus, or equivalent service, as 
applicable, to be provided for 
each stage of the trip to a 
passenger with a disability. The 
following examples illustrate the 
provisions of this paragraph (a): 
    Example 1. By going to 
Operator X's ticket office or 
calling X for a reservation, a 
passenger can buy or reserve a 
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ticket from Point A through to 
Point C, transferring at 
intermediate Point B to a bus 
operated by Operator Y. Operator 
X is responsible for 
communicating immediately with 
Operator Y to ensure that Y 
knows that a passenger needing 
accessible transportation or 
equivalent service, as applicable, 
is traveling from Point B to Point 
C. By immediate communication, 
we mean that the ticket or 
reservation agent for Operator X, 
by phone, fax, computer, or other 
instantaneous means, contacts 
Operator Y the minute the 
reservation or ticketing 
transaction with the passenger, as 
applicable, has been completed. It 
is the responsibility of each 
carrier to know how to contact 
carriers with which it interlines 
(e.g., Operator X must know 
Operator Y's phone number). 
    Example 2. Operator X fails to 
provide the required information 
in a timely manner to Operator Y. 
Operator X is responsible for 
compensating the passenger for 
the consequent unavailability of 
an accessible bus or equivalent 
service, as applicable, on the B-C 
leg of the interline trip. 
    (b) Each operator retains the 
responsibility for providing the 
transportation required by this 
subpart to the passenger for its 
portion of an interline trip. The 
following examples illustrate the 
provisions of this paragraph (b): 
    Example 1. In Example 1 to 
paragraph (a) of this section, 
Operator X provides the required 
information to Operator Y in a 
timely fashion. However, 
Operator Y fails to provide an 
accessible bus or equivalent 
service to the passenger at Point B 
as the rules require. Operator Y is 
responsible for compensating the 
passenger as provided in Sec. 37. 
199. 
    Example 2. Operator X 
provides the required information 

to Operator Y in a timely fashion. 
However, the rules require 
Operator Y to provide an 
accessible bus on 48 hours' 
advance notice (i.e., as a matter of 
interim service under Sec. 
37.193(a) or service by a small 
mixed-service operator under Sec. 
37.191), and the passenger has 
purchased the ticket or made the 
reservation for the interline trip 
only 8 hours before Operator Y's 
bus leaves from Point B to go to 
Point C. In this situation, 
Operator Y is not responsible for 
providing an accessible bus to the 
passenger at Point B, any more 
than that it would be had the 
passenger directly contacted 
Operator Y to travel from Point B 
to Point C. 
    (c) All fixed-route operators 
involved in interline service shall 
ensure that they have the capacity 
to receive communications at all 
times concerning interline service 
for passengers with disabilities. 
The following examples illustrate 
the provisions of this paragraph 
(c): 
    Example 1. Operator Y's office 
is staffed only during normal 
weekday business hours. Operator 
Y must have a means of receiving 
communications from carriers 
with which it interlines (e.g., 
telephone answering machine, 
fax, computer) when no one is in 
the office. 
    Example 2. Operator Y has the 
responsibility to monitor its 
communications devices at 
reasonable intervals to ensure that 
it can act promptly on the basis of 
messages received. If Operator Y 
receives a message from Operator 
X on its answering machine on 
Friday night, notifying Y of the 
need for an accessible bus on 
Monday morning, it has 
the responsibility of making sure 
that the accessible bus is there on 
Monday morning. Operator Y is 
not excused from its obligation 
because no one checked the 

answering machine over the 
weekend. 
 
Sec. 37.189  Service 
requirement for OTRB 
demand-responsive systems. 
    (a) This section applies to 
private entities primarily in the 
business of transporting people, 
whose operations affect 
commerce, and that provide 
demand-responsive OTRB 
service. Except as needed to meet 
the other requirements of this 
section, these entities are not 
required to purchase or lease 
accessible buses in connection 
with providing demand-
responsive service. 
    (b) Demand-responsive 
operators shall ensure that, 
beginning one year from the date 
on which the requirements of this 
subpart begin to apply to the 
entity, any individual with a 
disability who requests service in 
an accessible OTRB receives such 
service. This requirement applies 
to both large and small operators. 
    (c) The operator may require 
up to 48 hours' advance notice to 
provide this service. 
    (d) If the individual with a 
disability does not provide the 
advance notice the operator 
requires under paragraph (a) of 
this section, the operator shall 
nevertheless provide the service if 
it can do so by making a 
reasonable effort. 
    (e) To meet this requirement, 
an operator is not required to 
fundamentally alter its normal 
reservation policies or to displace 
another passenger who has 
reserved a seat on the bus. The 
following examples illustrate the 
provisions of this paragraph (e): 
    Example 1. A tour bus operator 
requires all passengers to reserve 
space on the bus three months 
before the trip date. This 
requirement applies to passengers 
with disabilities on the same basis 
as other passengers. 
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Consequently, an individual 
passenger who is a wheelchair 
user would have to request an 
accessible bus at the time he or 
she made his reservation, at least 
three months before the trip date. 
If the individual passenger with a 
disability makes a request for 
space on the trip and an accessible 
OTRB 48 hours before the trip 
date, the operator could refuse the 
request because all passengers 
were required to make 
reservations three months before 
the trip date. 
    Example 2. A group makes a 
reservation to charter a bus for a 
trip four weeks in advance. A 
week before the trip date, the 
group discovers that someone 
who signed up for the trip is a 
wheelchair user who needs an 
accessible bus, or someone who 
later buys a seat in the block of 
seats the group has reserved needs 
an accessible bus. A group 
representative or the passenger 
with a disability informs the bus 
company of this need more than 
48 hours before the trip date. The 
bus company must provide an 
accessible bus. 
    Example 3. While the 
operator's normal deadline for 
reserving space on a charter or 
tour trip has passed, a number of 
seats for a trip are unfilled. The 
operator permits members of the 
public to make late reservations 
for the unfilled seats. If a 
passenger with a disability calls 
48 hours before the trip is 
scheduled to leave and requests a 
seat and the provision of an 
accessible OTRB, the operator 
must meet this request, as long as 
it does not displace another 
passenger with a reservation. 
    Example 4. A tour bus trip is 
nearly sold out three weeks in 
advance of the trip date. A 
passenger with a disability calls 
48 hours before the trip is 
scheduled to leave and requests a 
seat and the provision of an 

accessible OTRB. The operator 
need not meet this request if it 
will have the effect of displacing 
a passenger with an existing 
reservation. If other passengers 
would not be displaced, the 
operator must meet this request. 
 
Sec. 37.191  Special provision 
for small mixed-service 
operators. 
    (a) For purposes of this section, 
a small mixed-service operator is 
a small operator that provides 
both fixed-route and demand-
responsive service and does not 
use more than 25 percent of its 
buses for fixed-route service. 
    (b) An operator meeting the 
criteria of paragraph (a) of this 
section may conduct all its trips, 
including fixed-route trips, on an 
advance-reservation basis as 
provided for demand-responsive 
trips in Sec. 37.189. Such an 
operator is not required to comply 
with the accessible bus 
acquisition/equivalent service 
obligations of Sec. 37.183(b). 
 
Sec. 37.193  Interim service 
requirements. 
    (a) Until 100 percent of the 
fleet of a large or small operator 
uses to provide fixed-route 
service is composed of accessible 
OTRBs, the operator shall meet 
the following interim service 
requirements: 
    (1) Beginning one year from 
the date on which the 
requirements of this subpart begin 
to apply to the operator, it shall 
ensure that any individual with a 
disability that requests service in 
an accessible OTRB receives such 
service. 
    (i) The operator may require up 
to 48 hours' advance notice to 
provide this service. 
    (ii) If the individual with a 
disability does not provide the 
advance notice the operator 
requires, the operator shall 
nevertheless provide the service if 

it can do so by making a 
reasonable effort. 
    (iii) If the trip on which the 
person with a disability wishes to 
travel is already provided by an 
accessible bus, the operator has 
met this requirement. 
    (2) Before a date one year from 
the date on which this subpart 
applies to the operator, an 
operator which is unable to 
provide the service specified in 
paragraph (a) of this section shall 
comply with the requirements of 
Sec. 37.169. 
    (3) Interim service under this 
paragraph (a) is not required to be 
provided by a small operator who 
is providing equivalent service to 
its fixed-route service as provided 
in Sec. 37.183(b)(2). 
    (b) Some small fixed-route 
operators may never have a fleet 
100 percent of which consists of 
accessible buses (e.g., a small 
fixed-route operator who 
exclusively or primarily 
purchases or leases used buses). 
Such an operator must continue to 
comply with the requirements of 
this section with respect to any 
service that is not provided 
entirely with accessible buses. 
    (c) Before a date one year from 
the date on which this subpart 
applies to an operator providing 
demand-responsive service, an 
operator which is unable to 
provide the service described in 
Sec. 37.189 shall comply with the 
requirements of Sec. 37.169. 
 
Sec. 37.197  Remanufactured 
OTRBs. 
    (a) This section applies to any 
private entity operating OTRBs 
that takes one of the following 
actions: 
    (1) On or after the date on 
which this subpart applies to the 
entity, it remanufactures an 
OTRB so as to extend its useful 
life for five years or more or 
makes a solicitation for such 
remanufacturing; or  
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    (2) Purchases or leases an 
OTRB which has been 
remanufactured so as to extend its 
useful life for five years or more, 
where the purchase or lease 
occurs after the date on which this 
subpart applies to the entity and 
during the period in which the 
useful life of the vehicle is 
extended. 
    (b) In any situation in which 
this subpart requires an entity 
purchasing or leasing a new 
OTRB to purchase or lease an 
accessible OTRB, OTRBs 
acquired through the actions listed 
in paragraph (a) of this section 
shall, to the maximum extent 
feasible, be readily accessible to 
and usable by individuals with 
disabilities, including individuals 
who use wheelchairs. 
    (c) For purposes of this section, 
it shall be considered feasible to 
remanufacture an OTRB so as to 
be readily accessible to and 
usable by individuals with 
disabilities, including individuals 
who use wheelchairs, unless an 
engineering analysis demonstrates 
that including accessibility 
features required by this part 
would have a significant adverse 
effect on the structural integrity of 
the vehicle. 
 
Sec. 37.201  Intermediate and 
rest stops. 
    (a) Whenever an OTRB makes 
an intermediate or rest stop, a 
passenger with a disability, 
including an individual using a 
wheelchair, shall be permitted to 
leave and return to the bus on the 
same basis as other passengers. 
The operator shall ensure that 
assistance is provided to 
passengers with disabilities as 
needed to enable the passenger to 
get on and off the bus at the stop 
(e.g., operate the lift and provide 
assistance with securement; 
provide other boarding assistance 
if needed, as in the case of a 
wheelchair user who has 

transferred to a vehicle seat 
because other wheelchair users 
occupied all securement 
locations). 
    (b) If an OTRB operator owns, 
leases, or controls the facility at 
which a rest or intermediate stop 
is made, or if an OTRB operator 
contracts with the person who 
owns, leases, or controls such a 
facility to provide rest stop 
services, the OTRB operator shall 
ensure the facility complies fully 
with applicable requirements of 
the Americans with Disabilities 
Act. 
    (c) If an OTRB equipped with 
an inaccessible restroom is 
making an express run of three 
hours or more without a rest stop, 
and a passenger with a disability 
who is unable to use the 
inaccessible restroom requests an 
unscheduled rest stop, the 
operator shall make a good faith 
effort to accommodate the 
request. The operator is not 
required to make the stop. 
However, if the operator does not 
make the stop, the operator shall 
explain to the passenger making 
the request the reason for its 
decision not to do so. 
 
Sec. 37.203  Lift maintenance. 
    (a) The entity shall establish a 
system of regular and frequent 
maintenance checks of lifts 
sufficient to determine if they are 
operative. 
    (b) The entity shall ensure that 
vehicle operators report to the 
entity, by the most immediate 
means available, any failure of a 
lift to operate in service. 
    (c) Except as provided in 
paragraph (d) of this section, 
when a lift is discovered to be 
inoperative, the entity shall take 
the vehicle out of service before 
the beginning of the vehicle's next 
trip and ensure that the lift is 
repaired before the vehicle returns 
to service. 

    (d) If there is no other vehicle 
available to take the place of an 
OTRB with an inoperable lift, 
such that taking the vehicle out of 
service before its next trip will 
reduce the transportation service 
the entity is able to provide, the 
entity may keep the vehicle in 
service with an inoperable lift for 
no more than five days from the 
day on which the lift is discovered 
to be inoperative. 
 
Sec. 37.205  Additional 
passengers who use 
wheelchairs. 
    If a number of wheelchair users 
exceeding the number of 
securement locations on the bus 
seek to travel on a trip, the 
operator shall assign the 
securement locations on a first 
come-first served basis. The 
operator shall offer boarding 
assistance and the opportunity to 
sit in a vehicle seat to passengers 
who are not assigned a 
securement location. If the 
passengers who are not assigned 
securement locations are unable 
or unwilling to accept this offer, 
the operator is not required to 
provide transportation to them on 
the bus. 
 
Sec. 37.209  Training and other 
requirements. 
    OTRB operators shall comply 
with the requirements of Secs. 
37.161, 37.165-37.167, and 
37.173. For purposes of Sec. 
37.173, ``training to proficiency'' 
is deemed to include, as 
appropriate to the duties of 
particular employees, training in 
proper operation and maintenance 
of  
accessibility features and 
equipment, boarding assistance, 
securement of mobility aids, 
sensitive and appropriate 
interaction with passengers with 
disabilities, handling and storage 
of mobility devices, and 
familiarity with the requirements 
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of this subpart. OTRB operators 
shall provide refresher training to 
personnel as needed to maintain 
proficiency. 
 
Sec. 37.211  Effect of NHTSA 
and FHWA safety rules. 
    OTRB operators are not 
required to take any action under 
this subpart that would violate an 
applicable National Highway 
Traffic Safety Administration or 
Federal Highway Administration 
safety rule.404]] 
 
Sec. 37.213  Information 
collection requirements. 
    (a) This paragraph (a) applies 
to demand-responsive operators 
under Sec. 37.189 and fixed-route 
operators under Sec. 37.193(a)(1) 
that are required to, and small 
mixed-service operators under 
Sec. 37.191 that choose to, 
provide accessible OTRB service 
on 48 hours' advance notice. 
    (1) When the operator receives 
a request for an accessible bus or 
equivalent service, the operator 
shall complete lines 1-9 of the 
Service Request Form in 
Appendix A to this subpart. The 
operator shall transmit a copy of 
the form to the passenger no later 
than the end of the next business 
day following the receipt of the 
request. The passenger shall be 
required to make only one 
request, which covers all legs of 
the requested trip (e.g., in the case 
of a round trip, both the outgoing 
and return legs of the trip; in the 
case of a multi-leg trip, all 
connecting legs). 
    (2) On the scheduled date(s) of 
the trip(s), the operator providing 
the trip shall complete lines 10 
and 11 of the form. In any case in 
which the requested accessible 
bus was not provided, the 
operator shall transmit a copy of 
the form to the passenger no later 
than the end of the next business 
day following failure to provide 
requested service. 

    (3) The operator shall retain its 
copy of the completed form for 
five years. The operator shall 
make these forms available to 
Department of Transportation or 
Department of Justice officials at 
their request. 
    (4) Beginning October 29, 
2001, for large operators, and 
October 28, 2002, for small 
operators, and on the last Monday 
in October in each year thereafter, 
each operator shall submit a 
summary of its forms to the 
Department of Transportation. 
The summary shall state the 
number of requests for accessible 
bus service and the number of 
times these requests were met. It 
shall also include the name, 
address, telephone number, and 
contact person name for the 
operator. 
    (b) This paragraph (b) applies 
to small fixed route operators who 
choose to provide equivalent 
service to passengers with 
disabilities under Sec. 
37.183(b)(2). 
    (1) The operator shall complete 
the Service Request Form in 
Appendix A to this subpart on 
every occasion on which a 
passenger with a disability needs 
equivalent service in order to be 
provided  
transportation. 
    (2) The operator shall transmit 
a copy of the form to the 
passenger no later than the next 
business day following request for 
equivalent service and whenever 
the requested equivalent service is 
not provided. The operator shall 
retain its copy of the completed 
form for five years. The operator 
shall make these forms available 
to the Department of 
Transportation of Department of 
Justice officials at their request. 
    (3) Beginning on October 28, 
2002 and on the last Monday in 
October in each year therafter, 
each operator shall submit a 
summary of its forms to the 

Department of Transportation. 
The summary shall state the 
number of situations in which 
equivalent service was needed 
and the number of times such 
service was provided. It shall also 
include the name, address, 
telephone number, and contact 
person name for the operator. 
    (c) This paragraph (c ) applies 
to fixed-route operators. 
    (1) On March 26, 2001, each 
fixed-route large operator shall 
submit to the Department a report 
on how many passengers with 
disabilities used the lift to board 
accessible buses for the period of 
October 1999 to October 2000. 
For fixed-route operators, the 
report shall reflect separately the 
data pertaining to 48-hour 
advance reservation service and 
other service. 
    (2) Beginning on October 29, 
2001 and on the last Monday in 
October in each year thereafter, 
each fixed-route operator shall 
submit to the Department, a report 
on how many passengers with 
disabilities used the lift to board 
accessible buses. For fixed-route 
operators, the report shall reflect 
separately the data pertaining to 
48-hour advance  
reservation service and other 
service. 
    (d) This paragraph (d) applies 
to each over the road bus 
operator. 
    (1) On March 26, 2001, each 
operator shall submit to the 
Department, a summary report 
listing the number of new buses 
and used buses it has purchased or 
leased for the period of October 
1998 through October 2000, and 
how many buses in each category 
are accessible. It shall also 
include the total number of buses 
in the operator's fleet and the 
name, address, telephone number, 
and contact person name for the 
operator. 
    (2) Beginning on October 29, 
2001 and on the last Monday in 
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October in each year thereafter, 
each operator shall submit to the 
Department, a summary report 
listing the number of new buses 
and used buses it has purchased or 
leased during the preceding year, 
and how many buses in each 
category are accessible. It shall 
also include the total number of 
buses in the operator's fleet and 
the name, address, telephone 
number,and contact person name 
for the operator. 
    (e) The information required to 
be submitted to the Department 
shall be sent to the following 
address: Federal Motor Carrier 
Safety Administration, Office of 
Data Analysis & Information 
System 400 7th  
Street, S.W., Washington, D.C. 
20590. 
 
Sec. 37.215  Review of 
requirements. 
    (a) Beginning October 28, 
2005, the Department will review 
the requirements of Sec. 37.189 
and their implementation. The 
Department will complete this 
review by October 30, 2006. 
    (1) As part of this review, the 
Department will consider factors 
including, but not necessarily 
limited to, the following: 

    (i) The percentage of accessible 
buses in the demand-responsive 
fleets of large and small demand-
responsive operators. 
    (ii) The success of small and 
large demand-responsive 
operators' service at meeting the 
requests of passengers with 
disabilities for accessible buses in 
a timely manner. 
    (iii) The ridership of small and 
large operators' demand-
responsive service by passengers 
with disabilities. 
    (iv) The volume of complaints 
by passengers with disabilities. 
    (v) Cost and service impacts of 
implementation of the 
requirements of Sec. 37.189. 
    (2) The Department will make 
one of the following decisions on 
the basis of the review: 
    (i) Retain Sec. 37.189 without 
change; or 
    (ii) Modify the requirements of 
Sec. 37.189 for large and/or small 
demand-responsive operators. 
    (b) Beginning October 30, 
2006, the Department will review 
the requirements of Secs. 37.183, 
37.185, 37.187, 37.191 and 
37.193(a) and their 
implementation. The Department 
will complete this review by 
October 29, 2007. 

    (1) As part of this review, the 
Department will consider factors 
including, but not necessarily 
limited to, the following: 
    (i) The percentage of accessible 
buses in the fixed-route fleets of 
large and small fixed-route 
operators. 
    (ii) The success of small and 
large fixed-route operators' 
interim or equivalent service at 
meeting the requests of 
passengers with disabilities for 
accessible buses in a timely 
manner. 
    (iii) The ridership of small and 
large operators' fixed-route 
service by passengers with 
disabilities. 
    (iv) The volume of complaints 
by passengers with disabilities. 
    (v) Cost and service impacts of 
implementation of the 
requirements of these sections. 
    (2) The Department will make 
one of the following decisions on 
the basis of the review: 
    (i) Retain Secs. 37.183, 37.185, 
37.187, 37.191, 37.193(a) without 
change; or 
    (ii) Modify the requirements of 
Secs. 37.183, 37.185, 37.187, 
37.191, 37.193(a) for large and/or 
small fixed-route operators.
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        Appendix A to Subpart H of Part 37--Service Request Form 
  Form for Advance Notice Requests and Provision of Equivalent Service  
 
1. Operator's 
name___________________________________________________________________ 
 
2. Address________________________________________________________________ 
�______________________________________________________________________ 
 
3. Phone number:________________________________________________________________ 
 
4. Passenger's 
name:__________________________________________________________________ 
 
5. Address:_______________________________________________________________ 
�______________________________________________________________________ 
 
6. Phone number:________________________________________________________________ 
 
7. Scheduled date(s) and time(s) of 
trip(s):_______________________________________________________________ 
�______________________________________________________________________ 
 
8. Date and time of 
request:_______________________________________________________________ 
 
9. Location(s) of need for accessible bus or equivalent service, as  
applicable:____________________________________________________________ 

10. Was accessible bus or equivalent service, as applicable, provided for 
trip(s)? Yes ________  no ________ 
 
11. Was there a basis recognized by U.S. Department of transportation regulations 
for not providing an accessible bus or equivalent service, as applicable, for the 
trip(s)? Yes ________  no ________ 
 
If yes, explain________________________________________________________________ 
�______________________________________________________________________ 
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               Appendix B to Part 37--FTA Regional Offices 
Region I, Federal Transit Administration, 206 Federal Plaza, Suite 2940 
New York, NY 10278 
 
Region II, Federal Transit Administration, Transportation Systems Center, Kendall 
Square, 55 Broadway, Suite 921, Cambridge, MA 02142 
 
Region III, Federal Transit Administration, 841 Chestnut Street, Suite 714, 
Philadelphia, PA 19107 
 
Region IV, Federal Transit Administration, 1720 Peachtree Road NW., Suite 400, 
Atlanta, GA 30309 
 
Region V, Federal Transit Administration, 55 East Monroe Street, Room 1415, 
Chicago, IL 60603 
 
Region VI, Federal Transit Administration, 819 Taylor Street, Suite 9A32, Ft. 
Worth, TX 76102 
 
Region VII, Federal Transit Administration, 6301 Rockville Road, Suite 303, 
Kansas City, MS 64131 
 
Region VIII, Federal Transit Administration, Federal Office Building, 1961 Stout 
Street, 5th Floor, Denver, CO 80294 
 
Region IX, Federal Transit Administration, 211 Main Street, Room 1160, San 
Francisco, CA 94105 
 
Region X, Federal Transit Administration, 3142 Federal Building, 915 Second 
Avenue, Seattle, WA 98174 
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                  Appendix C to Part 37—Certifications 
 
                   Certification of Equivalent Service 
 
    The (name of agency) certifies that its demand responsive service offered to 
individuals with disabilities, including individuals who use wheelchairs, is 
equivalent to the level and quality of service offered to individuals without 
disabilities. Such service, when viewed in its entirety, is provided in the most 
integrated setting feasible and is equivalent with respect to: 
    (1) Response time; 
    (2) Fares; 
    (3) Geographic service area; 
    (4) Hours and days of service; 
    (5) Restrictions on trip purpose; 
    (6) Availability of information and reservation capability; and  
    (7) Constraints on capacity or service availability. 
    In accordance with 49 CFR 37.77, public entities operating demand responsive 
systems for the general public which receive financial assistance under section 
18 of the Federal Transit Act must file this certification with the appropriate 
state program office before procuring any inaccessible vehicle. Such public 
entities not receiving FTA funds shall also file the certification with the 
appropriate state program office. Such public entities receiving FTA funds under 
any other section of the FT Act must file the certification with the appropriate 
FTA regional office. This certification is valid for no longer than one year from 
its date of filing. 
 
�______________________________________________________________________ 
(name of authorized official) 
 
�______________________________________________________________________ 
(title) 
 
�______________________________________________________________________ 
(signature) 
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                  Appendix C to Part 37—Certifications 
 
                  MPO Certification of Paratransit Plan 
 
    The (name of Metropolitan Planning Organization) hereby certifies that it has 
reviewed the ADA paratransit plan prepared by (name of submitting entity (ies)) 
as required under 49 CFR part 37. 139(h) and finds it to be in conformance with 
the transportation plan developed under 49 CFR part 613 and 23 CFR part 450 (the 
FTA/FHWA joint planning regulation). This certification is valid for one year. 
 
�______________________________________________________________________ 
signature 
 
�______________________________________________________________________ 
name of authorized official 
 
�______________________________________________________________________ 
title 
 
�______________________________________________________________________ 
date 
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                  Appendix C to Part 37—Certifications 
 
                   Existing Paratransit Service Survey 
 
    This is to certify that (name of public entity (ies)) has conducted  
a survey of existing paratransit services as required by 49 CFR 37.137  
(a). 
 
�______________________________________________________________________ 
signature 
 
�______________________________________________________________________ 
name of authorized official 
 
�______________________________________________________________________ 
title 
 
�______________________________________________________________________ 
date 
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                  Appendix C to Part 37—Certifications 
 
                     Included Service Certification 
 
    This is to certify that service provided by other entities but included in 
the ADA paratransit plan submitted by (name of submitting entity (ies)) meets the 
requirements of 49 CFR part 37, subpart F providing that ADA eligible individuals 
have access to the service; the service is provided in the manner represented; 
and, that efforts will be made to coordinate the provision of paratransit service 
offered by other  
providers. 
�______________________________________________________________________ 
signature 
 
�______________________________________________________________________ 
name of authorized official 
 
�______________________________________________________________________ 
title 
 
�______________________________________________________________________ 
date 
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                  Appendix C to Part 37—Certifications 
 
                       Joint Plan Certification I 
 
    This is to certify that (name of entity covered by joint plan) is committed 
to providing ADA paratransit service as part of this coordinated plan and in 
conformance with the requirements of 49 CFR part 37, subpart F. 
 
�______________________________________________________________________ 
signature 
 
�______________________________________________________________________ 
name of authorized official 
 
�______________________________________________________________________ 
title 
 
�______________________________________________________________________ 
date 
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                  Appendix C to Part 37—Certifications 
 
                       Joint Plan Certification II 
 
    This is to certify that (name of entity covered by joint plan) will,  
in accordance with 49 CFR 37.141, maintain current levels of paratransit service 
until the coordinated plan goes into effect. 
 
�______________________________________________________________________ 
signature 
 
�______________________________________________________________________ 
name of authorized official 
 
�______________________________________________________________________ 
title 
 
�______________________________________________________________________ 
date 
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                  Appendix C to Part 37—Certifications 
 
            State Certification that Plans have been Received 
 
    This is to certify that all ADA paratransit plans required under 49 CFR 
37.139 have been received by (state DOT) 
 
�______________________________________________________________________ 
signature 
 
 
�______________________________________________________________________ 
name of authorized official 
 
�______________________________________________________________________ 
title 
 
�______________________________________________________________________ 
date 
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Appendix D to Part 37--
Construction and 
Interpretation of Provisions of  
 
49 CFR Part 37 
    This appendix explains the 
Department's construction and 
interpretation of provisions of 49 
CFR part 37. It is intended to be 
used as definitive guidance 
concerning the meaning and 
implementation of these 
provisions. The appendix is 
organized on a section-by-section 
basis. Some sections of the rule 
are not discussed in the appendix, 
because they are self-explanatory 
or we do not currently have 
interpretive material to provide 
concerning them. 
    The Department also provides 
guidance by other means, such as 
manuals and letters. The 
Department intends to update this 
Appendix periodically to include 
guidance, provided in response to 
inquiries about specific situations, 
that is of general relevance or 
interest. 
 
Amendments to 49 CFR Part 27 
    Section 27.67(d) has been 
revised to reference the Access 
Board facility guidelines (found 
in appendix A to part 37) as well 
as the Uniform Federal 
Accessibility Standard (UFAS). 
This change was made to ensure 
consistency between requirements 
under section 504 and the ADA. 
Several caveats relating to the 
application of UFAS (e.g., that 
spaces not used by the public or 
likely to result in the employment 
of individuals with disabilities 
would not have to meet the 
standards) have been deleted. It is 
the Department's understanding 
that provisions of the Access 
Board standards and part 37 make 
them unnecessary. 
    The Department is aware that 
there is a transition period 
between the publication of this 

rule and the effective date of 
many of its provisions (e.g., 
concerning facilities and 
paratransit services) during which 
section 504 remains the basic 
authority for accessibility 
modifications. In this interval, the 
Department expects recipients' 
compliance with section 504 to 
look forward to compliance with 
the ADA provisions. That is, if a 
recipient is making a decision 
about the shape of its paratransit 
service between the publication of 
this rule and January 26, 1992, the 
decision should be in the direction 
of service that will help to comply 
with post-January 1992 
requirements. A recipient that 
severely curtailed its present 
paratransit service in October, and 
then asked for a three- or five-
year phase-in of service under its 
paratransit plan, would not be 
acting consistent with this policy. 
    Likewise, the Department 
would view with disfavor any 
attempt by a recipient to 
accelerate the beginning of the 
construction, installation or 
alteration of a facility to before 
January 26, 1992, to ``beat the 
clock'' and avoid the application 
of this rule's facility standards. 
The Department would be very 
reluctant to approve grants, 
contracts, exemption requests etc., 
that appear to have this effect. 
The purpose of the Department's 
administration of section 504 is to 
ensure compliance with the 
national policy stated in the ADA, 
not to permit avoidance of it. 
 
Subpart A--General 
 
Section 37.3  Definitions 
    The definition of ``commuter 
authority'' includes a list of 
commuter rail operators drawn 
from a statutory reference in the 
ADA. It should be noted that this 
list is not exhaustive. Other 
commuter rail operators (e.g., in 

Chicago or San Francisco) would 
also be encompassed by this 
definition. 
    The definition of ``commuter 
bus service'' is important because 
the ADA does not require 
complementary paratransit to be 
provided with respect to 
commuter bus service operated by 
public entities. The rationale that 
may be inferred for the statutory 
exemption for this kind of service 
concerns its typical characteristics 
(e.g., no attempt to 
comprehensively cover a service 
area, limited route structure, 
limited origins and destinations, 
interface with another mode of 
transportation, limited purposes of 
travel). These characteristics can 
be found in some transportation 
systems other than bus systems 
oriented toward work trips. For 
example, bus service that is used 
as a dedicated connecter to 
commuter or intercity rail service, 
certain airport shuttles, and 
university bus systems share 
many or all of these 
characteristics. As explained 
further in the discussion of 
subpart B, the Department has 
determined that it is appropriate 
to cover these services with the 
requirements applicable to 
commuter bus systems. 
    The definitions of ``designated 
public transportation'' and 
``specified public transportation'' 
exclude transportation by aircraft. 
Persons interested in matters 
concerning access to air travel for 
individuals with disabilities 
should refer to 14 CFR part 382, 
the Department's regulation 
implementing the Air Carrier 
Access Act. Since the facility 
requirements of this part refer to 
facilities involved in the provision 
of designated or specified public 
transportation, airport facilities 
are not covered by this part. DOJ 
makes clear that public and 
private airport facilities are 
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covered under its title II and title 
III regulations, respectively. 
    The examples given in the 
definition of ``facility'' all relate 
to ground transportation. We 
would point out that, since 
transportation by passenger 
vessels is covered by this rule and 
by DOJ rules, such vessel-related 
facilities as docks, wharfs, vessel 
terminals, etc. fall under this 
definition. It is intended that 
specific requirements for vessels 
and related facilities will be set 
forth in future rulemaking. 
    The definitions of ``fixed route 
system'' and ``demand responsive 
system'' derive directly from the 
ADA's definitions of these terms. 
Some systems, like a typical city 
bus system or a dial-a-ride van 
system, fit clearly into one 
category or the other. Other 
systems may not so clearly fall 
into one of the categories. 
Nevertheless, because how a 
system is categorized has 
consequences for the 
requirements it must meet, 
entities must determine, on a 
case-by-case basis, into which 
category their systems fall. 
    In making this determination, 
one of the key factors to be 
considered is whether the 
individual, in order to use the 
service, must request the service, 
typically by making a call. 
    With fixed route service, no 
action by the individual is needed 
to initiate public transportation. If 
an individual is at a bus stop at 
the time the bus is scheduled to 
appear, then that individual will 
be able to access the 
transportation system. With 
demand-reponsive service, an 
additional step must be taken by 
the individual before he or she 
can ride the bus, i.e., the 
individual must make a telephone 
call.(S. Rept. 101-116 at 54). 
    Other factors, such as the 
presence or absence of published 
schedules, or the variation of 

vehicle intervals in anticipation of 
differences in usage, are less 
important in making the 
distinction between the two types 
of service. If a service is provided 
along a given route, and a vehicle 
will arrive at certain times 
regardless of whether a passenger 
actively requests the vehicle, the 
service in most cases should be 
regarded as fixed route rather than 
demand responsive. 
    At the same time, the fact that 
there is an interaction between a 
passenger and transportation 
service does not necessarily make 
the service demand responsive. 
For many types of service (e.g., 
intercity bus, intercity rail) which 
are clearly fixed route, a 
passenger has to interact with an 
agent to buy a ticket. Some 
services (e.g., certain commuter 
bus or commuter rail operations) 
may use flag stops, in which a 
vehicle along the route does not 
stop unless a passenger flags the 
vehicle down. A traveler staying 
at a hotel usually makes a room 
reservation before hopping on the 
hotel shuttle. This kind of 
interaction does not make an 
otherwise fixed route service 
demand responsive. 
    On the other hand, we would 
regard a system that permits user-
initiated deviations from routes or 
schedules as demand-responsive. 
For example, if a rural public 
transit system (e.g., a section 18 
recipient) has a few fixed routes, 
the fixed route portion of its 
system would be subject to the 
requirements of subpart F for 
complementary paratransit 
service. If the entity changed its 
system so that it operated as a 
route-deviation system, we would 
regard it as a demand responsive 
system. Such a system would not 
be subject to complementary 
paratransit requirements. 
    The definition of ``individual 
with a disability'' excludes 
someone who is currently 

engaging in the illegal use of 
drugs, when a covered entity is 
acting on the basis of such use. 
This concept is more important in 
employment and public 
accommodations contexts than it 
is in transportation, and is 
discussed at greater length in the 
DOJ and EEOC rules. Essentially, 
the definition says that, although 
drug addiction (i.e., the status or a 
diagnosis of being a drug abuser) 
is a disability, no one is regarded 
as being an individual with a 
disability on the basis of current 
illegal drug use. 
    Moreover, even if an individual 
has a disability, a covered entity 
can take action against the 
individual if that individual is 
currently engaging in illegal drug 
use. For example, if a person with 
a mobility or vision impairment is 
ADA paratransit eligible, but is 
caught possessing or using 
cocaine or marijuana on a 
paratransit vehicle, the transit 
provider can deny the individual 
further eligibility. If the 
individual has successfully 
undergone rehabilitation or is no 
longer using drugs, as explained 
in the preamble to the DOJ rules, 
the transit provider could not 
continue to deny eligibility on the 
basis that the individual was a 
former drug user or still was 
diagnosed as a person with a 
substance abuse problem. 
    We defined ``paratransit'' in 
order to note its specialized usage 
in the rule. Part 37 uses this term 
to refer to the complementary 
paratransit service comparable to 
public fixed route systems which 
must be provided. Typically, 
paratransit is provided in a 
demand responsive mode. 
Obviously, the rule refers to a 
wide variety of demand 
responsive services that are not 
``paratransit,'' in this specialized 
sense. 
    The ADA's definition of ``over-
the-road bus'' may also be 
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somewhat narrower than the 
common understanding of the 
term. The ADA definition focuses 
on a bus with an elevated 
passenger deck over a baggage 
compartment (i.e., a ``Greyhound-
type'' bus). Other types of buses 
commonly referred to as ``over-
the-road buses,'' which are 
sometimes used for commuter bus 
or other service, do not come 
within this definition. Only buses 
that do come within the definition 
are subject to the over-the-road 
bus exception to accessibility 
requirements in Title III of the 
ADA. 
    For terminological clarity, we 
want to point out that two 
different words are used in ADA 
regulations to refer to devices on 
which individuals with hearing 
impairments communicate over 
telephone lines. DOJ uses the 
more traditional term 
``telecommunications device for 
the deaf'' (TDD). The Access 
Board uses a newer term, ``text 
telephone.'' The DOT rule uses 
the terms interchangably. 
    The definition of ``transit 
facility'' applies only with 
reference to the TDD requirement 
of appendix A to this Part. The 
point of the definition is to 
exempt from TDD requirements 
open structures, like bus shelters, 
or facilities which are not used 
primarily as transportation stops 
or terminals. For example, a drug 
store in a small town may sell 
intercity bus tickets, and people 
waiting for the bus may even wait 
for the bus inside the store. But 
the drug store's raison d'etre is not 
to be a bus station. Its 
transportation function is only 
incidental. Consequently, its 
obligations with respect to TDDs 
would be those required of a place 
of public accommodation by DOJ 
rules. 
    A ``used vehicle'' means a 
vehicle which has prior use; prior, 
that is, to its acquisition by its 

present owner or lessee. The 
definition is not relevant to 
existing vehicles in one's own 
fleet, which were obtained before 
the ADA vehicle accessibility 
requirements took effect. 
    A ``vanpool'' is a voluntary 
commuter ridesharing 
arrangement using a van with a 
seating capacity of more than 
seven persons, including the 
driver. Carpools are not included 
in the definition. There are some 
systems using larger vehicles 
(e.g., buses) that operate, in 
effect, as vanpools. This 
definition encompasses such 
systems. Vanpools are used for 
daily work trips, between 
commuters' homes (or collection 
points near them) and work sites 
(or drop points near them). 
Drivers are themselves 
commuters who are either 
volunteers who receive no  
compensation for their efforts or 
persons who are reimbursed by 
other riders for the vehicle, 
operating, and driving costs. 
    The definition of ``wheelchair'' 
includes a wide variety of 
mobility devices. This 
inclusiveness is consistent with 
the legislative history of the ADA 
(See S. Rept. 101-116 at 48). 
While some mobility devices may 
not look like many persons' 
traditional idea of a wheel chair, 
three and four wheeled devices, of 
many varied designs, are used by 
individuals with disabilities and 
must be transported. The 
definition of ``common 
wheelchair,'' developed by the 
Access Board, is intended to help 
transit providers determine which 
wheelchairs they have to carry. 
The definition involves an 
``envelope'' relating to the Access 
Board requirements for vehicle 
lifts. 
    A lift conforming to Access 
Board requirements is 30" x 48" 
and capable of lifting a 
wheelchair/occupant combination 

of up to 600 pounds. 
Consequently, a common 
wheelchair is one that fits these 
size and weight dimensions. 
Devices used by individuals with 
disabilities that do not fit this 
envelope (e.g., may ``gurneys'') 
do not have to be carried. 
 
Section 37.5  Nondiscrimination 
    This section states the general 
nondiscrimination obligation for 
entities providing transportation 
service. It should be noted that 
virtually all public and private 
entities covered by this regulation 
are also covered by DOJ 
regulations, which have more 
detailed statements of general 
nondiscrimination obligations. 
    Under the ADA, an entity may 
not consign an individual with 
disabilities to a separate, 
``segregated,'' service for such 
persons, if the individual can in 
fact use the service for the general 
public. This is true even if the 
individual takes longer, or has 
more difficulty, than other 
persons in using the service for 
the general public. 
    One instance in which this 
principal applies concerns the use 
of designated priority seats (e.g., 
the so-called ``elderly and 
handicapped'' seats near the 
entrances to buses). A person with 
a disability (e.g., a visual 
impairment) may choose to take 
advantage of this accommodation 
or not. If not, it is contrary to rule 
for the entity to insist that the 
individual must sit in the priority 
seats. 
    The prohibition on special 
charges applies to charges for 
service to individuals with 
disabilities that are higher than 
charges for the same or 
comparable services to other 
persons. For example, if a shuttle 
service charges $20.00 for a ride 
from a given location to the 
airport for most people, it could 
not charge $40.00 because the 
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passenger had a disability or 
needed to use the shuttle service's 
lift-equipped van. Higher mileage 
charges for using an accessible 
vehicle would likewise be 
inconsistent with the rule. So 
would charging extra to carry a 
service animal accompanying an 
individual with a disability. 
    If a taxi company charges 
$1.00 to stow luggage in the 
trunk, it cannot charge $2.00 to 
stow a folding wheelchair there. 
This provision does not mean, 
however, that a transportation 
provider cannot charge 
nondiscriminatory fees to 
passengers with disabilities. The 
taxi company in the above 
example can charge a passenger 
$1.00 to stow a wheelchair in the 
trunk; it is not required to waive 
the charge. This section does not 
prohibit the fares for paratransit 
service which transit providers are 
allowed to charge under Sec. 
37.131(d). 
    A requirement for an attendant 
is inconsistent with the general 
nondiscrimination principle that 
prohibits policies that 
unnecessarily impose 
requirements on individuals with 
disabilities that are not imposed 
on others. Consequently, such 
requirements are prohibited. An 
entity is not required to provide 
attendant services (e.g., assistance 
in toileting, feeding, dressing), 
etc. 
    This provision must also be 
considered in light of the fact that 
an entity may refuse service to 
someone who engages in violent, 
seriously disruptive, or illegal 
conduct. If an entity may 
legitimately refuse service to 
someone, it may condition service 
to him on actions that would 
mitigate the problem. The entity 
could require an attendant as a 
condition of providing service it 
otherwise had the right to refuse. 
    The rule also points out that 
involuntary conduct related to a 

disability that may offend or 
annoy other persons, but which 
does not pose a direct treat, is not 
a basis for refusal of 
transportation. For example, some 
persons with Tourette's syndrome 
may make involuntary profane 
exclamations. These may be very 
annoying or offensive to others, 
but would not be a ground for 
denial of service. Nor would it be 
consistent with the 
nondiscrimination requirements 
of this part to deny service based 
on fear or misinformation about 
the disability. For example, a 
transit provider could not deny 
service to a person with HIV 
disease because its personnel or 
other passengers are afraid of 
being near people with that 
condition. 
    This section also prohibits 
denials of service or the placing 
on services of conditions 
inconsistent with this part on 
individuals with disabilities 
because of insurance company 
policies or requirements. If an 
insurance company told a transit 
provider that it would withdraw 
coverage, or raise rates, unless a 
transit provider refused to carry 
persons with disabilities, or unless 
the provider refused to carry 
three-wheeled scooters, this 
would not excuse the provider 
from providing the service as 
mandate by this part. This is not a 
regulatory requirement on 
insurance companies, but simply 
says that covered entities must 
comply with this part, even in the 
face of difficulties with their 
insurance companies. 
 
Section 37.7  Standards for 
Accessible Vehicles 
    This section makes clear that, 
in order to meet accessibility 
requirements of this rule, vehicles 
must comply with Access Board 
standards, incorporated in DOT 
rules as 49 CFR part 38. 
Paragraph (b) of Sec. 37.7 spells 

out a procedure by which an 
entity (public or private) can 
deviate from provisions of part 38 
with respect to vehicles. The 
entity can make a case to the 
Administrator that it is unable to 
comply with a particular portion 
of part 38, as written, for 
specified reasons, and that it is 
providing comparable compliance 
by some alternative method. The 
entity would have to describe how 
its alternative mode of 
compliance would meet or exceed 
the level of access to or usability 
of the vehicle that compliance 
with part 38 would otherwise 
provide. 
    It should be noted that 
equivalent facilitation does not 
provide a means to get a waiver 
of accessibility requirements. 
Rather, it is a way in which 
comparable (not a lesser degree 
of) accessibility can be provided 
by other means. The entity must 
consult with the public through 
some means of public 
participation in devising its 
alternative form of compliance, 
and the public input must be 
reflected in the submission to the 
Administrator (or the Federal 
Railroad Administrator in 
appropriate cases, such as a 
request concerning Amtrak). The 
Administrator will make a case-
by-case decision about whether 
compliance with part 38 was 
achievable and, if not, whether 
the proffered alternative complies 
with the equivalent facilitation 
standard. DOT intends to consult 
with the Access Board in making 
these determinations. 
    This equivalent facilitation 
provision can apply to buses or 
other motor vehicles as well as to 
rail cars and vehicles. An example 
of what could be an equivalent 
facilitation would concern rail 
cars which would leave too wide 
a horizontal gap between the door 
and the platform. If the operator 
used a combination of 
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bridgeplates and personnel to 
bridge the gap, it might be 
regarded as an equivalent 
facilitation in appropriate 
circumstances. 
    Section 37.7(c) clarifies which 
specifications must be complied 
with for over-the-road buses 
purchased by public entities 
(under subpart D of part 37) or 
private entities standing in the 
shoes of the public entity (as 
described in Sec. 37.23 of part 
37). This section is necessary to 
make clear that over-the-road 
coaches must be accessible, when 
they are purchased by or in 
furtherance of a contract with a 
public entity. While the October 
4, 1990 rule specified that over-
the-road coaches must be 
accessible under these 
circumstances, we had not 
previously specified what 
constitutes accessibility. 
    Accordingly, this paragraph 
specifies that an over-the-road bus 
must have a lift which meets the 
performance requirements of a 
regular bus lift (see Sec. 38.23) 
and must meet the interim 
accessibility features specified for 
all over-the-road buses in part 3, 
subpart G. 
 
Section 37.9  Standards for 
Transportation Facilities 
    This section makes clear that, 
in order to meet accessibility 
requirements of this rule, vehicles 
must comply with appendix A to 
part 37, which incorporates the 
Access Board facility guidelines. 
    Paragraph (b) of Sec. 37.9 
provides that, under certain 
circumstances, existing 
accessibility modifications to key 
station facilities do not need to be 
modified further in order to 
conform to appendix A. This is 
true even if the standards under 
which the facility was modified 
differ from the Access Board 
guidelines or provide a lesser 
standard of accessibility. 

    To qualify for this 
``grandfathering,'' alterations must 
have been before January 26, 
1992. As in other facility sections 
of the rule, an alteration is 
deemed to begin with the issuance 
of a notice to proceed or work 
order. The existing modifications 
must conform to ANSI A-117.1, 
Specifications for Making 
Buildings and Facilities 
Accessible to and Usable by the 
Physically Handicapped 1980, or 
the Uniform Federal Accessibility 
Standard. (UFAS). 
    For example, if an entity used a 
Federal grant or loan or money to 
make changes to a building, it 
would already have had to 
comply with the Uniform Federal 
Accessibility Standards. 
Likewise, if a private entity, 
acting without any Federal money 
in the project, may have complied 
with the ANSI A117.1 standard. 
So long as the work was done in 
conformity with the standard that 
was in effect when the work was 
done, the alteration will be 
considered accessible. 
    However, because one 
modification was made to a 
facility under one of these 
standards, the entity still has a 
responsibility to make other 
modifications needed to comply 
with applicable accessibility 
requirements. For example, if an 
entity has made some 
modifications to a key station 
according to one of these older 
standards, but the modifications 
do not make the key station 
entirely accessible as this rule 
requires, then additional 
modifications would have to be 
made according to the standards 
of appendix A. Suppose this 
entity has put an elevator into the 
station to make it accessible to 
individuals who use wheelchairs. 
If the elevator does not fully meet 
appendix A standards, but met the 
applicable ANSI standard when it 
was installed, it would not need 

further modifications now. But if 
it had not already done so, the 
entity would have to install a 
tactile strip along the platform 
edge in order to make the key 
station fully accessible as 
provided in this rule. The tactile 
strip would have to meet 
appendix A requirements. 
    The rule specifically provides 
that ``grandfathering'' applies only 
to alterations of individual 
elements and spaces and only to 
the extent that provisions 
covering those elements or spaces 
are found in UFAS or AHSI 
A117.1. For example, alterations 
to the telephones in a key station 
may have been carried out in 
order to lower them to meet the 
requirements of UFAS, but 
telecommunications devices for 
the deaf (TDDs) were not 
installed. (Neither UFAS nor the 
ANSI standard include 
requirements concerning TDDs). 
However, because appendix A 
does contain TDD requirements, 
the key station must now be 
altered in accordance with the 
standards for TDDs. Similarly, 
earlier alteration of an entire 
station in accordance with UFAS 
or the ANSI standard would not 
relieve an entity from compliance 
with any applicable provision 
concerning the gap between the 
platform between the platform 
and the vehicle in a key station, 
because neither of these two 
standards addresses the interface 
between vehicle and platform. 
    New paragraph (c) of this 
section clarifies a provision of the 
Access Board's standards 
concerning the construction of 
bus stop pads at bus stops. The 
final Access Board standard 
(found at section 10.2.1(1) of 
appendix A to part 37) has been 
rewritten slightly to clear up 
confusion about the perceived 
necessary construction of a bus 
stop pad. Section 10.2.1(1) does 
not require that anyone build a 
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bus stop pad; it does specify what 
a bus stop pad must look like, if it 
is constructed. The further 
clarifying language in Sec. 
37.9(c) explains that public 
entities must exert control over 
the construction of bus stop pads 
if they have the ability to do so. 
The Access Board, as well as 
DOT, recognize that most 
physical improvements related to 
bus stops are out of the control of 
the transit provider. Paragraph (c) 
of Sec. 37.9 merely notes that 
where a transit provider does have 
control over the construction, it 
must exercise that control to 
ensure that the pad meets these 
specifications. 
    One further clarification 
concerning the implication of this 
provision deals with a bus loading 
island at which buses pull up on 
both sides of the island. It would 
be possible to read the bus pad 
specification to require the island 
to be a minimum of 84 inches 
wide (two widths of a bus stop 
pad), so that a lift could be 
deployed from buses on both 
sides of the island at the same 
time. A double-wide bus pad, 
however, is likely to exceed 
available space in most instances. 
    Where there is space, of course, 
building a double-wide pad is one 
acceptable option under this rule. 
However, the combination of a 
pad of normal width and standard 
operational practices may also 
suffice. (Such practices could be 
offered as an equivalent 
facilitation.) For example, buses 
on either side of the island could 
stop at staggered locations (i.e., 
the bus on the left side could stop 
several feet ahead of the bus on 
the right side), so that even when 
buses were on both sides of the 
island at once, their lifts could be 
deployed without conflict. Where 
it is possible, building the pad a 
little longer than normal size 
could facilitate such an approach. 
In a situation where staggered 

stop areas are not feasible, an 
operational practice of having one 
bus wait until the other's lift cycle 
had been completed could do the 
job. Finally, the specification does 
not require that a pad be built at 
all. If there is nothing that can be 
done to permit lift deployment on 
both sides of an island, the buses 
can stop on the street, or some 
other location, so long as the lift 
is deployable. 
    Like Sec. 37.7, this section 
contains a provision allowing an 
entity to request approval for 
providing accessibility through an 
equivalent facilitation. 
 
Section 37.11  Administrative 
Enforcement 
    This section spells out 
administrative means of enforcing 
the requirements of the ADA. 
Recipients of Federal financial 
assistance from DOT (whether 
public or private entities) are 
subject to DOT's section 504 
enforcement procedures. The 
existing procedures, including 
administrative complaints to the 
DOT Office of Civil Rights, 
investigation, attempts at 
conciliation, and final resort to 
proceedings to cut off funds to a 
noncomplying recipient, will 
continue to be used. 
    In considering enforcement 
matters, the Department is guided 
by a policy that emphasizes 
compliance. The aim of 
enforcement action, as we see it, 
is to make sure that entities meet 
their obligations, not to impose 
sanctions for their own sake. The 
Department's enforcement priority 
is on failures to comply with basic 
requirements and ``pattern or 
practice'' kinds of problems, 
rather than on isolated operational 
errors. 
    Under the DOJ rules 
implementing title II of the ADA 
(28 CFR part 35), DOT is a 
``designated agency'' for 
enforcement of complaints 

relating to transportation 
programs of public entities, even 
if they do not receive Federal 
financial assistance. When it 
receives such a complaint, the 
Department will investigate the 
complaint, attempt conciliation 
and, if conciliation is not possible, 
take action under section 504 
and/or refer the matter to the DOJ 
for possible further action. 
    Title III of the ADA does not 
give DOT any administrative 
enforcement authority with 
respect to private entities whose 
transportation services are subject 
to part 37. In its title III rule (28 
CFR part 36), DOJ assumes 
enforcement responsibility for all 
title III matters. If the Department 
of Transportation receives 
complaints of violations of part 
37 by private entities, it will refer 
the matters to the DOJ. 
    It should be pointed out that the 
ADA includes other enforcement 
options. Individuals have a 
private right of action against 
entities who violate the ADA and 
its implementing regulations. The 
DOJ can take violators to court. 
These approaches are not 
mutually exclusive with the 
administrative enforcement 
mechanisms described in this 
section. An aggrieved individual 
can complain to DOT about an 
alleged transportation violation 
and go to court at the same time. 
Use of administrative 
enforcement procedures is not, 
under titles II and III, an 
administrative remedy that 
individuals must exhaust before 
taking legal action. 
    We also would point out that 
the ADA does not assert any 
blanket preemptive authority over 
state or local nondiscrimination 
laws and enforcement 
mechanisms. While requirements 
of the ADA and this regulation 
would preempt conflicting state or 
local provisions (e.g., a building 
code or zoning ordinance that 
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prevents compliance with 
appendix A or other facility 
accessibility requirements, a 
provision of local law that said 
bus drivers could not leave their 
seats to help secure wheelchair 
users), the ADA and this rule do 
not prohibit states and localities 
from legislating in areas relating 
to disability. For example, if a 
state law requires a higher degree 
of service than the ADA, that 
requirement could still be 
enforced. Also, states and 
localities may continue to enforce 
their own parallel requirements. 
For example, it would be a 
violation of this rule for a taxi 
driver to refuse to pick up a 
person based on that person's 
disability. Such a refusal may also 
be a violation of a county's taxi 
rules, subjecting the violator to a 
fine or suspension of operating 
privileges. Both ADA and local 
remedies could proceed in such a 
case. 
    Labor-management agreements 
cannot stand in conflict with the 
requirements of the ADA and this 
rule. For example, if a labor-
management agreement provides 
that vehicle drivers are not 
required to provide assistance to 
persons with disabilities in a 
situation in which this rule 
requires such assistance, then the 
assistance must be provided 
notwithstanding the agreement. 
Labor and management do not 
have the authority to agree to 
violate requirements of Federal 
law. 
 
Section 37.13  Effective Date for 
Certain Vehicle Lift 
Specifications. 
    This section contains an 
explicit statement of the effective 
date for vehicle lift platform 
specifications. The Department 
has decided to apply the new part 
38 lift platform specifications to 
solicitations after January 25, 
1992. As in the October 4, 1990, 

rule implementing the acquisition 
requirements; the date of a 
solicitation is deemed to be the 
closing date for the submission of 
bids or offers in a procurement. 
 
Subpart B--Applicability 
 
Section 37.21  Applicability.--
General 
    This section emphasizes the 
broad applicability of part 37. 
Unlike section 504, the ADA and 
its implementing rules apply to 
entities whether or not they 
receive Federal financial 
assistance. They apply to private 
and public entities alike. For 
entities which do receive Federal 
funds, compliance with the ADA 
and part 37 is a condition of 
compliance with section 504 and 
49 CFR part 27, DOT's section 
504 rule. 
    Virtually all entities covered by 
this rule also are covered by DOJ 
rules, either under 28 CFR part 36 
as state and local program 
providers or under 28 CFR part 
35 as operators of places of public 
accommodation. Both sets of 
rules apply; one does not override 
the other. The DOT rules apply 
only to the entity's transportation 
facilities, vehicles, or services; the 
DOJ rules may cover the entity's 
activities more broadly. For 
example, if a public entity 
operates a transit system and a 
zoo, DOT's coverage would stop 
at the transit system's edge, while 
DOJ's rule would cover the zoo as 
well. 
    DOT and DOJ have 
coordinated their rules, and the 
rules have been drafted to be 
consistent with one another. 
Should, in the context of some 
future situation, there be an 
apparent inconsistency between 
the two rules, the DOT rule would 
control within the sphere of 
transportation services, facilities 
and vehicles. 
 

Section 37.23  Service Under 
Contract 
    This section requires private 
entities to ``stand in the shoes'' of 
public entities with whom they 
contract to provide transportation 
services. It ensures that, while a 
public entity may contract out its 
service, it may not contract away 
its ADA responsibilities. The 
requirement applies primarily to 
vehicle acquisition requirements 
and to service provision 
requirements. 
    If a public entity wishes to 
acquire vehicles for use on a 
commuter route, for example, it 
must acquire accessible vehicles. 
It may acquire accessible over-
the-road buses, it may acquire 
accessible full-size transit buses, 
it may acquire accessible smaller 
buses, or it may acquire 
accessible vans. It does not matter 
what kind of vehicles it acquires, 
so long as they are accessible. On 
the other hand, if the public entity 
wants to use inaccessible buses in 
its existing fleet for the commuter 
service, it may do so. All 
replacement vehicles acquired in 
the future must, of course, be 
accessible. 
    Under this provision, a private 
entity which contracts to provide 
this commuter service stands in 
the shoes of the public entity and 
is subject to precisely the same 
requirements (it is not required to 
do more than the public entity). If 
the private entity acquires 
vehicles used to provide the 
service, the vehicles must be 
accessible. If it cannot, or chooses 
not to, acquire an accessible 
vehicle of one type, it can acquire 
an accessible vehicle of another 
type. Like the public entity, it can 
provide the service with 
inaccessible vehicles in its 
existing fleet. 
    The import of the provision is 
that it requires a private entity 
contracting to provide 
transportation service to a public 
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entity to follow the rules 
applicable to the public entity. For 
the time being, a private entity 
operating in its own right can 
purchase a new over-the-road bus 
inaccessible to individuals who 
use wheelchairs. When that 
private entity operates service 
under contract to the public entity, 
however, it is just as obligated as 
the public entity itself to purchase 
an accessible bus for use in that 
service, whether or not it is an 
over-the-road bus. 
    The ``stand in the shoes'' 
requirement applies not only to 
vehicles acquired by private 
entities explicitly under terms of 
an executed contract to provide 
service to a public entity, but also 
to vehicles acquired ``in 
contemplation of use'' for service 
under such a contract. This 
language is included to ensure 
good faith compliance with 
accessibility requirements for 
vehicles acquired before the 
execution of a contract. Whether a 
particular acquisition is in 
contemplation of use on a 
contract will be determined on a 
case-by-case basis. However, 
acquiring a vehicle a short time 
before a contract is executed and 
then using it for the contracted 
service is an indication that the 
vehicle was acquired in 
contemplation of use on the 
contract, as is acquiring a vehicle 
obstensibly for other service 
provided by the entity and then 
regularly rotating it into service 
under the contract. 
    The ``stand in the shoes'' 
requirement is applicable only to 
the vehicles and service (public 
entity service requirements, like 
Sec. 37.163, apply to a private 
entity in these situations) 
provided under contract to a 
public entity. Public entity 
requirements clearly do not apply 
to all phases of a private entity's 
operations, just because it has a 
contract with a public entity. For 

example, a private bus company, 
if purchasing buses for service 
under contract to a public entity, 
must purchase accessible buses. 
The same company, to the extent 
permitted by the private entity 
provisions of this part, may 
purchase inaccessible vehicles for 
its tour bus operations. 
    The Department also notes that 
the ``stands in the shoes'' 
requirement may differ depending 
on the kind of service involved. 
The public entity's ``shoes'' are 
shaped differently, for example, 
depending on whether the public 
entity is providing fixed route or 
demand responsive service to the 
general public. In the case of 
demand responsive service, a 
public entity is not required to 
buy an accessible vehicle if its 
demand responsive system, when 
viewed in its entirety, provides 
service to individuals with 
disabilities equivalent to its 
service to other persons. A private 
contractor providing a portion of 
this paratransit service would not 
necessarily have to acquire an 
accessible vehicle if this 
equivalency test is being met by 
the system as a whole. Similarly, 
a public entity can, after going 
through a ``good faith efforts'' 
search, acquire inaccessible 
buses. A private entity under 
contract to the public can do the 
same. ``Stand in the shoes'' may 
also mean that, under some 
circumstances, a private 
contractor need not acquire 
accessible vehicles. If a private 
company contracts with a public 
school district to provide school 
bus service, it is covered, for that 
purpose, by the exemption for 
public school transportation. 
    In addition, the requirement 
that a private entity play by the 
rules applicable to a public entity 
can apply in situations involving 
an ``arrangement or other 
relationship'' with a public entity 
other than the traditional contract 

for service. For example, a private 
utility company that operates 
what is, in essence, a regular fixed 
route public transportation system 
for a city, and which receives 
section 3 or 9 funds from FTA via 
an agreement with a state or local 
government agency, would fall 
under the provisions of this 
section. The provider would have 
to comply with the vehicle 
acquisition, paratransit, and 
service requirements that would 
apply to the public entity through 
which it receives the FTA funds, 
if that public entity operated the 
system itself. The Department 
would not, however, construe this 
section to apply to situations in 
which the degree of FTA funding 
and state and local agency 
involvement is considerably less, 
or in which the system of 
transportation involved is not a de 
facto surrogate for a traditional 
public entity fixed route transit 
system serving a city (e.g., a 
private non-profit social service 
agency which receives FTA 
section 16(b)(2) funds to purchase 
a vehicle). 
    This section also requires that a 
public entity not diminish the 
percentage of accessible vehicles 
in its fleet through contracting. 
For example, suppose a public 
entity has 100 buses in its fleet, of 
which 20 are accessible, meaning 
that 20 percent of its fleet is 
accessible. The entity decides to 
add a fixed route, for which a 
contractor is engaged. The 
contractor is supplying ten of its 
existing inaccessible buses for the 
fixed route. To maintain the 20 
percent accessibility ratio, there 
would have to be 22 accessible 
buses out of the 110 buses now in 
operation in carrying out the 
public entity's service. The public 
entity could maintain its 20 
percent level of accessibility 
through any one or more of a 
number of means, such as having 
the contractor to provide two 
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accessible buses, retrofitting two 
if its own existing buses, or 
accelerating replacement of two 
of its own inaccessible buses with 
accessible buses. 
    This rule applies the ``stand in 
the shoes'' principle to 
transactions wholly among 
private entities as well. For 
example, suppose a taxi company 
(a private entity primarily 
engaged in the business of 
transporting people) contracts 
with a hotel to provide airport 
shuttle van service. With respect 
to that service, the taxi company 
would be subject to the 
requirements for private entities 
not primarily in the business of 
transporting people, since it 
would be ``standing in the shoes'' 
of the hotel for that purpose. 
 
Section 37.25  University 
Transportation Systems 
    Private university-operated 
transportation systems are subject 
to the requirements of this rule for 
private entities not primarily 
engaged in the business of 
transporting people. With one 
important exception, public 
university-operated transportation 
systems are subject to the 
requirements of the rule for public 
entities. The nature of the systems 
involved--demand-responsive or 
fixed route--determines the 
precise requirements involved. 
    For public university fixed 
route systems, public entity 
requirements apply. In the case of 
fixed route systems, the 
requirements for commuter bus 
service would govern. This has 
the effect of requiring on of 
accessible vehicles and 
compliance with most other 
provisions of the rule, but does 
not require the provision of 
complementary paratransit or 
submitting a paratransit plan. As a 
result, private and public 
universities will have very similar 
obligations under the rule. 

 
Section 37.27  Transportation 
for Elementary and Secondary 
Education Systems 
    This section restates the 
statutory exemption from public 
entity requirements given to 
public school transportation. This 
extension also applies to 
transportation of pre-school 
children to Head Start or special 
education programs which receive 
Federal assistance. It also applies 
to arrangements permitting pre-
school children of school bus 
drivers to ride a school bus or 
allowing teenage mothers to be 
transported to day care facilities 
at a school or along a school bus 
route so that their mothers may 
continue to attend school (See H. 
Rept. 101-485, pt. 1 at 27). The 
situation for private schools is 
more complex. According to the 
provision, a private elementary or 
secondary school's transportation 
system is exempt from coverage 
under this rule if all three of the 
following conditions are met: (1) 
The school receives Federal 
financial assistance; (2) the school 
is subject to section 504; and (3) 
the school's transportation system 
provides transportation services to 
individuals with disabilities, 
including wheelchair users, 
equivalent to those provided to 
individuals without disabilities. 
The test of equivalency is the 
same as that for other private 
entities, and is described under 
Sec. 37.105. If the school does 
not meet all these criteria, then it 
is subject to the requirements of 
Part 37 for private entities not 
primarily engaged in the business 
of transporting people. 
    The Department notes that, 
given the constitutional law on 
church-state separation, it is likely 
that church-affiliated private 
schools do not receive Federal 
financial assistance. To the extent 
that these schools' transportation 
systems are operated by religious 

entities or entities controlled by 
religious organizations, they are 
not subject to the ADA at all, so 
this section does not apply to 
them. 
 
Section 37.29  Private Providers 
of Taxi Service 
    This section first recites that 
providers of taxi service are 
private entities primarily engaged 
in the business of transporting 
people which provide demand 
responsive service. For purposes 
of this section, other 
transportation services that 
involve calling for a car and a 
driver to take one places (e.g., 
limousine services, of the kind 
that provide luxury cars and 
chauffeurs for senior proms and 
analogous adult events) are 
regarded as taxi services. 
    Under the ADA, no private 
entity is required to purchase an 
accessible automobile. If a taxi 
company purchases a larger 
vehicle, like a van, it is subject to 
the same rules as any other 
private entity primarily engaged 
in the business of transporting 
people which operates a demand 
responsive service. That is, unless 
it is already providing equivalent 
service, any van it acquires must 
be accessible. Equivalent service 
is measured according to the 
criteria of Sec. 37.105. Taxi 
however. 
 
Section 37.31  Vanpools 
    This provision applies to public 
vanpool systems the requirements 
for public entities operating 
demand responsive systems for 
the general public. A public 
vanpool system is one operated 
by a public entity, or in which a 
public entity owns or purchases or 
leases the vehicles. Lesser 
degrees of public involvement 
with an otherwise private 
ridesharing arrangement (e.g., 
provision of parking spaces, HOV 
lanes, coordination or 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 3 235 

clearinghouse services) do not 
convert a private into a public 
system. 
    The requirement for a public 
vanpool system is that it purchase 
or lease an accessible vehicle 
unless it can demonstrate that it 
provides equivalent service to 
individuals with disabilities, 
including individuals who use 
wheelchairs, as it provides to 
individuals without disabilities. 
For a public vanpool system, the 
equivalency requirement would 
be met if an accessible vehicle is 
made available to and used by a 
vanpool when an individual with 
a disability needs such a vehicle 
to participate. Public vanpool 
systems may meet this 
requirement through obtaining a 
percentage of accessible vehicles 
that is reasonable in light of 
demand for them by participants, 
but this is not required, so long as 
the entity can respond promptly to 
requests for participation in a 
vanpool with the provision of an 
accessible van when needed. 
    There is no requirement for 
private vanpools, defined as a 
voluntary arrangement in which 
the driver is compensated only for 
expenses. 
 
Section 37.33  Airport 
Transportation Systems 
    Fixed route transportation 
systems operated by public 
airports are regarded by this 
section as fixed route commuter 
bus systems. As such, shuttles 
among terminals and parking lots, 
connector systems among the 
airport and a limited number of 
other local destinations must 
acquire accessible buses, but are 
not subject to complementary 
paratransit requirements. (If a 
public airport operates a demand 
responsive system for the general 
public, it would be subject to the 
rules for demand responsive 
systems for the general public.) 

    It should be noted that this 
section applies only to 
transportation services that are 
operated by public airports 
themselves (or by private 
contractors who stand in their 
shoes). When a regular urban 
mass transit system serves the 
airport, the airport is simply one 
portion of its service area, treated 
for purposes of this rule like the 
rest of its service area. 
    Virtually all airports are served 
by taxi companies, who are 
subject to Sec. 37.29 at airports as 
elsewhere. In addition, many 
airports are served by jitney or 
shuttle systems. Typically, these 
systems operate in a route-
deviation or similar variable mode 
in which there are passenger-
initiated decisions concerning 
destinations. We view such 
systems as demand responsive 
transportation operated by private 
entities primarily engaged in the 
business of transporting people. 
    Since many of these operators 
are small businesses, it may be 
difficult for them to meet 
equivalency requirements on their 
own without eventually having all 
or nearly all accessible vehicles, 
which could pose economic 
problems. One suggested solution 
to this problem is for the 
operators serving a given airport 
to form a pool or consortium 
arrangement, in which a number 
of shared accessible vehicles 
would meet the transportations of 
individuals with disabilities. As in 
other forms of transportation, 
such an arrangement would have 
to provide service in a 
nondiscriminatory way (e.g., in an 
integrated setting, no higher fares 
for accessible service). 
 
Section 37.35  Supplemental 
Service for Other 
Transportation Modes 
    This section applies to a 
number of situations in which an 
operator of another transportation 

mode uses bus or other service to 
connect its service with limited 
other points. 
    One instance is when an 
intercity railroad route is set up 
such that the train stops outside 
the major urban center which is 
the actual destination for many 
passengers. Examples mentioned 
to us include bus service run by 
Amtrak from a stop in Columbus, 
Wisconsin, to downtown 
Madison, or from San Jose to San 
Francisco. Such service is fixed 
route, from the train station to a 
few points in the metropolitan 
area, with a schedule keyed to the 
train schedule. It would be 
regarded as commuter bus 
service, meaning that accessible 
vehicles would have to be 
acquired but complementary 
paratransit was not required. 
    Another instance is one in 
which a commuter rail operator 
uses fixed route bus service as a 
dedicated connection to, or 
extension of, its rail service. The 
service may go to park and ride 
lots or other destinations beyond 
the vicinity of the rail line. Again, 
this service shares the 
characteristics of commuter bus 
service that might be used even if 
the rail line were not present, and 
does not attempt to be a 
comprehensive mass transit bus 
service for the area. 
    Of course, there may be 
instances in which a rail operator 
uses demand responsive instead 
of fixed route service for a 
purpose of this kind. In that case, 
the demand responsive system 
requirements of the rule would 
apply. 
    Private entities (i.e., those 
operating places of public 
accommodation) may operate 
similar systems, as when a cruise 
ship operator provides a shuttle or 
connector between an airport and 
the dock. This service is covered 
by the rules governing private 
entities not primarily engaged in 
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the business of transporting 
people. Fixed route or demand 
responsive rules apply, depending 
on the characteristics of the 
system involved. 
    One situation not explicitly 
covered in this section concerns 
ad hoc transportation arranged, 
for instance, by a rail operator 
when the train does not wind up 
at its intended destination. For 
example, an Amtrak train bound 
for Philadelphia may be halted at 
Wilmington by a track blockage 
between the two cities. Usually, 
the carrier responds by providing 
bus service to the scheduled 
destination or to the next point 
where rail service can resume. 
    The service that the carrier 
provides in this situation is 
essentially a continuation by other 
means of its primary service. We 
view the obligation of the rail 
operator as being to ensure that all 
passengers, including individuals 
with disabilities, are provided 
service to the destination in a 
nondiscriminatory manner. This 
includes, for instance, providing 
service in the most integrated 
setting appropriate to the needs of 
the individual and service that 
gets a passenger with a disability 
to the destination as soon as other 
passengers. 
 
Section 37.37  Other 
Applications 
    The ADA specifically defines 
``public entity.'' Anything else is a 
``private entity.'' The statute does 
not include in this definition a 
private entity that receives a 
subsidy or franchise from a state 
or local government or is 
regulated by a public entity. Only 
through the definition of 
``operates'' (see discussion of Sec. 
37.23) do private entities' 
relationships to public entities 
subject private entities to the 
requirements for public entities. 
Consequently, in deciding which 
provisions of the rule to apply to 

an entity in other than situations 
covered by Sec. 37.23, the nature 
of the entity--public or private--is 
determinative. 
    Transportation service provided 
by public accommodations is 
viewed as being provided by 
private entities not primarily 
engaged in the business of 
transporting people. Either the 
provisions of this part applicable 
to demand responsive or fixed 
route systems apply, depending 
on the nature of a specific system 
at a specific location. The 
distinction between fixed route 
and demand responsive systems is 
discussed in connection with the 
definitions section above. It is the 
responsibility of each private 
entity, in the first instance, to 
assess the nature of each 
transportation system on a case-
by-case basis and determine the 
applicable rules. 
    On the other hand, 
conveyances used for recreational 
purposes, such as amusement 
park rides, ski lifts, or historic rail 
cars or trolleys operated in 
museum settings, are not viewed 
as transportation under this rule at 
all. Other conveyances may fit 
into this category as well. 
    The criterion for determining 
what requirements apply is 
whether the conveyances are 
primarily an aspect of the 
recreational experience itself or a 
means of getting from Point A to 
Point B. At a theme park, for 
instance, a large roller coaster 
(though a ``train'' of cars on a 
track) is a public accommodation 
not subject to this rule; the tram 
that transports the paying 
customers around the park, with a 
stop at the roller coaster, is a 
transportation system subject to 
the ``private, not primarily'' 
provisions of this part. 
    Employer-provided 
transportation for employees is 
not covered by this part, but by 
EEOC rules under title I of the 

ADA. (Public entities are also 
subject to DOJ's title II rules with 
respect to employment.) This 
exclusion from part 37 applies to 
transportation services provided 
by an employer (whether access 
to motor pool vehicles, parking 
shuttles, employer-sponsored van 
pools) that is made available 
solely to its own employees. If an 
employer provides service to its 
own employees and other 
persons, such as workers of other 
employers or customers, it would 
be subject to the requirements of 
this part from private entities not 
primarily engaged in the business 
of transporting people or public 
entities, as applicable. 
    The rule looks to the private 
entity actually providing the 
transportation service in question 
in determining whether the 
``private, primarily'' or ``private, 
not primarily'' rules apply. For 
example, Conglomerate, Inc., 
owns a variety of agribusiness, 
petrochemical, weapons system 
production, and fast food 
corporations. One of its many 
subsidiaries, Green Tours, Inc., 
provides charter bus service for 
people who want to view national 
parks, old-growth forests, and 
other environmentally significant 
places. It is probably impossible 
to say in what business 
Conglomerate, Inc. is primarily 
engaged, but it clearly is not 
transporting people. Green Tours, 
Inc., on the other hand, is clearly 
primarily engaged in the business 
of transporting people, and the 
rule treats it as such. 
    On the other hand, when 
operating a transportation service 
off to the side of to the main 
business of a public 
accommodation (e.g., a hotel 
shuttle), the entity as a whole 
would be considered. Even if 
some dedicated employees are 
used to provide the service, 
shuttles and other systems 
provided as a means of getting to, 
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from, or around a public 
accommodation remain solidly in 
the ``private, not primarily'' 
category. 
 
Subpart C--Transportation 
Facilities 
 
Section 37.41  Construction of 
Transportation Facilities by 
Public Entities 
    Section 37.41 contains the 
general requirement that all new 
facilities constructed after January 
25, 1992, be accessible to and 
usable by individuals with 
disabilities. This provision tracks 
the statute closely, and is 
analogous to a provision in the 
DOJ regulations for private 
entities. Section 226 of the ADA 
provides little discretion in this 
requirement. 
    The requirement is keyed to 
construction which ``begins'' after 
January 25, 1992. The regulation 
defines ``begin'' to mean when a 
notice to proceed order has been 
issued. This term has a standard 
meaning in the construction 
industry, as an instruction to the 
contractor to proceed with the 
work. 
    Questions have been raised 
concerning which standards apply 
before January 26, 1992. There 
are Federal requirements that 
apply to all recipients of federal 
money, depending on the 
circumstances. 
    First, if an entity is a Federal 
recipient and uses Federal dollars 
to construct the facility, 
regulations implementing section 
504 of the Rehabilitation Act of 
1973 (29 U.S.C. 794), require the 
recipient to comply with the 
Uniform Federal Accessibility 
Standards. 
    Second, since the Civil Rights 
Restoration Act of 1987 (Pub. L. 
100-259), an operation of a 
recipient of federal funds would 
also have to comply with section 
504, even though the activity was 

not paid for with Federal funds. 
Thus, the Uniform Federal 
Accessibility Standards would 
apply to this construction as well. 
    As mentioned above, the 
Department intends, in the period 
before January 26, 1991, to view 
compliance with section 504 in 
light of compliance with ADA 
requirements (this point applies to 
alterations as well as new 
construction). Consequently, in 
reviewing requests for grants, 
contract approvals, exemptions, 
etc., (whether with respect to 
ongoing projects or new, 
experimental, or one-time 
efforts), the Department will, as a 
policy matter, seek to ensure 
compliance with ADA standards. 
 
Section 37.43  Alteration of 
Transportation Facilities by 
Public Entities 
    This section sets out the 
accessibility requirements that 
apply when a public entity 
undertakes an alteration of an 
existing facility. In general, the 
section requires that any 
alteration, to the maximum extent 
feasible, results in the altered area 
being accessible to and usable by 
individuals with disabilities, 
including persons who use 
wheelchairs. The provisions 
follow closely those adopted by 
the DOJ, in its regulations 
implementing title III of the 
ADA. 
    The section requires specific 
activities whenever an alteration 
of an existing facility is 
undertaken. 
    First, if the alteration is made 
to a primary function area, (or 
access to an area containing a 
primary function), the entity shall 
make the alteration in such a way 
as to ensure that the path of travel 
to the altered area and the 
restrooms, telephones and 
drinking fountains servicing the 
altered area are readily accessible 
to and usable by individuals with 

disabilities, including individuals 
who use wheelchairs. 
    Second, alterations to drinking 
fountains, telephones, and 
restrooms do not have to be 
completed if the cost and scope of 
making them accessible is 
disproportionate. 
    Third, the requirement goes 
into effect for alterations begun 
after January 25, 1992. 
    Fourth, the term ``maximum 
extent feasible'' means that all 
changes that are possible must be 
made. The requirement to make 
changes to the maximum extent 
feasible derives from clear 
legislative history. The Senate 
Report states-- 
    The phrase ``to the maximum 
extent feasible'' has been included 
to allow for the occasional case in 
which the nature of an existing 
facility is such as to make it 
virtually impossible to renovate 
the building in a manner that 
results in its being entirely 
accessible to and usable by 
individuals with disabilities. In all 
such cases, however, the 
alteration should provide the 
maximum amount of physical 
accessibility feasible. 
    Thus, for example the term ``to 
the maximum extent feasible'' 
should be construed as not 
requiring entities to make 
building alterations that have little 
likelihood of being accomplished 
without removing or altering a 
load-bearing structural member 
unless the load-bearing structural 
member is otherwise being 
removed or altered as part of the 
alteration. (S. Rept. 101-116, at 
68). 
    Fifth, primary function means a 
major activity for which the 
facility is intended. Primary 
function areas include waiting 
areas, ticket purchase and 
collection areas, train or bus 
platforms, baggage checking and 
return areas, and employment 
areas (with some exceptions 
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stated in the rule, for areas used 
by service personnel that are very 
difficult to access). 
    Sixth, ``path of travel'' means a 
continuous, unobstructed way of 
pedestrian passage by means of 
which the altered area may be 
approached, entered, and exited, 
and which connects the altered 
area with an exterior approach 
and includes restrooms, 
telephones, and drinking 
fountains serving the altered area. 
If changes to the path of travel are 
disproportionate, then only those 
changes which are not 
disproportionate are to be 
completed. 
    Seven, the final rule specifies 
that costs exceeding 20 percent 
would be disproportionate. This is 
consistent with the DOJ. In 
determining costs, the Department 
intends costs to be based on 
changes to the passenger service 
area that is scheduled for 
alteration. 
    Finally, the Department has 
defined the term ``begin'', in the 
context of begin an alteration that 
is subject to the alteration 
provision to mean when a notice 
to proceed or work order is 
issued. Two terms are used 
(instead of only notice to proceed 
in the context of new 
construction) because many 
alterations may be carried out by 
the entity itself, in which case the 
only triggering event would be a 
work order or similar 
authorization to begin. 
    In looking at facility concepts 
like ``disproportionality'' and ``to 
the maximum extent feasible,'' the 
Department will consider any 
expenses related to accessibility 
for passengers. It is not relevant 
to consider non-passenger related 
improvements (e.g., installing a 
new track bed) or to permit 
``gold-plating'' (attributing to 
accessibility costs the expense of 
non-related improvements, such 
as charging to accessibility costs 

the price of a whole new door, 
when only adding a new handle to 
the old door was needed for 
accessibility). 
 
Section 37.47  Key Stations in 
Light and Rapid Rail Systems 
Section 37.49  Designation of 
Responsible Person(s) for 
Intercity and Commuter Rail 
Stations 
    This section sets forth a 
mechanism for determining who 
bears the legal and financial 
responsibility for accessibility 
modifications to a commuter 
and/or intercity rail station. The 
final provision of the section is 
the most important. It authorizes 
all concerned parties to come to 
their own agreement concerning 
the allocation of responsibility. 
Such an agreement can allocate 
responsibility in any way 
acceptable to the parties. The 
Department strongly encourages 
parties to come to such an 
agreement. 
    In the absence of such an 
agreement, a statutory/regulatory 
scheme allocates responsibility. In 
the first, and simplest, situation 
posed by the statute, a single 
public entity owns more than 50 
percent of the station. In this case, 
the public entity is the responsible 
person and nobody else is 
required to bear any of the 
responsibility. 
    In the second situation, a 
private entity owns more than 50 
percent of the station. The private 
entity need not bear any of the 
responsibility for making the 
station accessible. A public entity 
owner of the station, who does 
not operate passenger railroad 
service through the station, is not 
required to bear any of the 
responsibility for making the 
station accessible. The total 
responsibility is divided between 
passenger railroads operating 
service through the station, on the 
basis of respective passenger 

boardings. If there is only one 
railroad operating service through 
the station, it bears the total 
responsibility. 
    The Department believes that 
reference to passenger boardings 
is the most equitable way of 
dividing responsibility among 
railroads, since the number of 
people drawn to the station by 
each is likely to reflect ``cost 
causation'' quite closely. The 
Department notes, however, that, 
as passenger boarding 
percentages change over time, the 
portion of responsibility assigned 
to each party also may change. 
Station modifications may 
involve long-term capital 
investment and planning, while 
passenger boarding percentages 
are more volatile. Some railroads 
may stop serving a station, while 
others may begin service, during 
the period of time before 
modifications to the station are 
complete. To help accommodate 
such situations, the rule refers to 
passenger boardings ``over the 
entire period during which the 
station is made accessible.'' 
    This language is intended to 
emphasize that as circumstances 
change, the parties involved have 
the responsibility to adjust their 
arrangements for cost sharing. For 
example, suppose Railroad A has 
30 percent of the passenger 
boardings in year 1, but by year 
10 has 60 percent of the 
boardings. It would not be fair for 
Railroad A to pay only 30 percent 
of the costs of station 
modifications occurring in later 
years. Ultimately, the total cost 
burden for modifying the station 
over (for example) 20 years 
would be allocated on the share of 
the total number or boardings 
attributable to each railroad over 
the whole 20 year period, in order 
to avoid such unfairness. 
    The third, and most 
complicated, situation is one in 
which no party owns 50 percent 
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of the station. For example, 
consider the following 
hypothetical situation: 
(see next page) 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

 
------------------------------------------------------------------------ 
                                               Ownership    Boardings 
                     Party                     percentage   percentage 
------------------------------------------------------------------------ 
Private freight RR............................        40            0 
City..........................................        30            0 
Amtrak........................................         0           25 
Commuter A....................................        30           50 
Commuter B....................................         0           25 
----------------------------------------------------------------------- 
 
The private freight railroad drops 
out of the calculation of who is 
responsible. All of the 
responsibility would be allocated 
among four public entities: the 
city (a public entity who does not 
operate railroad service), Amtrak, 
and the two commuter railroads. 
Half the responsibility would go 
to public entity owners of the 
station (whether or not they are 
railroads who run passenger 
service through the station). The 
other half of the responsibility 
would go to railroads who run 
passenger service through the 
station (whether or not they are 
station owners). 
    On the ownership side of the 
equation, the city and Commuter 
A each own half of that portion of 
the station that is not owned by 
the private freight railroad. 
Therefore, the two parties divide 
up the ownership half of the 
responsibility equally. Based on 
their ownership interest, each of 
these two parties bears 25 percent 
of the responsibility for the entire 
station. Note that, should 
ownership percentages or owners 
change over the period during 
which the station is to be made 

accessible, these percentages may 
change. It is ownership 
percentage over this entire period 
that ultimately determines the 
percentage of responsibility. 
    On the passenger rail 
operations side of the equation, 50 
percent of passenger boardings 
are attributable to Commuter A 
and 25 percent each to Commuter 
B and Amtrak. Therefore, half of 
this portion of the responsibility 
belongs to Commuter A, while a 
quarter share each goes to the 
other railroads. This means that, 
based on passenger boardings, 25 
percent of the responsibility goes 
to Commuter A, 12.5 percent to 
Commuter B, and 12.5 percent to 
Amtrak. Again, it is the 
proportion of passenger boardings 
over the entire length of the 
period during which the station is 
made accessible that ultimately 
determines the  
percentage of responsibility. 
    In this hypothetical, Commuter 
A is responsible for a total of 50 
percent of the responsibility for 
the station. Commuter A is 
responsible for 25 percent of the 
responsibility because of its role 
as a station owner and another 25 

percent because of its operation of 
passenger rail service through the 
station. 
    The Department recognizes 
that there will be situations in 
which application of this scheme 
will be difficult (e.g., involving 
problems with multiple owners of 
a station whose ownership 
percentages may be difficult to 
ascertain). The Department again 
emphasizes that agreement among 
the parties is the best way of 
resolving these problems, but we 
are willing to work with the 
parties to ensure a solution 
consistent with this rule. 
 
Section 37.51  Key Stations in 
Commuter Rail Systems 
    These sections require that key 
stations in light, rapid, and 
commuter rail systems be made 
accessible as soon as practicable, 
but no later than July 26, 1993. 
Being made accessible, for this 
purpose, means complying with 
the applicable provisions of 
appendix A to this part. ``As soon 
as practicable'' means that, if 
modification can be made before 
July 26, 1993, they must be. A 
rail operator that failed to make a 
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station accessible by July 1993 
would be in noncompliance with 
the ADA and this rule, except in a 
case where an extension of time 
had been granted. 
    What is a key station? A key 
station is one designated as such 
by the commuter authority or 
light/rapid rail operator, through 
the planning process and public 
participation process set forth in 
this section. The five criteria 
listed in the regulation are 
intended to guide the selection 
process but, while the entity must 
take these criteria into account 
(and this consideration must be 
reflected in the planning process 
and documents), they are not 
mandatory selection standards. 
That is, it is not required that 
every station that meets one of the 
criteria be designated as a key 
station. Since the criteria are not 
mandatory selection standards, 
the understanding of their terms is 
also a matter appropriately left to 
the planning process. A tight, 
legalistic definition is not 
necessary in the context of factors 
intended for consideration. For 
instance, what constitutes a major 
activity center or how close a 
station needs to be to another 
station to not be designated as key 
depend largely on local factors 
that it would not be reasonable to 
specify in this rule. 
    Given the wide discretion 
permitted to rail operators in 
identifying key stations, there 
would be no objection to 
identifying as a key station a new 
(presumably accessible) station 
now under construction. Doing so 
would involve consideration of 
the key station criteria and would 
be subject to the planning/public 
participation process. 
    If an extension to a rail system 
(e.g., a commuter system) is 
made, such that the system comes 
to include existing inaccessible 
stations that have not previously 
been part of the system, the 

Department construes the ADA to 
require application of key station 
accessibility in such a situation. 
The same would be true for a new 
start commuter rail system that 
began operations using existing 
stations. Key station planning, 
designation of key stations, and 
with being consistent with the 
ADA would be required. The 
Department would work with the 
commuter authority involved on a 
case-by-case basis to determine 
applicable time limits for 
accessibility, consistent with the 
time frames of the ADA. 
    The entity must develop a 
compliance plan, subject to the 
public participation and planning 
process set forth in paragraph (d) 
of each of these sections. Note 
that this plan must be completed 
by July 26, 1992, not January 26, 
1992, as in the case of paratransit 
plans. The key station plans must 
be submitted to FTA at that time. 
(The statute does not require FTA 
approval of the plans, however.). 
    A rail operator may request an 
extension of the July 1993 
completion deadline for 
accessibility modifications to one 
or more key stations. The 
extension for light and rapid rail 
stations can be up to July 2020, 
though two thirds of the key 
stations (per the legislative history 
of the statute, selected in a way to 
maximize accessibility to the 
whole system) must be accessible 
by July 2010. 
    Commuter rail stations can be 
extended up to July 2010. 
    Requests for extension of time 
must be submitted by July 26, 
1992. FTA will review the 
requests on a station-by-station 
basis according to the statutory 
criterion, which is whether 
making the station accessible 
requires extraordinarily expensive 
alterations. An extraordinarily 
expensive alteration is raising the 
entire platform, installing an 
elevator, or making another 

alteration of similar cost and 
magnitude. If another means of 
making a station accessible (e.g., 
installation of a mini-high 
platform in a station where it is 
not necessary to install an 
elevator or to provide access to 
the platform for wheelchair 
users), then an extension can be 
granted only if the rail operator 
shows that the cost and magnitude 
of the alteration is similar to that 
of an elevator installation or 
platform raising. 
    The rule does not include a 
specific deadline for FTA 
consideration of an extension 
request. However, since we are 
aware that, in the absence of an 
extension request, accessibility 
must be completed by July 1993, 
we will endeavor to complete 
review of plans as soon as 
possible, to give as much lead 
time as possible to local planning 
and implementation efforts. 
    Once an extension is granted, 
the extension applies to all 
accessibility modifications in the 
station. However, the rail operator 
should not delay non-
extraordinarily expensive 
modifications to the station. The 
key station plan and any 
extension request should include a 
schedule for phasing in non-
extraordinarily expensive 
modifications to the station. For 
example, even if a key station is 
not going to be accessible to 
wheelchair users for 15 years, 
pending the installation of an 
elevator, the rail operator can 
improve its accessibility to 
persons with visual impairments 
by installing tactile strips. 
    An extension cannot be granted 
except for a particular station 
which needs an extraordinarily 
expensive modification. An 
extension cannot be granted non-
extraordinarily expensive changes 
to Station B because the 
extraordinarily expensive changes 
to Station A will absorb many 
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resources. Non-extraordinarily 
expensive changes, however 
costly considered collectively for 
a system, are not, under the 
statute, grounds for granting an 
extension to one or more stations 
or the whole system. Only 
particular stations where an 
extraordinarily expensive 
modification must be made 
qualify for extensions. 
    The FTA Administrator can 
approve, modify, or disapprove 
any request for an extension. For 
example, it is not a forgone 
conclusion that a situation for 
which an extension is granted will 
have the maximum possible 
extension granted. If it appears 
that the rail operator can make 
some stations accessible sooner, 
FTA can grant an extension for a 
shorter period (e.g., 2005 for a 
particular station rather than 
2010). 
 
Section 37.53  Exception for 
New York and Philadelphia 
    Consistent with the legislative 
history of the ADA, this section 
formally recognizes the selection 
of key stations in two identified 
litigation settlement agreements 
in New York and Philadelphia as 
in compliance with the ADA. 
Consequently, the entities 
involved can limit their key 
station planning process to issues 
concerning the timing of key 
station accessibility. The section 
references also Sec. 37.9, which 
provides that key station 
accessibility alterations which 
have already been made, or which 
are begun before January 26, 
1992, and which conform to 
specified prior standards, do not 
have to be re-modified. On the 
other hand, alterations begun after 
January 25, 1992 (including 
forthcoming key station 
modifications under the New 
York and Philadelphia 
agreements), must meet the 

requirements of appendix A to 
this part. 
    This is an exception only for 
the two specified agreements. 
There are no situations in which 
other cities can take advantage of 
this provision. Nor are the 
provisions of the two agreements 
normative for other cities. Other 
cities must do their own planning, 
with involvement from local 
citizens, and cannot rely on 
agreements unique to New York 
and Philadelphia to determine the 
appropriate number of percentage 
of key stations or other matters. 
 
Section 37.57  Required 
Cooperation 
    This section implements Sec. 
242(e)(2)(C) of the ADA, which 
treats as discrimination a failure, 
by an owner or person in control 
of an intercity rail station, to 
provide reasonable cooperation to 
the responsible persons' efforts to 
comply with accessibility 
requirements. For example, the 
imposition by the owner of an 
unreasonable insurance bond 
from the responsible person as a 
condition of making accessibility 
modifications would violate this 
requirement. See H. Rept. 101-
485 at 53. 
    The statute also provides that 
failure of the owner or person in 
control to cooperate does not 
create a defense to a 
discrimination suit  
against the responsible person, 
but the responsible person would 
have a third party action against 
the uncooperative owner or 
person in control. The rule does 
not restate this portion of the 
statute in the regulation, since it 
would be implemented by the 
courts if such an action is 
brought. Since cooperation is also 
a regulatory requirement, 
however, the Department could 
entertain a section 504 complaint 
against a recipient of Federal 
funds who failed to cooperate. 

    The House Energy and 
Commerce Committee provided 
as an example of an action under 
this provision a situation in which 
a failure to cooperate leads to a 
construction delay, which in turn 
leads to a lawsuit by an individual 
with disabilities against the 
responsible person for missing an 
accessibility deadline. The 
responsible person could not use 
the lack of cooperation as a 
defense in the lawsuit, but the 
uncooperative party could be 
made to indemnify the 
responsible person for damages 
awarded the plaintiff. Also, a 
responsible person could obtain 
an injunction to force the 
recalcitrant owner or controller of 
the station to permit accessibility 
work to proceed. (Id.) 
    This provision does not appear 
to be intended to permit a 
responsible person to seek 
contribution for a portion of the 
cost of accessibility work from a 
party involved with the station 
whom the statute and Sec. 37.49 
do not identify as a responsible 
person. It simply provides a 
remedy for a situation in which 
someone impedes the responsible 
person's efforts to comply with 
accessibility obligations. 
 
Section 37.59  Differences in 
Accessibility Completion Date 
Requirements 
    Portions of the same station 
may have different accessibility 
completion date requirements, 
both as the result of different 
statutory time frames for different 
kinds of stations and individual 
decisions made on requests for 
extension. The principle at work 
in responding to such situations is 
that if part of a station may be 
made accessible after another 
part, the ``late'' part of the work 
should not get in the way of 
people's use of modifications 
resulting from the ``early'' part. 
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    For example, the commuter 
part of a station may have to be 
made accessible by July 1993 
(e.g., there is no need to install an 
elevator, and platform 
accessibility can be achieved by 
use of a relatively inexpensive 
mini-high platform). The Amtrak 
portion of the same station, by 
statute, is required to be 
accessible as soon as practicable, 
but no later than July 2010. If 
there is a common entrance to the 
station, that commuter rail 
passengers and Amtrak 
passengers both use, or a common 
ticket counter, it would have to be 
accessible by July 1993. If there 
were a waiting room used by 
Amtrak passengers but not 
commuter passengers (who 
typically stand and wait on the 
platform at this station), it would 
not have to be accessible by July 
1993, but if the path from the 
common entrance to the 
commuter platform went through 
the waiting room, the path would 
have to be an accessible path by 
July 1993. 
 
Section 37.61  Public 
Transportation Programs and 
Activities in Existing Facilities 
    This section implements 
section 228(a) of the ADA and 
establishes the general 
requirement for entities to operate 
their transportation facilities in a 
manner that, when viewed in its 
entirety, is accessible to and 
usable by individuals with 
disabilities. The section clearly 
excludes from this requirement 
access by persons in wheelchairs, 
unless these changes would be 
necessitated by the alterations or 
key station provisions. 
    This provision is intended to 
cover activities and programs of 
an entity that do not rise to the 
level of alteration. Even if an 
entity is not making alterations to 
a facility, it has a responsibility to 
conduct its program in an 

accessible manner. Examples of 
possible activities include user 
friendly farecards, schedules, of 
edge detection on rail platforms, 
adequate lighting, 
telecommunication display 
devices (TDDs) or text 
telephones, and other 
accommodations for use by 
persons with speech and hearing 
impairments, signage for people 
with visual impairments, 
continuous pathways for persons 
with visual and ambulatory 
impairments, and public address 
systems and clocks. 
    The Department did not 
prescribe one list of things that 
would be appropriate for all 
stations. For example, we believe 
that tactile strips are a valuable 
addition to platforms which have 
drop-offs. We also believe that 
most larger systems, to the extent 
they publish schedules, should 
make those schedules readily 
available in alternative formats. 
We encourage entities to find this 
another area which benefits from 
its commitment to far-reaching 
public participation efforts. 
 
Subpart D--Acquisition of 
Accessible Vehicles by Public 
Entities 
 
Section 37.71  Purchase or 
Lease of New Non-Rail Vehicles 
by Public Entities Operating 
Fixed Route Systems 
    This section sets out the basic 
acquisition requirements for a 
public entity purchasing a new 
vehicle. Generally, the section 
requires any public entity who 
purchases or leases a new vehicle 
to acquire an accessible vehicle. 
There is a waiver provision if lifts 
are unavailable and these 
provisions track the conditions in 
the ADA. One statutory 
condition, that the public entity 
has made a good faith effort to 
locate a qualified manufacturer to 
supply the lifts, presumes a direct 

relationship between the transit 
provider and the lift 
manufacturer. In fact, it is the bus 
manufacturer, rather than the 
transit provider directly, who 
would have the task of looking for 
a supplier of lifts to meet the 
transit provider's specifications. 
The task must still be performed, 
but the regulation does not require 
the transit provider to obtain 
actual information about available 
lifts. Rather the bus manufacturer 
obtains the information and 
provides this assurance to the 
entity applying for the waiver, 
and the entity may rely on this 
representation. More specifically, 
the regulation requires that each 
waiver request must include a 
copy of the written solicitation 
(showing that it requested lift-
equipped vehicles) and written 
responses from lift manufacturers 
to the vehicle manufacturer 
documenting their inability to 
provide the lifts. The information 
from the lift manufacturer must 
also include when the lifts will be 
available. 
    In addition, the waiver request 
must include copies of 
advertisements in trade 
publications and inquiries to trade 
associations seeking lifts for the 
buses. The public entity also must 
include a full justification for the 
assertion that a delay in the bus 
procurement sufficient to obtain a 
lift-equipped bus would 
significantly impair transportation 
services in the community. There 
is no length of time that would be 
a per se delay constituting a 
``significant impairment''. It will 
be more difficult to obtain a 
waiver if a relatively short rather 
than relatively lengthy delay is 
involved. A showing of 
timetables, absent a showing of 
significant impairment of actual 
transit services, would not form a 
basis for granting a waiver. 
    Any waiver granted by the 
Department under this provision 
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will be a conditional waiver. The 
conditions are intended to ensure 
that the waiver provision does not 
create a loophole in the accessible 
vehicle acquisition requirement 
that Congress intended to impose. 
The ADA requires a waiver to be 
limited in duration and the rule 
requires a termination date to be 
included. The date will be 
established on the basis of the 
information the Department 
receives concerning the 
availability of lifts in the waiver 
request and elsewhere. In 
addition, so that a waiver does not 
become open-ended, it will apply 
only to a particular procurement. 
If a transit agency wants a waiver 
for a subsequent delivery of buses 
in the procurement, or another 
procurement entirely, it will have 
to make a separate waiver request. 
    For example, if a particular 
order of buses is delivered over a 
period of time, each delivery 
would be the potential subject of a 
waiver request. First, the entity 
would request a waiver for the 
first shipment of buses. If all of 
the conditions are met, the waiver 
would be granted, with a date 
specified to coincide with the due 
date of the lifts. When the lifts 
become available those buses 
would have to be retrofitted with 
the lifts. A subsequent delivery of 
buses--on the same order--would 
have to receive its own waiver, 
subject to the same conditions and 
specifications of the first waiver. 
    The purpose of the waiver, as 
the Department construes it, is to 
address a situation in which 
(because of a sudden increase in 
the number of lift-equipped buses 
requested) lift manufacturers are 
unable to produce enough lifts to 
meet the demand in a timely 
fashion. 
 
Section 37.73  Purchase or 
Lease of Used Non-Rail 
Vehicles by Public Entities 

Operating a Fixed Route 
System 
    The basic rule is that an 
acquisition of a used vehicle 
would have to be for an accessible 
vehicle. 
    There is an exception, however, 
for situations in which the transit 
provider makes a good faith effort 
to obtain accessible used vehicles 
but does not succeed in finding 
them. The ADA requires transit 
agencies to purchase accessible 
used vehicles, providing a 
``demonstrated good faith efforts'' 
exception to the requirement. The 
reports of the Senate Committee 
on Labor and Human Resources 
and the House Committee on 
Education and Labor offered the 
following guidance on what 
``good faith efforts'' involve: 
    The phrase ``demonstrated 
good faith efforts'' is intended to 
require a nationwide search and 
not a search limited to a particular 
region. For instance, it would not 
be enough for a transit operator to 
contact only the manufacturer 
where the transit authority usually 
does business to see if there are 
accessible used buses. It involves 
the transit authority advertising in 
a trade magazine, i.e., Passenger 
Transport, or contacting the 
transit trade association, 
American Public Transit 
Association (APTA), to determine 
whether accessible used vehicles 
are available. It is the 
Committee's expectation that as 
the number of buses with lifts 
increases, the burden on the 
transit  
authority to demonstrate its 
inability to purchase accessible 
vehicles despite good faith efforts 
will become more and more 
difficult to satisfy. S. Rept. 101-
116 at 49; H. Rept. 101-485 at 90. 
    Consistent with this guidance, 
this section requires that good 
faith efforts include specifying 
accessible vehicles in bid 
solicitations. The section also 

requires that the entity retain for 
two years documentation of that 
effort, and that the information be 
available to FTA and the public. 
    It does not meet the good faith 
efforts requirement to purchase 
inaccessible, rather than 
accessible, used buses, just 
because the former are less 
expensive, particularly if the 
difference is a difference 
attributable to the presence of a 
lift. There may be situations in 
which good faith efforts involve 
buying fewer accessible buses in 
preference to more inaccessible 
buses. 
    The public participation 
requirements involved in the 
development of the paratransit 
plans for all fixed route operators 
requires an ongoing relationship, 
including extensive outreach, to 
the community likely to be using 
its accessible service. We believe 
that it will be difficult to comply 
with the public participation 
requirements and not involve the 
affected community in the 
decisions concerning the purchase 
or lease of used accessible 
vehicles. 
    There is an exception to these 
requirements for donated 
vehicles. Not all ``zero dollar'' 
transfers are donations, however. 
The legislative history to this 
provision provides insight. 
    It is not the Committee's intent 
to make the vehicle accessibility 
provisions of this title applicable 
to vehicles donated to a public 
entity. The Committee 
understands that it is not usual to 
donate vehicles to a public entity. 
However, there could be instances 
where someone could 
conceivably donate a bus to a 
public transit operator in a will. In 
such a case, the transit operators 
should not be prevented from 
accepting a gift. 
    The Committee does not intend 
that this limited exemption for 
donated vehicles be used to 
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circumvent the intent of the ADA. 
For example, a local transit 
authority could not arrange to be 
the recipient of donated 
inaccessible buses. This would be 
a violation of the ADA. S. Rpt. 
101-116, at 46; H. Rpt. 101-486, 
at 87. 
    Entities interested in accepting 
donated vehicles must submit a 
request to FTA to verify that the 
transaction is a donation. 
    There is one situation, in which 
a vehicle has prior use is not 
treated as a used vehicle. If a 
vehicle has been remanufactured, 
and it is within the period of the 
extension of its useful life, it is 
not viewed as a used vehicle (see 
H. Rept. 101-485, Pt 1 at 27). 
During this period, such a vehicle 
may be acquired by another entity 
without going through the good 
faith efforts process. This is 
because, at the time of its 
remanufacture, the bus would 
have been made as accessible if 
feasible. When the vehicle has 
completed its extended useful life 
(e.g., the beginning of year six 
when its useful life has extended 
five years), it becomes subject to 
used bus requirements. 
 
Section 37.75  Remanufacture 
of Non-Rail Vehicles and 
Purchase or Lease of 
Remanufactured Non-rail 
Vehicles by Public Entities 
Operating Fixed Route Systems 
    This section tracks the statute 
closely, and contains the 
following provisions. First, it 
requires any public entity 
operating a fixed route system to 
purchase an accessible vehicle if 
the acquisition occurs after 
August 25, 1990, if the vehicle is 
remanufactured after August 25, 
1990, or the entity contracts or 
undertakes the remanufacture of a 
vehicle after August 25, 1990. 
The ADA legislative history 
makes it clear that remanufacture 
is to include changes to the 

structure of the vehicle which 
extend the useful life of the 
vehicle for five years. It clearly is 
not intended to capture things 
such as engine overhauls and the 
like. 
    The term remanufacture, as 
used in the ADA context, is 
different from the use of the term 
in previously issued FTA 
guidance. The term has a specific 
meaning under the ADA: there 
must be structural work done to 
the vehicle and the work must 
extend the vehicle's useful life by 
five years. 
    The ADA imposes no 
requirements on what FTA 
traditionally considers bus 
rehabilitation. Such work involves 
rebuilding a bus to original 
specifications and focuses on 
mechanical systems and interiors. 
Often  
this work includes replacing 
components. It is less extensive 
than remanufacture. 
    The statute, and the rule, 
includes an exception for the 
remanufacture of historical 
vehicles. This exception applies 
to the remanufacture of or 
purchase of a remanufactured 
vehicle that (1) is of historic 
character; (2) operates solely on a 
segment of a fixed route system 
which is on the National Register 
of Historic Places; and (3) making 
the vehicle accessible would 
significantly alter the historic 
character of the vehicle. The 
exception only extends to the 
remanufacture that would alter the 
historic character of the vehicle.  
All modifications that can be 
made without altering the historic 
character (such as slip resistant 
flooring) must be done. 
 
Section 37.77  Purchase or 
Lease of New Non-Rail Vehicles 
by Public Entities Operating a 
Demand Responsive System for 
the General Public 

    Section 224 of the ADA 
requires that a public entity 
operating a demand responsive 
system purchase or lease 
accessible new vehicles, for 
which a solicitation is made after 
August 25, 1990, unless the 
system, when viewed in its 
entirety, provides a level of 
service to individuals with 
disabilities, including individuals 
who use wheelchairs, equivalent 
to the level of service provided to 
individuals without disabilities. 
This section is the same as the 
October 4, 1990 final rule which 
promulgated the immediately 
effective acquisition requirements 
of the ADA. 
    The Department has been asked 
to clarify what ``accessible when 
viewed in its entirety'' means in 
the context of a demand 
responsive system being allowed 
to purchase an inaccessible 
vehicle. First, it is important to 
note that this exception applies 
only to demand responsive 
systems (and not fixed route 
systems). The term ``equivalent 
service''  
was discussed during the passage 
of the ADA. Material from the 
legislative history indicates that 
``when viewed in its 
entirety/equivalent service'' means 
that ``when all aspects of a 
transportation system are 
analyzed, equal opportunities for 
each individual with a disability 
to use the transportation system 
must exist. (H. Rept. 101-184, Pt. 
2, at 95; S. Rept. 101-116 at 54). 
For example, both reports said 
that ``the time delay between a 
phone call to access the demand 
responsive system and pick up the 
individual is not greater because 
the individual needs a lift or ramp 
or other accommodation to access 
the vehicle.'' (Id.) 
    Consistent with this, the 
Department has specified certain 
service criteria that are to be used 
when determining if the service is 
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equivalent. As in previous 
rulemakings on this provision, the 
standards (which include service 
area, response time, fares, hours 
and days of service, trip purpose 
restrictions, information and 
reservations capability, and other 
capacity constraints) are not 
absolute standards. They do not 
say, for example, that a person 
with a disability must be picked 
up in a specified number of hours. 
The requirement is that there must 
be equivalent service for all 
passengers, whether or not they 
have a disability. If the system 
provides service to persons 
without disabilities within four 
hours of a call for service, then 
passengers with disabilities must 
be afforded the same service. 
    The Department has been asked 
specifically where an entity 
should send its ``equivalent level 
of service'' certifications. We 
provide the following: Equivalent 
level of service certifications 
should be submitted to the state 
program office if you are a public 
entity receiving FTA funds 
through the state. All other 
entities should submit their 
equivalent level of service 
certifications to the FTA regional 
office (listed in appendix B of this  
part). Certifications must be 
submitted before the acquisition 
of the vehicles. 
    Paragraph (e) of this section 
authorizes a waiver for the 
unavailability of lifts. Since 
demand responsive systems need 
not purchase accessible vehicles if 
they can certify equivalent 
service, the Department has been 
asked what this provision is doing 
in this section. 
    Paragraph (e) applies in the 
case in which an entity operates a 
demand responsive system, which 
is not equivalent, and the entity 
cannot find accessible vehicles to 
acquire. In this case, the waiver 
provisions applicable to a fixed 
route entity purchasing or leasing 

inaccessible new vehicles applies 
to the demand responsive operator 
as well. 
 
Section 37.79  Purchase or 
Lease of New Rail Vehicles by 
Public Entities Operating Rapid 
or Light Rail Systems 
   This section echoes the 
requirement of Sec. 37.71--all 
new rail cars  
must be accessible. 
 
Section 37.81  Purchase or 
Lease of Used Rail Vehicles by 
Public Entities Operating Rapid 
or Light Rail Systems 
    This section lays out the 
requirements for a public entity 
acquiring a used rail vehicle. The 
requirements and standards are 
the same as those specified for 
non-rail vehicles in Sec. 37.73. 
While we recognize it may create 
difficulties for entities in some 
situations, the statute does not 
include any extension or short-
term leases. The Department will 
consider, in a case-by-case basis, 
how the good faith efforts 
requirement would apply in the 
case of an agreement between rail 
carriers to permit quick-response, 
short-term leases of cars over a 
period of time. 
 
Section 37.83  Remanufacture 
of Rail Vehicles and Purchase 
or Lease of Remanufactured 
Rail Vehicles by Public Entities 
Operating Rapid or Light Rail 
System 
    This section parallels the 
remanufacturing section for 
buses, including the exception for 
historical vehicles. With respect 
to an entity having a class of 
historic vehicles that may meet 
the standards for the historic 
vehicle exception (e.g., San 
Francisco cable cars), the 
Department would not object to a 
request for application of the 
exception on a system-wide, as 
approved to car-by-car, basis. 

Section 37.85  Purchase or Lease 
of New Intercity and Commuter 
Rail Cars 
    This section incorporates the 
statutory requirement that new 
intercity and commuter rail cars 
be accessible. The specific 
accessibility provisions of the 
statute (for example, there are 
slightly different requirements for 
intercity rail cars versus 
commuter rail cars) are specified 
in part 38 of this regulation. 
These standards are adopted from 
the voluntary guidelines issues by 
the Access Board. The section 
basically parallels the acquisition 
requirements for buses and other 
vehicles. It should be noted that 
the definition of commuter rail 
operator clearly allows for 
additional operators to qualify as 
commuter, since the definition 
describes the functional 
characteristics of an operator, as 
well as listing existing commuter 
rail operators. 
    We would point out that the 
ADA applies this requirement to 
all new vehicles. This includes 
not only vehicles and systems that 
currently are being operated in the 
U.S., but new, experimental, or 
imported vehicles and systems. 
The ADA does not stand in the 
way of new technology, but it 
does require that new technology, 
and the benefits it brings, be 
accessible to all persons, 
including those with disabilities. 
This point applies to all vehicle 
acquisition provisions of this 
regulation, whether for rail or 
non-rail, private or public, fixed 
route or demand responsive 
vehicles and systems. 
 
Section 37.87  Purchase or 
Lease of Used Intercity and 
Commuter Rail Cars 
    The section also parallels 
closely the requirements in the 
ADA for the purchase or lease of 
accessible used rail vehicles. We 
acknowledge that, in some 
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situations, the statutory 
requirement for to make good 
faith efforts to acquire accessible 
used vehicles may create 
difficulties for rail operators 
attempting to lease rail cars 
quickly for a short time (e.g., as 
fill-ins for cars which need 
repairs). In some cases, it may be 
possible to mitigate these 
difficulties through means such as 
making good faith efforts with 
respect to an overall agreement 
between two rail operators to 
make cars available to one 
another when needed, rather than 
each time a car is provided under 
such an agreement. 
 
Section 37.89  Remanufacture 
of Intercity and Commuter Rail 
Cars 
    This section requires generally 
that remanufactured cars be made 
accessible, to the maximum 
extent feasible. Feasible is 
defined in paragraph (c) of the 
section to be ``unless an 
engineering analysis demonstrates 
that remanufacturing the car to be 
accessible would have a 
significant adverse effect on the 
structural integrity of the car.'' 
Increased cost is not a reason for 
viewing other sections of this 
subpart concerning 
remanufactured vehicles. 
    In addition, this section differs 
from the counterpart sections for 
non-rail vehicles and light and 
rapid rail vehicles in two ways. 
First, the extension of useful life 
needed to trigger the section is ten 
rather than five years. Second, 
there is no historic vehicle 
exception. Both of these 
differences are statutory. 
    Remanufacture of vehicles 
implies work that extends their 
expected useful life of the vehicle. 
A mid-life overhaul, not 
extending the total useful life of 
the vehicle, would not be viewed 
as a remanufacture of the vehicle. 

 
Section 37.93 One Car Per 
Train Rule 
    This section implements the 
statutory directive that all rail 
operators (light, rapid, commuter 
and intercity) have at least one car 
per train accessible to persons 
with disabilities, including 
individuals who use wheelchairs 
by July 26, 1995. (See ADA 
sections 242(a)(1), 242(b)(1), 
228(b)(1).) Section 37.93 contains 
this general requirement. In some 
cases, entities will meet the one-
car-per train rule through the 
purchase of new cars. In this case, 
since all new rail vehicles have to 
be accessible, compliance with 
this provision is straightforward. 
    However, certain entities may 
not be purchasing any new 
vehicles by July 26, 1995, or may 
not be purchasing enough 
vehicles to ensure that one car per 
train is accessible. In these cases, 
these entities will have to retrofit 
existing cars to meet this 
requirement. What a retrofitted 
car must look like to meet the 
requirement has been decided by 
the Access Board. These 
standards are contained in part 38 
of this rule. 
    We would point that, consistent 
with the Access Board standards, 
a rail system using mini-high 
platforms or wayside lifts is not 
required, in most circumstances, 
to ``double-stop'' in order to give 
passengers a chance to board the 
second or subsequent car in a 
train at the mini-high platform or 
way-side lift. The only exception 
to this would be a situation in 
which all the wheelchair positions 
spaces in the first car were 
occupied. In this case, the train 
would have to double-stop to 
allow a wheelchair user to board, 
rather than passing the person by 
when there was space available in 
other than the first car. 
 

Section 37.95  Ferries and 
Other Passenger Vessels 
    Although at this time there are 
no specific requirements for 
vessels, ferries and other 
passenger vessels operated by 
public entities are subject to the 
requirements of Sec. 37.5 of this 
part and applicable requirements 
of 28 CFR part 35, the DOJ rule 
under title II of the ADA. 
 
Subpart E--Acquisition of 
Accessible Vehicles by Private 
Entities 
 
Section 37.101  Purchase or 
Lease of Non-Rail Vehicles by 
Private Entities Not Primarily 
Engaged in the Business of 
Transporting People 
 
Section 37.103  Purchase or 
Lease of New Non-Rail Vehicles 
by Private Entities Primarily 
Engaged in the Business of 
Transporting People 
 
Section 37.105  Equivalent 
Service Standard 
    The first two sections spell out 
the distinctions among the 
different types of service 
elaborated in the ADA and 
requirements that apply to them. 
For clarity, we provide the 
following chart. 
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               Private Entities ``Not Primarily Engaged'' 
------------------------------------------------------------------------ 
           System type             Vehicle capacity       Requirement 
------------------------------------------------------------------------ 
Fixed Route.....................  Over 16...........  Acquire accessible 
                                                       vehicle. 
 
Fixed Route.....................  16 or less........  Acquire accessible 
                                                       vehicle, or 
                                                       equivalency. 
 
Demand Responsive...............  Over 16...........  Acquire accessible 
                                                       vehicle, or 
                                                       equivalency. 
 
Demand Responsive...............  16 or less........  Equivalency--see 
                                                       Sec.  37.171. 
------------------------------------------------------------------------ 
 
 
 
                 Private Entities ``Primarily Engaged'' 
------------------------------------------------------------------------ 
                                     Vehicle type/ 
           System type                 capacity           Requirement 
------------------------------------------------------------------------ 
Fixed route.....................  All new vehicles    Acquire accessible 
                                   except auto, van    vehicle. 
                                   with less than 8 
                                   capacity, or over 
                                   the road bus. 
 
Demand responsive...............  Same as above.....  Acquire accessible 
                                                       vehicle, or 
                                                       equivalency. 
 
Either fixed route or demand      New vans with a     Same as above. 
 responsive.                       capacity of less 
                                   than 8. 
----------------------------------------------------------------------- 
 
    Equivalency, for purposes of these 
requirements, is spelled out in Sec. 
37.105. It is important to note that 
some portions of this section 
(referring to response time, 
reservations capacity, and restrictions 
on trip purpose) apply only to 
demand responsive systems. Another 
provision (schedules/headways) 
applies only to fixed route systems. 
This is because these points of 
comparison apply only to one or the 
other type system. The remaining 
provisions apply to both kinds of 
systems.  

    In applying the provisions this 
section, it is important to note that 
they are only points of comparison, 
not substantive criteria. For example, 
unlike the response time criterion of 
Sec. 37.131, this section does not 
require that a system provide any 
particular response time. All it says is 
that, in order for there to be 
equivalency, if the demand 
responsive system gets a van to a 
non-disabled person in 2 hours, or 8 
hours, or a week and a half after a 
call for service, the system must get 
an accessible van to a person with a 

disability in 2 hours, or 8 hours, or a 
week and a half. 
    The vehicle acquisition and 
equivalency provisions work together 
in the following way. A private entity 
is about to acquire a vehicle for a 
transportation service in one of the 
categories to which equivalency is  
relevant. The entity looks at its 
present service (considered without 
regard to the vehicle it plans to 
acquire). Does the present service 
meet the equivalency standard? (In 
answering this question, the point of 
reference is the next potential 
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customer who needs an accessible 
vehicle. The fact that such persons 
have not called in the past is 
irrelevant). If not, the entity is 
required to acquire an accessible 
vehicle. If so, the entity may acquire 
an accessible or an inaccessible 
vehicle. This process must be 
followed every time the entity 
purchases or leases a vehicle. Given 
changes in the mixes of both 
customers and vehicles, the answer to 
the question about equivalency will 
probably not be the same for an entity 
every time it is asked. 
    One difference between the 
requirements for ``private, not 
primarily'' and ``private, primarily'' 
entities is that the requirements apply 
to all vehicles purchased or leased for 
the former, but only to new vehicles 
for the latter. This means that entities 
in the latter category are not required 
to acquire accessible vehicles when 
they purchase or lease used vehicles. 
Another oddity in the statute which 
entities should note is that the 
requirement for ``private, primarily'' 
entities to acquire accessible vans 
with less than eight passenger 
capacity (or provide equivalent 
service) does not become effective 
until after February 25, 1992 (This 
also date also applies no private 
entities ``primarily engaged'' which 
purchase passenger rail cars). All 
other  
vehicle acquisition requirements 
became effective after August 25, 
1990. 
    The Department views the line 
between ``private, primarily'' and 
``private, not primarily'' entities as 
being drawn with respect to the bus, 
van, or other service which the entity 
is providing. For example, there is an 
obvious sense in which an airline or 
car rental company is primarily 
engaged in the business of 
transporting people. If the airline or 
car rental agency runs a shuttle bus 
from the airport terminal to a 
downtown location or a rental car lot, 
however, the Department views that 
shuttle service as covered by the 

``private, not primarily'' requirements 
of the rule (see discussion of the 
Applicability sections above). This is 
because the airline or car rental 
agency is not primarily engaged in 
the business of providing 
transportation by bus or van. The 
relationship of the bus or van service 
to an airline's main business is 
analogous to that of a shuttle to a 
hotel. For this purpose, it is of only 
incidental interest that the main 
business of the airline is flying people 
around the country instead of putting 
them up for the night. 
 
Section 37.109  Ferries and Other 
Passenger Vessels 
    Although at this time there are no 
specific requirements for  
vessels, ferries and other passenger 
vessels operated by private  
entities are subject to the 
requirements of Sec. 37.5 of this part 
and  
applicable requirements of 28 CFR 
part 36, the DOJ rule under title III  
of the ADA. 
 
Subpart F--Paratransit as a 
Complement to Fixed Route Service 
 
Section 37.121  Requirement for 
Comparable Complementary 
Paratransit Service 
    This section sets forth the basic 
requirement that all public entities 
who operate a fixed route system 
have to provide paratransit service 
that is both comparable and 
complementary to the fixed route 
service. By ``complementary,'' we 
mean service that acts as a ``safety 
net'' for individuals with disabilities 
who cannot use the fixed route 
system. By ``comparable,'' we mean 
service that meets the service criteria 
of this subpart. 
    This requirement applies to light 
and rapid rail systems as well as to 
bus systems, even when rail and bus 
systems share all or part of the same 
service area. Commuter bus, 
commuter rail and intercity rail 
systems do not have to provide 

paratransit, however. The remaining 
provisions of subpart F set forth the 
details of the eligibility requirements 
for paratransit, the service criteria 
that paratransit systems must meet, 
the planning process involved, and 
the procedures for applying for 
waivers based on undue financial 
burden. 
    Paratransit may be provided by a 
variety of modes. Publicly operated 
dial-a-ride vans, service contracted 
out to a private paratransit provider, 
user-side subsidy programs, or any 
combination of these and other 
approaches is acceptable. Entities 
who feel it necessary to apply for an 
undue financial burden waiver should 
be aware that one of the factors FTA 
will examine in evaluating waiver 
requests is efficiencies the provider 
could realize in its paratransit service. 
Therefore, it is important for entities 
in this situation to use the most 
economical and efficient methods of 
providing paratransit they can devise.  
    It is also important for them to 
establish and consistently implement 
strong controls against fraud, waste 
and abuse in the paratransit system. 
Fraud, waste and abuse can drain 
significant resources from a system 
and control of these problems is an 
important ``efficiency for any 
paratransit system. It will be difficult 
for the Department to grant an undue 
financial burden waiver to entities 
which do not have a good means of 
determining if fraud, waste and abuse 
are problems and adequate methods 
of combating these problems, where 
they are found to exist. 
 
Section 37.123  ADA Paratransit 
Eligibility--Standards 
    General Provisions 
    This section sets forth the 
minimum requirements for eligibility 
for complementary paratransit 
service. All fixed route operators 
providing complementary paratransit 
must make service available at least 
to individuals meeting these 
standards. The ADA does not 
prohibit providing paratransit service 
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to anyone. Entities may provide 
service to additional persons as well. 
Since only service to ADA eligible 
persons is required by the rule, 
however, only the costs of this 
service can be counted in the context 
of a request for an undue financial 
burden waiver. 
    When the rule says that ADA 
paratransit eligibility shall be strictly 
limited to persons in the eligible 
categories, then, it is not saying that 
entities are in any way precluded 
from serving other people. It is 
saying that the persons who must be 
provided service, and counting the 
costs of providing them service, in 
context of an undue burden waiver, 
are limited to the regulatory 
categories. 
 
    Temporary Disabilities 
    Eligibility may be based on a 
temporary as well as a permanent 
disability. The individual must meet 
one of the three eligibility criteria in 
any case, but can do so for a limited 
period of time. For example, if an 
individual breaks both legs and is in 
two casts for several weeks, becomes 
a wheelchair user for the duration, 
and the bus route that would normally 
take him to work is not accessible, 
the individual could be eligible under 
the second eligibility category. In 
granting eligibility to such a person, 
the entity should establish an 
expiration date for eligibility 
consistent with the expected end of 
the  
period disability. 
 
    Trip-by-Trip Eligibility 
    A person may be ADA paratransit 
eligible for some trips but not others. 
Eligibility does not inhere in the 
individual or his or her disability, as 
such, but in meeting the functional 
criteria of inability to use the fixed 
route system established by the ADA. 
This inability is likely to change with 
differing circumstances. 
    For example, someone whose 
impairment-related condition is a 
severe sensitivity to temperatures 

below 20 degrees is not prevented 
from using fixed route transit when 
the temperature is 75 degrees. 
Someone whose impairment-related 
condition is an inability to maneuver 
a wheelchair through snow is not 
prevented from using fixed route 
transit when there is no snow on the 
ground. Someone with a cognitive 
disability may have learned to take 
the same bus route to a supported 
employment job every day. This 
individual is able to navigate the 
system for work purposes and 
therefore would not be eligible for 
paratransit for work trips. But the 
individual may be unable to get to 
other destinations on the bus system 
without getting lost, and would be 
eligible for paratransit for non-work 
trips. Someone who normally drives 
his own car to a rail system park and 
ride lot may have a specific 
impairment related condition 
preventing him from getting to the 
station when his car is in the shop. A 
person who can use accessible fixed 
route service can go to one 
destination on an accessible route; 
another destination would require the 
use of an inaccessible route. The 
individual would be eligible for the 
latter but not the former. 
    In many cases, though the person 
is eligible for some trips but not 
others, eligibility determinations 
would not have to be made literally 
on a trip-by-trip basis. It may often be 
possible to establish the conditions on 
eligibility as part of the initial 
eligibility determination process. 
Someone with a temperature 
sensitivity might be granted seasonal 
eligibility. Somebody who is able to 
navigate the system for work but not 
non-work trips could have this fact 
noted in his or her eligibility 
documentation. Likewise, someone 
with a variable condition (e.g., 
multiple sclerosis, HIV disease, need 
for kidney dialysis) could have their 
eligibility based on the underlying 
condition, with paratransit need for a 
particular trip dependent on self-
assessment or a set of medical 

standards (e.g., trip within a certain 
amount of time after a dialysis 
session). On the other hand, persons 
in the second eligibility category 
(people who can use accessible fixed 
route service where it exists) would 
be given service on the basis of the 
particular route they would use for a 
given trip. 
    Because entities are not precluded 
from providing service beyond that 
required by the rule, an entity that 
believes it is too difficult to 
administer a program of trip-by-trip 
eligibility is not required to do so. 
Nothing prevents an entity from 
providing all requested trips to a 
person whom the ADA requires to 
receive service for only some trips. In 
this case, if the entity intends to 
request an undue financial burden 
waiver, the entity, as provided in the 
undue burden provisions of this rule, 
must estimate, by a statistically valid 
technique, the percentage of its 
paratransit trips that are mandated by 
the ADA. Only that percentage of its 
total costs will be counted in 
considering the undue burden waiver 
request. 
 
   Category 1  Eligibility 
    The first eligibility category 
includes, among others, persons with 
mental or visual impairments who, as 
a result, cannot ``navigate the 
system.'' This eligibility category 
includes people who cannot board, 
ride, or disembark from an accessible 
vehicle ``without the assistance of 
another individual.'' This means that, 
if an individual needs an attendant to 
board, ride, or disembark from an 
accessible fixed route vehicles 
(including ``navigating the system''), 
the individual is eligible for 
paratransit. One implication of this 
language is that an individual does 
not lose paratransit eligibility based 
on ``inability to navigate the system'' 
because the individual chooses to 
travel with a friend on the paratransit 
system (even if the friend could help 
the person navigate the fixed route 
system). Eligibility in this category is 
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based on ability to board, ride, and 
disembark independently. 
    Mobility training (e.g., of persons 
with mental or visual impairments) 
may help to improve the ability of 
persons to navigate the system or to 
get to a bus stop. Someone who is 
successfully mobility trained to use 
the fixed route system for all or some 
trips need not be provided paratransit 
service for those trips. The 
Department encourages entities to 
sponsor such training as a means of 
assisting individuals to use fixed 
route rather than paratransit. 
 
   Category 2  Eligibility 
    The second eligibility criterion is 
the broadest, with respect to persons 
with mobility impairments, but its 
impact should be reduced over time 
as transit systems become more 
accessible. This category applies to 
persons who could use accessible 
fixed route transportation, but 
accessible transportation is not being 
used at the time, and on the route, the 
persons would travel. This concept is 
route based, not system based. 
    Speaking first of bus systems, if a 
person is traveling from Point A to 
Point B on route 1, and route 1 is 
accessible, the person is not eligible 
for paratransit for the trip. This is true 
even though other portions of the 
system are still inaccessible. If the 
person is traveling from Point A to 
Point C on route 2, which is not 
accessible, the person is eligible for 
that trip. If the person is traveling 
from Point A to Point B on accessible 
route 1, with a transfer at B to go on 
inaccessible route 3 to Point D, then 
the person is eligible for the second 
leg of the trip. (The entity could 
choose to provide a paratransit trip 
from A to D or a paratransit or on-
call bus trip from B to D.) 
    For purposes of this standard, we 
view a route as accessible when all 
buses scheduled on the route are 
accessible. Otherwise, it is unlikely 
that an accessible vehicle could be 
provided ``within a reasonable period 
of [a] time'' when the individual 

wants to travel, as the provision 
requires. We recognize that some 
systems' operations may not be 
organized in a way that permits 
determining whether a given route is 
accessible, even though a route-by-
route determination appears to be 
contemplated by the statute. In such 
cases, it may be that category 2 
eligibility would persist until the 
entire system was eligible. 
    With respect to a rail system, an 
individual is eligible under this 
standard if, on the route or line he or 
she wants to use, there is not yet one 
car per train accessible or if key 
stations are not yet accessible. This 
eligibility remains even if bus 
systems covering the area served by 
the rail system have become 100 
percent accessible. This is necessary 
because people use rail systems for 
different kinds of trips than bus 
systems. It would often take much 
more in the way of time, trouble, and 
transfers for a person to go on the 
buses of one or more transit 
authorities than to have a direct trip 
provided by the rail operator. Since 
bus route systems are often designed 
to feed rail systems rather than 
duplicate them, it may often be true 
that ``you can't get there from here'' 
relying entirely on bus routes or the 
paratransit service area that parallels 
them. 
    If the lift on a vehicle cannot be 
deployed at a particular stop, an 
individual is eligible for paratransit 
under this category with respect to 
the service to the inaccessible stop. If 
on otherwise accessible route 1, an 
individual wants to travel from Point 
A to Point E, and the lift cannot be 
deployed at E, the individual is 
eligible for paratransit for the trip. 
(On-call bus would not work as a 
mode of providing this trip, since a 
bus lift will not deploy at the stop.) 
This is true even though service from 
Point A to all other points on the line 
is fully accessible. In this 
circumstance, the entity should 
probably think seriously about 
working with the local government 

involved to have the stop moved or 
made accessible. 
    When we say that a lift cannot be 
deployed, we mean literally that the 
mechanism will not work at the 
location to permit a wheelchair user 
or other person with a disability to 
disembark or that the lift will be 
damaged if it is used there. It is not 
consistent with the rule for a transit 
provider to declare a stop off-limits to 
someone who uses the lift while 
allowing other passengers to use the 
stop. However, if temporary 
conditions not under the operator's 
control (e.g., construction, an 
accident, a landslide) make it so 
hazardous for anyone to disembark 
that the stop is temporarily out of 
service for all passengers may the 
operator refuse to allow a passenger 
to disembark using the lift. 
 
   Category 3  Eligibility 
    The third eligibility criterion 
concerns individuals who have a 
specific impairment-related condition 
which prevents them from getting to 
or from a stop or station. As noted in 
the legislative history of the ADA, 
this is intended to be a ``very narrow 
exception'' to the general rule that 
difficulty in traveling to or from 
boarding or disembarking locations is 
not a basis for eligibility. 
    What is a specific impairment-
related condition? The legislative 
history mentions four examples: 
Chronic fatigue, blindness, a lack of 
cognitive ability to remember and 
follow directions, or a special 
sensitivity to temperature. Impaired 
mobility, severe communications 
disabilities (e.g., a combination of 
serious vision and hearing 
impairments), cardiopulmonary 
conditions, or various other serious 
health problems may have similar 
effects. The Department does not 
believe that it is appropriate, or even 
possible, to create an exhaustive list. 
    What the rule uses as an eligibility 
criterion is not just the existence of a 
specific impairment-related 
condition. To be a basis for 
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eligibility, the condition must prevent 
the individual from traveling to a 
boarding location or from a 
disembarking location. The word 
``prevent'' is very important. For 
anyone, going to a bus stop and 
waiting for a bus is more difficult and 
less comfortable than waiting for a 
vehicle at one's home. This is likely 
to be all the more true for an 
individual with a disability. But for 
many persons with disabilities, in 
many circumstances, getting to a bus 
stop is possible. If an impairment 
related condition only makes the job 
of accessing transit more difficult 
than it might otherwise be, but does 
not prevent the travel, then the person 
is not eligible. 
    For example, in many areas, there 
are not yet curb cuts. A wheelchair 
user can often get around this 
problem by taking a less direct route 
to a destination than an ambulatory 
person would take. That involves 
more time, trouble, and effort than for 
someone without a mobility 
impairment. But the person can still 
get to the bus stop. On the basis of 
these architectural barriers, the 
person would not be eligible. 
    Entities are cautioned that, 
particularly in cases involving lack of 
curb cuts and other architectural 
barrier problems, assertions of 
eligibility should be given tight 
scrutiny. Only if it is apparent from 
the facts of a particular case that an 
individual cannot find a reasonable 
alternative path to a location should 
eligibility be granted. 
    If we add a foot of snow to the 
scenario, then the same person taking 
the same route may be unable to get 
to the bus stop. It is not the snow 
alone that stops him; it is the 
interaction of the snow and the fact 
that the individual has a specific-
impairment related condition that 
requires him to push a wheelchair 
through the snow that prevents the 
travel. 
    Inevitably, some judgment is 
required to distinguish between 
situations in which travel is prevented 

and situations in which it is merely 
made more difficult. In the 
Department's view, a case of 
``prevented travel'' can be made not 
only where travel is literally 
impossible (e.g., someone cannot find 
the bus stop, someone cannot push a 
wheelchair through the foot of snow 
or up a steep hill) but also where the 
difficulties are so substantial that a 
reasonable person with the  
impairment-related condition in 
question would be deterred from 
making the trip. 
    The regulation makes the 
interaction between an impairment-
related condition and the 
environmental barrier (whether 
distance, weather, terrain, or 
architectural barriers) the key to 
eligibility determinations. This is an 
individual determination. Depending 
on the specifics of their impairment-
related condition, one individual may 
be able to get from his home to a bus 
stop under a given set of 
conditions,while his next-door 
neighbor may not. 
 
    Companions 
    The ADA requires entities to 
provide paratransit to one person 
accompanying the eligible individual, 
with others served on a space-
available basis. The one individual 
who is guaranteed space on the 
vehicle can be anyone--family 
member, business associate, friend, 
date, etc. The provider cannot limit 
the eligible individual's choice of 
type of companion. The transit 
authority may require that the eligible 
individual reserve a space for the 
companion when the individual 
reserves his or her own ride. This one 
individual rides even if this means 
that there is less room for other 
eligible individuals. Additional 
individuals beyond the first 
companion are carried only on a 
space available basis; that is, they do 
not displace other ADA paratransit 
eligible individuals. 
    A personal care attendant (i.e., 
someone designated or employed 

specifically to help the eligible 
individual meet his or her personal 
needs) always may ride with the 
eligible individual. If there is a 
personal care attendant on the trip, 
the eligible individual may still bring 
a companion, plus additional 
companions on a space available 
basis. The entity may require that, in 
reserving the trip, the eligible 
individual reserve the space for the 
attendant. 
    To prevent potential abuse of this 
provision, the rule provides that a 
companion (e.g., friend or family 
member) does not count as a personal 
care attendant unless the eligible 
individual regularly makes use of a 
personal care attendant and the 
companion is actually acting in that 
capacity. As noted under Sec. 37.125, 
a provider may require that, as part of 
the initial eligibility certification 
process, an individual indicate 
whether he or she travels with a 
personal care attendant. If someone 
does not indicate the use of an 
attendant, then any individual 
accompanying him or her would be 
regarded simply as a companion. 
    To be viewed as ``accompanying'' 
the eligible individual, a companion 
must have the same origin and 
destination points as the eligible 
individual. In appropriate 
circumstances, entities may also wish 
to provide service to a companion 
who has either an origin or 
destination, but not both, with the 
eligible individual (e.g., the 
individual's date is dropped off at her 
own residence on the return trip from 
a concert). 
 
Section 37.125  ADA Paratransit 
Eligibility--Process 
    This section requires an eligibilty 
process to be established by each 
operator of complementary 
paratransit. The details of the process 
are to be devised through the 
planning and public participation 
process of this subpart. The process 
may not impose unreasonable 
administrative burdens on applicants, 
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and, since it is part of the entity's 
nondiscrimination obligations, may 
not involve ``user fees'' or application 
fees to the applicant. 
    The process may include 
functional criteria related to the 
substantive eligibility criteria of Sec. 
37.123 and, where appropriate, 
functional evaluation or testing of 
applicants. The substantive eligibility 
process is not aimed at making a 
medical or diagnostic determination. 
While evaluation by a physician (or 
professionals in rehabilitation or 
other relevant fields) may be used as 
part of the process, a diagnosis of a 
disability is not dispositive. What is 
needed is a determination of whether, 
as a practical matter, the individual 
can use fixed route transit in his or 
her own circumstances. That is a 
transportation decision primarily, not 
a medical decision.    The goal of the 
process is to ensure that only people 
who meet the regulatory criteria, 
strictly applied, are regarded as ADA 
paratransit eligible. The Department 
recognizes that transit entities may 
wish to provide service to other 
persons, which is not prohibited by 
this rule. However, the eligibility 
process should clearly distinguish 
those persons who are ADA eligible 
from those who are provided service 
on other grounds. For example, 
eligibility documentation must 
clearly state whether someone is 
ADA paratransit eligible or eligible 
on some other basis. 
    Often, people tend to think of 
paratransit exclusively in terms of 
people with mobility impairments. 
Under the ADA, this is not accurate. 
Persons with visual impairments may 
be eligible under either the first or 
third eligibility categories. To 
accommodate them, all documents 
concerning eligibility must be made 
available in one or more accessible 
formats, on request. Accessible 
formats include computer disks, 
braille documents, audio cassettes, 
and large print documents. A 
document does not necessarily need 
to be made available in the format a 

requester prefers, but it does have to 
be made available in a format the 
person can use. There is no use 
giving a computer disk to someone 
who does not have a computer, for 
instance, or a braille document to a 
person who does not read braille. 
    When a person applies for 
eligibility, the entity will provide all 
the needed forms and instructions. 
These forms and instructions may 
include a declaration of whether the 
individual travels with a personal 
care attendant. The entity may make 
further inquiries concerning such a 
declaration (e.g., with respect to the 
individual's actual need for a personal 
care attendant). 
    When the application process is 
complete--all necessary actions by 
the applicant taken--the entity should 
process the application in 21 days. If 
it is unable to do so, it must begin to 
provide service to the applicant on 
the 22nd day, as if the application had 
been granted. Service may be 
terminated only if and when the 
entity denies the application. All 
determinations shall be in writing; in 
the case of a denial, reasons must be 
specified. The reasons must 
specifically relate the evidence in the 
matter to the eligibility criteria of this 
rule and of the entity's process. A 
mere recital that the applicant can use 
fixed route transit is not sufficient. 
    For people granted eligibility, the 
documentation of eligibility shall 
include at least the following 
information: 
--The individual's name 
--The name of the transit provider 
--The telephone number of the 
entity's paratransit coordinator 
--An expiration date for eligibility 
--Any conditions or limitations on the 
individual's eligibility, including the 
use of a personal care attendant. 
    The last point refers to the situation 
in which a person is eligible for some 
trips but not others. Or if the traveler 
is authorized to have a personal care 
attendant ride free of charge. For 
example, the documentation may say 
that the individual is eligible only 

when the temperature falls below a 
certain point, or when the individual 
is going to a destination not on an 
accessible bus route, or for non-work 
trips, etc. 
    As the mention of an expiration 
date implies, certification is not 
forever. The entity may recertify 
eligibility at reasonable intervals to 
make sure that changed 
circumstances have not invalidated or 
changed the individual's eligibility. In 
the Department's view, a reasonable 
interval for recertification is probably 
between one and three years. Less 
than one year would probably be too 
burdensome for consumers; over 
three years would begin to lose the 
point of doing recertifications. The 
recertification interval should be 
stated in the entity's plan. Of course, 
a user of the service can apply to 
modify conditions on his or her 
eligibility at any time. 
    The administrative appeal process 
is intended to give applicants who 
have been denied eligibility the 
opportunity to have their cases heard 
by some official other than the one 
who turned them down in the first 
place. In order to have appropriate 
separation of functions--a key 
element of administrative due 
process--not only must the same 
person not decide the case on appeal, 
but that person, to the extent 
practicable, should not have been 
involved in the first decision (e.g., as 
a member of the same office, or a 
supervisor or subordinate of the 
original decisionmaker). When, as in 
the case of a small transit operator, 
this degree of separation is not 
feasible, the second decisionmaker 
should at least be ``bubbled'' with 
respect to the original decision (i.e., 
not have participated in the original 
decision or discussed it with the 
original decisionmaker). In addition, 
there must be an opportunity to be 
heard in person as well as the chance 
to present written evidence and 
arguments. All appeals decisions 
must be in writing, stating the reasons 
for the decision. 
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    To prevent the filing of stale 
claims, the entity may establish a 60 
day ``statute of limitations'' on filing 
of appeals, the time starting to run on 
the date the individual is notified on 
the negative initial decision. After the 
appeals process has been completed 
(i.e., the hearing and/or written 
submission completed), the entity 
should make a decision within 30 
days. If it does not, the individual 
must be provided service beginning 
the 31st day, until and unless an 
adverse decision is rendered on his or 
her appeal. 
    Under the eligibility criteria of the 
rule, an individual has a right to 
paratransit if he or she meets the 
eligibility criteria. As noted in the 
discussion of the nondiscrimination 
section, an entity may refuse service 
to anindividual with a disability who 
engages in violent, seriously 
disruptive, or illegal conduct, using 
the same standards for exclusion that 
would apply to any other person who 
acted in such an inappropriate way. 
    The rule also allows an entity to 
establish a process to suspend, for a 
reasonable period of time, the 
provision of paratransit service to an 
ADA eligible person who establishes 
a pattern or practice of missing 
scheduled trips. The purpose of this 
process would be to deter or deal 
with chronic ``no-shows.'' The 
sanction system--articulated criteria 
for the imposition of sanctions, length 
of suspension periods, details of the 
administrative process, etc.--would 
be developed through the public 
planning and participation process for 
the entity's paratransit plan, and the 
result reflected in the plan submission 
to FTA. 
    It is very important to note that 
sanctions could be imposed only for a 
``pattern or practice'' of missed trips. 
A pattern or practice involves 
intentional, repeated or regular 
actions, not isolated, accidental, or 
singular incidents. Moreover, only 
actions within the control of the 
individual count as part of a pattern 
or practice. Missed trips due to 

operator error are not attributable to 
the individual passenger for this 
purpose. If the vehicle arrives 
substantially after the scheduled 
pickup time, and the passenger has 
given up on the vehicle and taken a 
taxi or gone down the street to talk to 
a neighbor, that is not a missed trip 
attributable to the passenger. If the 
vehicle does not arrive at all, or is 
sent to the wrong address, or to the 
wrong entrance to a building, that is 
not a missed trip attributable to the 
passenger. There may be other 
circumstances beyond the individual's 
control (e.g., a sudden turn for the 
worse in someone with a variable 
condition, a sudden family 
emergency) that make it 
impracticable for the individual to 
travel at the scheduled time and also 
for the individual to notify the entity 
in time to cancel the trip before the 
vehicle comes. Such circumstances 
also would not form part of a 
sanctionable pattern or practice. 
    Once an entity has certified 
someone as eligible, the individual's 
eligibility takes on the coloration of a 
property right. (This is not merely a 
theoretical statement. If one depends 
on transportation one has been found 
eligible for to get to a job, and the 
eligibility is removed, one may lose 
the job. The same can be said for 
access to medical care or other 
important services.) Consequently, 
before eligibility may be removed 
``for cause'' under this provision, the 
entity must provide administrative 
due process to the individual. 
    If the entity proposes to impose 
sanctions on someone, it must first 
notify the individual in writing (using 
accessible formats where necessary). 
The notice must specify the basis of 
the proposed action (e.g., Mr. Smith 
scheduled trips for 8 a.m. on May 15, 
2 p.m. on June 3, 9 a.m. on June 21, 
and 9:20 p.m. on July 10, and on each 
occasion the vehicle appeared at the 
scheduled time and Mr. Smith was 
nowhere to be found) and set forth 
the proposed sanction (e.g., Mr. 

Smith would not receive service for 
15 days). 
    The entity would provide the 
individual an opportunity to be heard 
(i.e., an in-person informal hearing 
before a decisionmaker) as well as to 
present written and oral information 
and arguments. All relevant entity 
records and personnel would be made 
available to the individual, and other 
persons could testify. It is likely that, 
in many cases, an important factual 
issue would be whether a missed trip 
was the responsibility of the provider 
or the passenger, and the testimony of 
other persons and the provider's 
records or personnel are likely to be 
relevant in deciding this issue. While 
the hearing is intended to be 
informal, the individual could bring a 
representative (e.g., someone from an 
advocacy organization, an attorney). 
    The individual may waive the 
hearing and proceed on the basis of 
written presentations. If the 
individual does not respond to the 
notice within a reasonable time, the 
entity may make, in effect, a default 
finding and impose sanctions. If there 
is a hearing, and the individual needs 
paratransit service to attend the 
hearing, the entity must provide it. 
We would emphasize that, prior to a 
finding against the individual after 
this due process procedure, the 
individual must continue to receive 
service. The entity cannot suspend 
service while the matter is pending. 
    The entity must notify the 
individual in writing about the 
decision, the reasons for it, and the 
sanctions imposed, if any. Again, this 
information would be made available 
in accessible formats. In the case of a 
decision adverse to the individual, the 
administrative appeals process of this 
section would apply. The sanction 
would be stayed pending an appeal. 
    There are means other than 
sanctions, however, by which a 
transit provider can deal with a ``no-
show'' problem in its system. 
Providers who use ``real time 
scheduling'' report that this technique 
is very effective in reducing no-
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shows and cancellations, and 
increasing the mix of real time 
scheduling in a system can probably 
be of benefit in this area. Calling the 
customer to reconfirm a reasonable 
time before pickup can head off some 
problems, as can educating 
consumers to call with cancellations 
ahead of time. Training of dispatch 
and operator personnel can help to 
avoid miscommunications that lead to 
missed trips. 
 
Section 37.127  Complementary 
Paratransit for Visitors 
    This section requires each entity 
having a complementary paratransit 
system to provide service to visitors 
from out of town on the same basis as 
it is provided to local residents. By 
``on the same basis,'' we mean under 
all the same conditions, service 
criteria, etc., without distinction. For 
the period of a visit, the visitor is 
treated exactly like an eligible local 
user, without any higher priority 
being given to either. 
    A visitor is defined as someone 
who does not reside in the 
jurisdiction or jurisdictions served by 
the public entity or other public 
entities with which it coordinates 
paratransit service. For example, 
suppose a five-county metropolitan 
area provides coordinated paratransit 
service under a joint plan. A resident 
of any of the five counties would not 
be regarded as a visitor in any of 
them. Note that the rule talks in terms 
of ``jurisdiction'' rather than ``service 
area.'' If an individual lives in XYZ 
County, but outside the fixed route 
service area of that county's transit 
provider, the individual is still not a 
visitor for purposes of paratransit in 
PQR County, if PQR is one of the 
counties with which XYZ provides 
coordinated paratransit service. 
    A visitor can become eligible in 
one of two ways. The first is to 
present documentation from his or 
her ``home'' jurisdiction's paratransit 
system. The local provider will give 
``full faith and credit'' to the ID card 
or other documentation from the 

other entity. If the individual has no 
such documentation, the local 
provider may require the provision of 
proof of visitor status (i.e., proof of 
residence somewhere else) and, if the 
individual's disability is not apparent, 
proof of the disability (e.g., a letter 
from a doctor or rehabilitation 
professional). Once this 
documentation is presented and is 
satisfactory, the local provider will 
make service available on the basis of 
the individual's statement that he or 
she is unable to use the fixed route 
transit system. 
    The local provider need serve 
someone based on visitor eligibility 
for no more than 21 days. After that, 
the individual is treated the same as a 
local person for eligibility purposes. 
This is true whether the 21 days are 
consecutive or parceled out over 
several shorter visits. The local 
provider may require the erstwhile 
visitor to apply for eligibility in the 
usual local manner. A visitor who 
expects to be around longer than 21 
days should apply for regular 
eligibility as soon as he arrives. The 
same approach may be used for a 
service of requested visits totaling 21 
days or more in a relating compact 
period of time. Preferably, this 
application process should be 
arranged before the visitor arrives, by 
letter, telephone or fax, so that a 
complete application can be 
processed expeditiously. 
 
Section 37.129  Types of Service 
    The basic mode of service for 
complementary paratransit is demand 
responsive, origin-to-destination 
service. This service may be provided 
for persons in any one of the three 
eligibility categories, and must 
always be provided to persons in the 
first category (e.g., people who 
cannot navigate the system). The 
local planning process should decide 
whether, or in what circumstances, 
this service is to be provided as door-
to-door or curb-to-curb service. 
    For persons in the second 
eligibility category (e.g., persons who 

can use accessible buses, but do not 
have an accessible bus route available 
to take them to their destination), 
origin-to-destination service can be 
used. Alternatively, the entity can 
provide either of two other forms of 
service. One is on-call bus, in which 
the individual calls the provider and 
arranges for one or more accessible 
buses to arrive on the routes he needs 
to use at the appropriate time. On-call 
bus service must meet all the service 
criteria of Sec. 37.131, except that 
on-call buses run only on fixed routes 
and the fare charged can be only the 
fixed route fare that anyone pays on 
the bus (including discounts). 
    The second option is ``feeder 
paratransit'' to an accessible fixed 
route that will take the individual to 
his or her destination. Feeder 
paratransit, again, would have to 
meet all the criteria of Sec. 37.131. 
With respect to fares, the paratransit 
fare could be charged, but the 
individual would not be double 
charged for the trip. That is, having 
paid the paratransit fare, the transfer 
to the fixed route would be free. 
    For persons in the third eligibility 
category (e.g., persons who can use 
fixed route transit but who, because 
of a specific impairment-related 
condition, cannot get to or from a 
stop), the ``feeder paratransit'' option, 
under the conditions outlined above, 
is available. For some trips, it might 
be necessary to arrange for feeder 
service at both ends of the fixed route 
trip. Given the more complicated 
logistics of such arrangements, and 
the potential for a mistake that would 
seriously inconvenience the 
passenger, the transit provider should 
consider carefully whether such a 
``double feeder'' system, while 
permissible, is truly workable in its 
system (as opposed to a simpler 
system that used feeder service only 
at one end of a trip when the bus let 
the person off at a place from which 
he or she could independently get to 
the destination). There may be some 
situations in which origin to 
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destination service is easier and less 
expensive. 
 
Section 37.131  Service Criteria for 
Complementary Paratransit 
Service Area 
    The basic bus system service area 
is a corridor with a width of \3/4\ of a 
mile on each side of each fixed route. 
At the end of a route, there is a 
semicircular ``cap'' on the corridor, 
consisting of a three-quarter mile 
radius from the end point of the route 
to the parallel sides of the corridor. 
    Complementary paratransit must 
provide service to any origin or 
destination point within a corridor 
fitting this description around any 
route in the bus system. Note that this 
does not say that an eligible user 
must live within a corridor in order to 
be eligible. If an individual lives 
outside the corridor, and can find a 
way of getting to a pickup point 
within the corridor, the service must 
pick him up there. The same holds 
true at the destination end of the trip. 
    Another concept involved in this 
service criterion is the core service 
area. Imagine a bus route map of a 
typical city. Color the bus routes and 
their corridors blue, against the white 
outline map. In the densely populated 
areas of the city, the routes (which, 
with their corridors attached, cut 
1\1/2\ mile swaths) merge together 
into a solid blue mass. There are few, 
if any, white spots left uncovered, 
and they are likely to be very small. 
Paratransit would serve all origins 
and destinations in the solid blue 
mass. 
    But what of the little white spots 
surrounded by various bus corridors? 
Because it would make sense to avoid 
providing service to such small 
isolated areas, the rule requires 
paratransit service there as well. So 
color them in too. 
    Outside the core area, though, as 
bus routes follow radial arteries into 
the suburbs and exurbs (we know real 
bus route maps are more complicated 
than this, but we simplify for 
purposes of illustration), there are 

increasingly wide white areas 
between the blue corridors, which 
may have corridors on either side of 
them but are not small areas 
completely surrounded by corridors. 
These white spaces are not part of the 
paratransit service area and the entity 
does not have to serve origins and 
destinations there. However, if, 
through the planning process, the 
entity wants to enlarge the width of 
one or more of the blue corridors 
from the \3/4\ of a mile width, it can 
do so, to a maximum of 1\1/2\ miles 
on each side of a route. The cost of 
service provided within such an 
expanded corridor can be counted in 
connection with an undue financial 
burden waiver request. 
    There may be a part of the service 
area where part of one of the 
corridors overlaps a political 
boundary, resulting in a requirement 
to serve origins and destinations in a 
neighboring jurisdiction which the 
entity lacks legal authority to service. 
The entity is not required to serve 
such origins and destinations, even 
though the area on the other side of 
the political boundary is within a 
corridor. This exception to the service 
area criterion d when there is a legal 
bar to the entity providing service on 
the other side of the boundary. 
    The rule requires, in this situation, 
that the entity take all practicable 
steps to get around the problem so 
that it can provide service throughout 
its service area. The entity should 
work with the state or local 
governments involved, via 
coordination plans, reciprocity 
agreements, memoranda of 
understanding or other means to 
prevent political boundaries from 
becoming barriers to the travel of 
individuals with disabilities. 
    The definition of the service area 
for rail systems is somewhat  
different, though many of the same 
concepts apply. 
    Around each station on the line 
(whether or not a key station), the 
entity would draw a circle with a 
radius of \3/4\ mile. Some circles 

may touch or overlap. The series of 
circles is the rail system's service 
area. (We recognize that, in systems 
where stations are close together, this 
could result in a service area that 
approached being a corridor like that 
of a bus line.) The rail system would 
provide paratransit service from any 
point in one circle to any point in any 
other circle. The entity would not 
have to provide service to two points 
within the same circle, since a trip 
between two points in the vicinity of 
the same station is not a trip that 
typically would be taken by train. 
Nor would the entity have to provide 
service to spaces between the circles. 
For example, a train trip would not 
get close to point x; one would have 
to take a bus or other mode of 
transportation to get from station E or 
F to point x. A paratransit system 
comparable to the rail service area 
would not be required to take 
someone there either. 
    Rail systems typically provide trips 
that are not made, or cannot be made 
conveniently, on bus systems. For 
example, many rail systems cross 
jurisdictional boundaries that bus 
systems often do not. One can travel 
from Station A to a relatively distant 
Station E on a rail system in a single 
trip, while a bus trip between the 
same points, if possible at all, may 
involve a number of indirect routings 
and transfers, on two bus systems that 
may not interface especially well. 
    Rail operators have an obligation 
to provide paratransit equivalents of 
trips between circles to persons who 
cannot use fixed route rail systems 
because they cannot navigate the 
system, because key stations or trains 
are not yet accessible, or because 
they cannot access stations from 
points within the circles because of a 
specific impairment-related 
condition. For individuals who are 
eligible in category 2 because they 
need an accessible key station to use 
the system, the paratransit obligation 
extends only to transportation among 
``circles'' centered on designated key 
stations (since, even when the key 
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station plan is fully implemented, 
these individuals will be unable to 
use non-key stations). 
    It is not sufficient for a rail 
operator to refer persons with 
disabilities to an accessible bus 
system in the area. The obligation to 
provide paratransit for a rail system is 
independent of the operations of any 
bus system serving the same area, 
whether operated by the same entity 
that operates the rail system or a 
different entity. Obviously, it will be 
advantageous for bus and rail systems 
to coordinate their paratransit efforts, 
but a coordinated system would have 
to ensure coverage of trips 
comparable to rail trips that could not 
conveniently be taken on the fixed 
route bus system. 
 
 
 
   Response Time 
    Under this provision, an entity 
must make its reservation service 
available during the hours its 
administrative offices are open. If 
those offices are open 9 to 5, those 
are the hours during which the 
reservations service must be open, 
even if the entity's transit service 
operated 6 a.m. to midnight. On days 
prior to a service day on which the 
administrative offices are not open at 
all (e.g., a Sunday prior to a Monday 
service day), the reservation service 
would also be open 9 to 5. Note that 
the reservation service on any day 
does not have to be provided directly 
by a ``real person.'' An answering 
machine or other technology can 
suffice. 
    Any caller reaching the reservation 
service during the 9 to 5 period, in 
this example, could reserve service 
for any time during the next 6 a.m. to 
12 midnight service day. This is the 
difference between ``next day 
scheduling'' and a system involving a 
24-hour prior reservation 
requirement, in which a caller would 
have to reserve a trip at 7 a.m. today 
if he or she wanted to travel at 7 a.m. 

tomorrow. The latter approach is not 
adequate under this rule. 
    The entity may use real time 
scheduling for all or part of its 
service. Like the Moliere character 
who spoke prose all his life without 
knowing it, many entities may 
already be using some real time 
scheduling (e.g., for return trips 
which are scheduled on a when-
needed basis, as opposed to in 
advance). A number of transit 
providers who have used real time 
scheduling believe that it is more 
efficient on a per-trip basis and 
reduces cancellations and no-shows 
significantly. We encourage entities 
to consider this form of service. 
    Sometimes users want to schedule 
service well in advance, to be sure of 
traveling when they want to. The rule 
tells providers to permit reservations 
to be made as much as 14 days in 
advance. In addition, though an entity 
may negotiate with a user to adjust 
pickup and return trip times to make 
scheduling more efficient, the entity 
cannot insist on scheduling a trip 
more than one hour earlier or later 
than the individual desires to travel. 
Any greater deviation from desired 
trip would exceed the bounds of 
comparability. 
 
   Fares 
    To calculate the proper paratransit 
fare, the entity would determine the 
route(s) that an individual would take 
to get from his or her origin to his or 
her destination on the fixed route 
system. At the time of day the person 
was traveling, what is the fare for that 
trip on those routes? Applicable 
charges like transfer fees or premium 
service charges may be added to the 
amount, but discounts (e.g., the half-
fare discount for off-peak fixed route 
travel by elderly and handicapped 
persons) would not be subtracted. 
The transit provider could charge up 
to twice the resulting amount for the 
paratransit trip. 
    The mode through which 
paratransit is provided does not 
change the method of calculation. For 

example, if paratransit is provided via 
user side subsidy taxi service rather 
than publicly operated dial-a-ride van 
service, the cost to the user could still 
be only twice the applicable fixed 
route fare. The system operates the 
same regardless of whether the 
paratransit trip is being provided in 
place of a bus or a rail trip the user 
cannot make on the fixed route 
system. Where bus and rail systems 
are run by the same provider (or 
where the same bus provider runs 
parallel local and express buses along 
the same route), the comparison 
would be made to the mode on which 
a typical fixed route user would make 
the particular trip, based on schedule, 
length, convenience, avoidance of 
transfers, etc. 
    Companions are charged the same 
fare as the eligible individual they are 
accompanying. Personal care 
attendants ride free. 
    One exception to the fare 
requirement is made for social 
service agency (or other organization-
sponsored) trips. This exception, 
which allows the transit provider to 
negotiate a price with the agency that 
is more than twice the relevant fixed 
route fare, applies to ``agency trips,'' 
by which we mean trips which are 
guaranteed to the agency for its use. 
That is, if an agency wants 12 slots 
for a trip to the mall on Saturday for 
clients with disabilities, the agency 
makes the reservation for the trips in 
its name, the agency will be paying 
for the transportation, and the trips 
are reserved to the agency, for 
whichever 12 people the agency 
designates, the provider may then 
negotiate any price it can with the 
agency for the trips. We distinguish 
this situation from one in which an 
agency employee, as a service, calls 
and makes an individual reservation 
in the name of a client, where the 
client will be paying for the 
transportation. 
 
   Restrictions and Priorities Based 
on Trip Purpose 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 3 257 

    This is a simple and 
straightforward requirement. There 
can be no restrictions or priorities 
based on trip purpose in a comparable 
complementary paratransit system. 
When a user reserves a trip, the entity 
will need to know the origin, 
destination, time of travel, and how 
many people are traveling. The entity 
does not need to know why the 
person is traveling, and should not 
even ask. 
 
   Hours and Days of Service 
    This criterion says simply that if a 
person can travel to a given 
destination using a given fixed route 
at a given time of day, an ADA 
paratransit eligible person must be 
able to travel to that same destination 
on paratransit at that time of day. 
This criterion recognizes that the 
shape of the service area can change. 
Late at night, for example, it is 
common for certain routes not to be 
run. Those routes, and their 
paratransit corridors, do not need to 
be served with paratransit when the 
fixed route system is not running on 
them. One couldn't get to destinations 
in that corridor by fixed route at those 
times, so paratransit service is not 
necessary either. 
    It should be pointed out that 
service during low-demand times 
need not be by the same paratransit 
mode as during higher usage periods. 
For example, if a provider uses its 
own paratransit vans during high 
demand periods, it could use a private 
contractor or user-side subsidy 
provider during low demand periods. 
This would presumably be a more 
efficient way of providing late night 
service. A call-forwarding device for 
communication with the auxiliary 
carrier during these low demand 
times would be perfectly acceptable, 
and could reduce administrative 
costs. 
 
   Capacity Constraints 
    This provision specifically 
prohibits two common mechanisms 
that limit use of a paratransit system 

so as to constrain demand on its 
capacity. The first is a waiting list. 
Tyically, a waiting list involves a 
determination by a provider that it 
can provide service only to a given 
number of eligible persons. Other 
eligible persons are not able to 
receive service until one of the people 
being served moves away or 
otherwise no longer uses the service. 
Then the persons on the waiting list 
can move up. The process is 
analogous to the wait that persons in 
some cities have to endure to be able 
to buy season tickets to a sold-out 
slate of professional football games. 
    The second mechanism 
specifically mentioned is a number 
limit on the trips a passenger can take 
in a given period of time. It is a kind 
of rationing in which, for example, if 
one has taken his quota of 30 trips 
this month, he cannot take further 
trips for the rest of the month. 
    In addition, this paragraph 
prohibits any operational pattern or 
practice that significantly limits the 
availability of service of ADA 
paratransit eligible persons. As 
discussed under Sec. 37.125 in the 
context of missed trips by passengers, 
a ``pattern or practice'' involves, 
regular, or repeated actions, not 
isolated, accidental, or singular 
incidents. A missed trip, late arrival, 
or trip denial now and then does not 
trigger this provision. 
    Operational problems outside the 
control of the entity do not count as 
part of a pattern or practice under this 
provision. For example, if the vehicle 
has an accident on the way to pick up 
a passenger, the late arrival would not 
count as part of a pattern or practice. 
If something that could not have been 
anticipated at the time the trip was 
scheduled (e.g., a snowstorm, an 
accident or hazardous materials 
incident that traps the paratransit 
vehicle, like all traffic on a certain 
highway, for hours), the resulting 
missed trip would not count as part of 
a pattern or practice. On the other 
hand, if the entity regularly does not 
maintain its vehicles well, such that 

frequent mechanical breakdowns 
result in missed trips or late arrivals, 
a pattern or practice may exist. This 
is also true in a situation in which 
scheduling practices fail to take into 
account regularly occurring traffic 
conditions (e.g., rush hour traffic 
jams), resulting in frequent late 
arrivals. 
    The rule mentions three specific 
examples of operational patterns or 
practices that would violate this 
provision. The first is a pattern or 
practice of substantial numbers of 
significantly untimely pickups (either 
for initial or return trips). To violate 
this provision, there must be both a 
substantial number of late arrivals 
and the late arrivals in question must 
be significant in length. For example, 
a DOT Inspector General's (IG) 
report on one city's paratransit system 
disclosed that around 30 percent of 
trips were between one and five hours 
late. Such a situation would trigger 
this provision. On the other hand, 
only a few instances of trips one to 
five hours late, or many instances of 
trips a few minutes late, would not 
trigger this provision. 
    The second example is substantial 
numbers of trip denials or missed 
trips. For example, if on a regular 
basis the reservation phone lines open 
at 5 a.m. and callers after 7 a.m. are 
all told that they cannot travel, or the 
phone lines shut down after 7 a.m. 
and a recorded message says to call 
back the next day, or the phone lines 
are always so busy that no one can 
get through, this provision would be 
triggered. (Practices of this kind 
would probably violate the response 
time criterion as well.) Also, if, on a 
regular basis, the entity misses a 
substantial number of trips (e.g., a 
trip is scheduled, the passenger is 
waiting, but the vehicle never comes, 
goes to the wrong address, is 
extremely late, etc.), it would violate 
this provision. 
    The third example is substantial 
numbers of trips with excessive trip 
lengths. Since paratransit is a shared 
ride service, paratransit rides between 
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Point A and Point B will usually take 
longer, and involve more 
intermediate stops, than a taxi ride 
between the same two points. 
However, when the number of 
intermediate stops and the total trip 
time for a given passenger grows so 
large as to make use of the system 
prohibitively inconvenient, then this 
provision would be triggered. For 
example, the IG report referred to 
above mentioned a situation in which 
9 percent of riders had one way trips 
averaging between two and four 
hours, with an average of 16 
intermediate stops. Such a situation 
would probably trigger this provision. 
    Though these three examples 
probably cover the most frequently 
cited problems in paratransit 
operations that directly or indirectly 
limit the provision of service that is 
theoretically available to eligible 
persons, the list is not exhaustive. 
Other patterns or practices could 
trigger this provision. For example, 
the Department has heard about a 
situation in which an entity's 
paratransit contractor was paid on a 
per-trip basis, regardless of the length 
of the trip. The contractor therefore 
had an economic incentive to provide 
as many trips as possible. As a result, 
the contractor accepted short trips 
and routinely denied longer trips. 
This would be a pattern or practice 
contrary to this provision (and 
contrary to the service area provision 
as well). 
 
   Additional Service 
    This provision emphasizes that 
entities may go beyond the 
requirements of this section in 
providing service to ADA paratransit 
individuals. For example, no one is 
precluded from offering service in a 
larger service area, during greater 
hours than the fixed route system, or 
without charge. However, costs of 
such additional service do not count 
with respect to undue financial 
burden waiver requests. Where a 
service criterion itself incorporates a 
range of actions the entity may take 

(e.g., providing wide corridors 
outside the urban core, using real 
time scheduling), however, costs of 
providing that optional service may 
be counted for undue financial 
burden waiver request purposes. 
 
Section 37.133  Subscription 
Service 
    As part of its paratransit service, an 
entity may include a subscription 
service component. However, at any 
given time of day, this component 
may not absorb more than 50 percent 
of available capacity on the total 
system. For example, if, at 8 a.m., the 
system can provide 400 trips, no 
more than 200 of these can be 
subscription trips. 
    The one exception to this rule 
would occur in a situation in which 
there is excess non-subscription 
capacity available. For example, if 
over a long enough period of time to 
establish a pattern, there were only 
150 non-subscription trips requested 
at 8 a.m., the provider could begin to 
provide 250 subscription trips at that 
time. Subsequently, if non-
subscription demand increased over a 
period of time, such that the 50 trips 
were needed to satisfy a regular non-
subscription demand at that time, and 
overall system capacity had not 
increased, the 50 trips would have to 
be returned to the non-subscription 
category. During times of high 
subscription demand, entities could 
use the trip time negotiation 
discretion of Sec. 37.131(c)(2) to 
shift some trips to other times. 
    Because subscription service is a 
limited subcomponent of paratransit 
service, the rule permits restrictions 
to be imposed on its use that could 
not be imposed elsewhere. There may 
be a waiting list for provision of 
subscription service or the use of 
other capacity constraints. Also, there 
may be restrictions or priorities based 
on trip purpose. For example, 
subscription service under peak work 
trip times could be limited to work 
trips. We emphasize that these 
limitations apply only to subscription 

service. It is acceptable for a provider 
to put a person on a waiting list for 
access to subscription service at 8 
a.m. for work trips; the same person 
could not be wait-listed for access to 
paratransit service in general. 
 
Section 37.135  Submission of 
Paratransit Plans 
    This section contains the general 
requirements concerning the 
submission of paratransit plans. Each 
public entity operating fixed route 
service is required to develop and 
submit a plan for paratransit service. 
Where you send your plans depends 
on the type of entity you are. There 
are two categories of entities which 
should submit their plans to states--
(1) FTA recipients and (2) entities 
who are administered by the state on 
behalf of FTA. 
    These FTA grantees submit their 
plans to the states because the agency 
would like the benefit of the states' 
expertise before final review. The 
states' role is as a commenter, not as a 
reviewer. 
    This section also specifies annual 
progress reports concerning the 
meeting of previously approved 
milestones, any slippage (with the 
reasons for it and plans to catch up), 
and any significant changes in the 
operator's environment, such as the 
withdrawal from the marketplace of a 
private paratransit provider or whose 
service the entity has relied upon to 
provide part of its paratransit service. 
    Paragraph (d) of this section 
specifies a maximum time period for 
the phase-in of the implementation of 
paratransit plans. The Department 
recognizes that it is not reasonable to 
expect paratransit systems to spring 
into existence fully formed, like 
Athena from the head of Zeus. Under 
this paragraph, all entities must be in 
full compliance with all paratransit 
provisions by January 26, 1997, 
unless the entity has received a 
waiver from FTA based on undue 
financial burden (which applies only 
to the service criteria of Sec. 37.131, 
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not to eligibility requirements or 
other paratransit provisions). 
    While the rule assumes that most 
entities will take a year to fully 
implement these provisions, longer 
than a year requires the paratransit 
plans to submit milestones that are 
susceptible to objective verification. 
Not all plans will be approved with a 
five-year lead-in period. Consistent 
with the proposed rule, the 
Department intends to look at each 
plan individually to see what is 
required for implementation in each 
case. DOT may approve only a 
shorter phase-in period in a given 
case. 
 
Section 37.137  Paratransit Plan 
Development 
    Section 35.137 establishes three 
principal requirements in the 
development of paratransit plans. 
    First is the requirement to survey 
existing paratransit services within 
the service area. This is required by 
section 223(c)(8) of the ADA. While 
the ADA falls short of explicitly 
requiring coordination, clearly this is 
one of the goals. The purpose of the 
survey is to determine what is being 
provided already, so that a transit 
provider can accurately assess what 
additional service is needed to meet 
the service criteria for comparable 
paratransit service. The plan does not 
have to discuss private paratransit 
providers whose services will not be 
used to help meet paratransit 
requirements under this rule. 
However, the public entity will need 
to know specifically what services 
are being provided by whom if the 
entity is to count the transportation 
toward the overall need. 
    Since the public entity is required 
to provide paratransit to all ADA 
paratransit eligible individuals, there 
is some concern that currently 
provided service may be cut back or 
eliminated. It is possible that this may 
happen and such action would have a 
negative effect on transportation 
provided to persons with disabilities 
in general. The Department urges 

each entity required to submit a plan 
to work with current providers of 
transportation, not only to determine 
what transportation services they 
provide, but also to continue to 
provide service into the foreseeable 
future. 
    Second, Sec. 37.137 specifies 
requirements for public participation. 
First, the entity must perform 
outreach, to ensure that a wide range 
of persons anticipated to use the 
paratransit service know about and 
have the opportunity to participate in 
the development of the plan. Not only 
must the entity identify who these 
individuals or groups are, the entity 
also must contact the people at an 
early stage in the development 
process. 
    The other public participation 
requirements are straightforward. 
There must be a public hearing and 
an opportunity to comment. The 
hearing must be accessible to those 
with disabilities, and notice of the 
hearing must be accessible as well. 
There is a special efforts test 
identified in this paragraph for 
comments concerning a multi-year 
phase-in of a paratransit plan. 
    The final general requirement of 
the section specifies that efforts at 
public participation must be made 
permanent through some mechanism 
that provides for participation in all 
phases of paratransit plan 
development and submission. The 
Department is not requiring that there 
be an advisory committee 
established, although this is one 
method of institutionalizing 
participation. The Department is not 
as interested in the specific structure 
used to ensure public participation as 
we are interested in the effectiveness 
of the effort. 
    The Department believes that 
public participation is a key element 
in the effective implementation of the 
ADA. The ADA is an opportunity to 
develop programs that will ensure the 
integration of all persons into not just 
the transportation system of America, 
but all of the opportunities 

transportation makes possible. This 
opportunity is not without 
tremendous challenges to the transit 
providers. It is only through dialogue, 
over the long term, that usable, 
possible plans can be developed and 
implemented. 
 
Section 37.139  Plan Contents 
    This section contains substantive 
categories of information to be 
contained in the paratransit plan: 
Information on current and changing 
fixed route service; inventory of 
existing paratransit service; 
discussion of the discrepancies 
between existing paratransit and what 
is required under this regulation; a 
discussion of the public participation 
requirements and how they have been 
met; the plan for paratransit service; 
the budget for paratransit services; 
efforts to coordinate with other 
transportation providers; a 
description of the process in place or 
to be used to register ADA paratransit 
eligible individuals; a description of 
the documentation provided to each 
individual verifying eligibility; and a 
request for a waiver based on undue 
financial burden, if applicable. The 
final rule contains a reorganized and 
slightly expanded section on plan 
contents, reflecting requests to be 
more explicit, rather than less 
explicit. 
    The list of required elements is the 
same for all entities required to 
submit paratransit plans. There is no 
document length requirement, 
however. Each entity (or group plan) 
is unique and we expect the plans to 
reflect this. While we would like the 
plan elements presented in the order 
listed in this section, the contents 
most likely will vary greatly, 
depending on the size, geographic 
area, budget, complexity of issues, 
etc. of the particular submitting 
agency. 
    This section and Sec. 37.139 
provide for a maximum phase-in 
period of five years, with an assumed 
one-year phase-in for all paratransit 
programs. (The required budget has 
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been changed to five years as well.) 
The Department has established a 
maximum five-year phase-in in the 
belief that not all systems will require 
that long, but that some, particularly 
those which had chosen to meet 
compliance with section 504 
requirements with accessible fixed 
route service, may indeed need five 
years. 
    We are confident that, through the 
public participation process, entities 
can develop a realistic plan for full 
compliance with the ADA. To help 
ensure this, the paratransit plan 
contents section now requires that 
any plan which projects full 
compliance after January 26, 1993 
must include milestones which can be 
measured and which result in steady 
progress toward full compliance. For 
example, it is possible that the first 
part of year one is used to ensure 
comprehensive registration of all 
eligible persons with disabilities, 
training of transit provider staffs and 
the development and dissemination of 
information to users and potential 
users in accessible formats and some 
modest increase in paratransit service 
is provided. A plan would not be 
permitted to indicate that no activity 
was possible in the first year, but 
proportionately more progress could 
be planned for later years than for the 
first year. Implementation must begin 
in January 1992. 
    Each plan, including its proposed 
phase-in period, will be the subject of 
examination by FTA. Not all 
providers who request a five-year 
phase-in will receive approval for a 
five-year phase-in. The plan must be 
careful, therefore, to explain what 
current services are, what the 
projections are, and what methods are 
in place to determine and provide 
accountability for progress toward 
full compliance. 
    We have been asked for assistance 
in assessing what the demand for 
paratransit service will be. FTA's 
ADA Paratransit Manual provides 
detailed assistance in this and many 

other areas of the plan development 
process. 
    The ADA itself contained a figure 
of 43 million persons with 
disabilities. It should be pointed out 
that many of these may not 
necessarily be eligible for ADA 
paratransit service. The Department's 
regulatory impact analysis discussing 
the probable costs involved in 
implementing this rule places the 
possible percentage of population 
who would be eligible for paratransit 
service at between 1.4 and 1.9 
percent. This figure can vary 
depending on the type and variety of 
services you have available, or on 
such things as climate, proximity to 
medical care, family, etc. that a 
person with a disability may need. 
Clearly estimating demand is one of 
the most critical elements in the plan, 
since it will be used to make 
decisions about all of the various 
service criteria. 
    Section 37.139 contains a new 
paragraph (j), spelling out in more 
detail requirements related to the 
annual submission of plans. Since 
there is now the possibility for five-
year phase-ins, the annual plan 
demonstrates the progress made to 
date, and explains any delays. 
 
Section 37.141  Requirements If a 
Joint Plan is Submitted 
    The Department believes that, 
particularly in large, multi-provider 
regions, a coordinated regional 
paratransit plan and system are 
extremely important. Such 
coordination can do much to ensure 
that the most comprehensive 
transportation can be provided with 
the most efficient use of available 
resources. We recognize that the 
effort of section is intended to 
facilitate the process of forming such 
a coordinated system. 
    If a number of entities wish to 
submit a joint plan for a coordinated 
system, they must, like other entities, 
submit a document by January 26, 
1992. At a minimum, this document 
must include the following: 

    (1) A general statement that the 
participating entities intend to file a 
joint coordinated plan; 
    (2) A certification from each 
participating entity that it is 
committed to providing paratransit as 
a part of a coordinated plan; 
    (3) A certification from each 
participating entity that it will 
maintain at least current levels of 
paratransit service until the 
coordinated paratransit service called 
for by the joint plan is implemented; 
    (4) As many elements of the plan 
as possible. 
    These provisions ensure that 
significant planning will precede, and 
plan implementation will begin by, 
January 26, 1992, without precluding 
entities from cooperating because it 
was not possible to complete 
coordinating different public entities 
by that date. The entities involved in 
a joint plan are required to submit all 
elements of their plan by July 26, 
1992. 
    The final provision in the section 
notes that an entity may later join a 
coordinated plan, even if it has filed 
its own plan on January 26, 1992. An 
entity must submit its own plan by 
January 26, 1992, if it has not 
provided a certification of 
participation in a joint plan.). In this 
case, the entity must provide the 
assurances and certifications required 
of all of the other participating 
entities. 
    The Department fully expects that 
many jurisdictions filing joint plans 
will be able to do so by January 26, 
1992. For those who cannot, the 
regulatory provision ensures that 
there will be no decrease in 
paratransit service. Further, since we 
anticipate coordinated service areas 
to provide more effective service, 
complete implementation of a joint 
plan could be more rapid than if each 
entity was providing service on its 
own. 
    Entities submitting a joint plan do 
not have any longer than any other 
entities to fully implement 
complementary paratransit service. In 
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any case, all plans (joint or single) 
must be fully implemented by 
January 26, 1997, absent a waiver for 
undue financial burden (which 
would, in the case of a joint plan, be 
considered on a joint basis). 
 
Section 37.143  Paratransit Plan 
Implementation 
    As already discussed under Sec. 
37.135, the states will receive FTA 
recipient plans for section 18 
recipients administered by the State 
or any small urbanized area recipient 
of section 9 funds administered by a 
state. Public entities who do not 
receive FTA funds will submit their 
plans directly to the applicable 
Regional Office (listed in appendix B 
to the rule). 
    The role of the state is to accept the 
plans on behalf of FTA, to ensure that 
all plans are submitted to it and 
forward the plans, with any 
comments on the plans, to FTA. This 
comment is very important for FTA 
to receive, since states administer 
these programs on behalf of FTA. 
Each state's specific knowledge of 
FTA grantees it administers will 
provide helpful information to FTA 
in making its decisions. 
    The rule lists five questions the 
states must answer when they 
forward the plans. These questions 
are gauged to capitalize on the 
working knowledge the states possess 
on the grantees. FTA will send a 
more specific letter of instruction to 
each state explaining its role. 
 
Section 37.147  FTA Review of 
Plans 
    This provision spells out factors 
FTA will consider in reviewing each 
plan, including whether the 
submission is complete, whether the 
plan complies with the substance of 
the ADA regulation, whether the 
entity complied with the public 
participation requirements in 
developing the plan, efforts by the 
entity to coordinate with other 
entities in a plan submission, and any 
comments submitted by the states. 

    These elements are not the only 
items that will be reviewed by FTA. 
Every portion of the plan will be 
reviewed and assessed for 
compliance with the regulation. This 
section merely highlights those 
provisions thought most important by 
the Department. 
 
Section 37.151  Waiver for Undue 
Financial Burden 
    The Department has adopted a 
five-year phase-in for paratransit 
service. Under this scheme, each 
entity required to provide paratransit 
service will be able to design a phase-
in of its service specifically geared to 
local circumstances. While all 
jurisdictions will not receive approval 
for plans with a five year phase-in, 
each entity will be able to request 
what it needs based on local 
circumstances. Generally, the section 
allows an entity to request a wavier at 
any time it determines that it will not 
be able to meet a five-year phase-in 
or make measured progress toward its 
full compliance date specified in its 
original plan. 
    A waiver for undue financial 
burden should be requested if one of 
the following circumstances applies. 
First, when the entity submits its first 
plan on January 26, 1992, if the entity 
knows it will not be able to reach full 
compliance within five years, or if 
the entity cannot make measured 
progress the first year it may submit a 
waiver request. The entity also should 
apply for a waiver, if, during plan 
implementation, there are changed 
circumstances which make it unlikely 
that compliance will be possible. 
    The concept of measured progress 
should be given its plain meaning. It 
is not acceptable to submit a plan 
which shows significant progress in 
implementing a plan in years four and 
five, but no progress in years one and 
two. Similarly, the progress must be 
susceptible to objective verification. 
An entity cannot merely ``work 
toward'' developing a particular 
aspect of a plan. 

    The Department intends that undue 
burden waiver requests will be given 
close scrutiny, and waiver will not be 
granted highly. In reviewing requests, 
however, as the legislative history 
indicates, FTA will look at the 
individual financial constraints within 
which each public entity operates its 
fixed route system. ``Any 
determination of undue financial 
burden cannot have assumed the 
collection of additional revenues, 
such as those received through 
increases in local taxes or legislative 
appropriations, which would not have 
otherwise been made available to the 
fixed route operator.'' (H. Rept. 101-
485, Pt. 1, at 31)  
 
Section 37.153  FTA Waiver 
Determination 
    If the FTA Administrator grants a 
waiver for undue financial burden, 
the waiver will be for a specified 
period of time and the Administrator 
will determine what the entity must 
do to meet its responsibilities under 
the ADA. Each determination will 
involve a judgment of what is 
appropriate on a case-by-case basis. 
Since each waiver will be granted 
based on individual circumstances, 
the Department does not deem it 
appropriate to specify a generally 
applicable duration for a waiver. 
    When a waiver is granted, the rule 
calls for entities to look first at 
limiting the number of trips provided 
to each individual as a means of 
providing service that does not create 
an undue burden. This capacity 
constraint, unlike manipulations of 
other service criteria, will not result 
in a degradation of the quality of 
service. An entity intending to submit 
an undue burden waiver request 
should take this approach into 
account in its planning process. 
    It should be noted that requiring an 
entity to provide paratransit service at 
least during core hours along key 
routes is one option that the 
Administrator has available in 
making a decision about the service 
to be provided. This requirement 
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stems from the statutory provision 
that the Administrator can require the 
entity to provide a minimum level of 
service, even if to do so would be an 
undue financial burden. Certainly 
part of a request for a waiver could be 
a locally endorsed alternative to this 
description of basic service. The rule 
states explicitly the Administrator's 
discretion to return the application for 
more information if necessary. 
 
Section 37.155  Factors in Decision 
to Grant an Undue Financial Burden 
Waiver 
    Factors the Administrator will 
consider in making a decision 
whether to grant an undue financial 
burden waiver request include effects 
on current fixed route service, 
reductions in other services, increases 
in fares, resources available to 
implement complementary paratransit 
over the period of the plan, current 
level of accessible service (fixed 
route and paratransit), cooperation 
among transit providers, evidence of 
increased efficiencies that have been 
or could be used, any unique 
circumstances that may affect the 
entity's ability to provide paratransit 
service, the level of per capita service 
being provided, both to the 
population as a whole and what is 
being or anticipated to be provided to 
persons who are eligible and 
registered to receive ADA paratransit 
service. 
    This final element allows some 
measure of comparability, regardless 
of the specific service criteria and 
should assist in a general assessment 
of level of effort. 
    It is only the costs associated with 
providing paratransit service to ADA-
paratransit eligible persons that can 
be counted in assessing whether or 
not there is an undue financial 
burden. Two cost factors are included 
in the considerations which enhance 
the Administrator's ability to assess 
real commitment to these paratransit 
provisions. 
    First, the Department will allow a 
statistically valid methodology for 

estimating number of trips mandated 
by the ADA. While the regulation 
calls for a trip-by-trip determination 
of eligibility, this provision 
recognizes that this is not possible for 
some systems, particularly the large 
systems. Since only those trips 
provided to a person when he or she 
is ADA eligible may be counted in 
determining an undue financial 
burden, this provision is necessary. 
    Second, in determining costs to be 
counted toward providing paratransit 
service, paragraph (b)(3) allows an 
entity to include in its paratransit 
budget dollars to which it is legally 
entitled, but which, as a matter of 
state or local funding arrangements, 
are provided to another entity that is 
actually providing the paratransit 
service. 
    For example, a state government 
may provide a certain formula 
allocation of the revenue from a 
certain tax to each jurisdiction for use 
in providing transportation service at 
the local level. The funds, depending 
on local arrangements, may flow 
either to a transit authority--a 
regulated entity under this rule--or to 
a city or county government. If the 
funds go to the transit authority, they 
clearly may be counted in an undue 
burden calculation. In addition, 
however, this provision also allows 
funds that flow through the city or 
county government to be counted in 
the undue burden calculation, since 
they are basically the same funds and 
should not be treated differently 
based on the accident of previously-
determined local arrangements. On 
the other hand, this provision does 
not allow funds of a private non-
profit or other organization who uses 
Department of Health and Human 
Services grant or private 
contributions to be counted toward 
the entity's financial commitment to 
paratransit. 
 
Subpart G--Provision of Service 
 
Section 37.161  Maintenance of 
Accessible Features--General 

    This section applies to all entities 
providing transportation services, 
public and private. It requires those 
entities to maintain in operative 
condition those features or facilities 
and equipment that make facilities 
and vehicles accessible to and usable 
by individuals with disabilities. 
    The ADA requires that, to the 
maximum extent feasible, facilities 
be accessible to and usable by 
individuals with disabilities. This 
section recognizes that it is not 
sufficient to provide features such as 
lift-equipped vehicles, elevators, 
communications systems to provide 
information to people with vision or 
hearing impairments, etc. if these 
features are not maintained in a 
manner that enables individuals with 
disabilities to use them. Inoperative 
lifts or elevators, locked accessible 
doors, accessible paths of travel that 
are blocked by equipment or boxes of 
materials are not accessible to or 
usable by individuals with 
disabilities. 
    The rule points out that temporary 
obstructions or isolated instances of 
mechanical failure would not be 
considered violations of the ADA or 
this rule. Repairs must be made 
``promptly.'' The rule does not, and 
probably could not, state a time limit 
for making particular repairs, given 
the variety of circumstances 
involved. However, repairing 
accessible features must be made a 
high priority. Allowing obstructions 
or out of order accessibility 
equipment to persist beyond a 
reasonable period of time would 
violate this Part, as would mechanical 
failures due to improper or 
inadequate maintenance. Failure of 
the entity to ensure that accessible 
routes are free of obstruction and 
properly maintained, or failure to 
arrange prompt repair of inoperative 
elevators, lifts, or other accessibility-
related equipment, would also violate 
this part. 
    The rule also requires that 
accommodations be made to 
individuals with disabilities who 
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would otherwise use an inoperative 
accessibility feature. For example, 
when a rail system discovers that an 
elevator is out of order, blocking 
access to one of its stations, it could 
accommodate users of the station by 
announcing the problem at other 
stations to alert passengers and offer 
accessible shuttle bus service around 
the temporarily inaccessible station. 
If a public address system were out of 
order, the entity could designate 
personnel to provide information to 
customers with visual impairments. 
 
Section 37.163  Keeping Vehicle 
Lifts in Operative Condition--
Public Entities 
    This section applies only to public 
entities. Of course, like vehicle 
acquisition requirements and other 
provisions applying to public entities, 
these requirements also apply when 
private entities ``stand in the shoes'' 
of public entities in contracting 
situations, as provided in Sec. 37.23. 
    This section's first requirement is 
that the entity establish a system of 
regular and frequent maintenance 
checks of lifts sufficient to determine 
if they are operative. 
    Vehicle and equipment 
maintenance is an important 
component of successful accessible 
service. In particular, an aggressive 
preventive maintenance program for 
lifts is essential. Lifts remain rather 
delicate pieces of machinery, with 
many moving parts, which often must 
operate in a harsh environment of 
potholes, dust and gravel, variations 
in temperature, snow, slush, and 
deicing compounds. It is not 
surprising that they sometimes break 
down. 
    The point of a preventive 
maintenance program is to prevent 
breakdowns, of course. But it is also 
important to catch broken lifts as 
soon as possible, so that they can be 
repaired promptly. Especially in a bus 
system with relatively low lift usage, 
it is possible that a vehicle could go 
for a number of days without carrying 
a passenger who uses the lift. It is 

highly undesirable for the next 
passenger who needs a lift to be the 
person who discovers that the lift is 
broken, when a maintenance check 
by the operator could have 
discovered the problem days earlier, 
resulting in its repair. 
    Therefore, the entity must have a 
system for regular and frequent 
checks, sufficient to determine if lifts 
are actually operative. This is not a 
requirement for the lift daily. (Indeed, 
it is not, as such, a requirement for 
lift cycling at all. If there is another 
means available of checking the lift, 
it may be used.) If alternate day 
checks, for example, are sufficient to 
determine that lifts are actually 
working, then they are permitted. If a 
lift is used in service on a given day, 
that may be sufficient to determine 
that the lift is operative with respect 
to the next day. It would be a 
violation of this part, however, for the 
entity to neglect to check lifts 
regularly and frequently, or to exhibit 
a pattern of lift breakdowns in service 
resulting in stranded passengers when 
the lifts had not been checked before 
the vehicle failed to provide required 
accessibility to passengers that day. 
    When a lift breaks down in service, 
the driver must let the entity know 
about the problem by the most 
immediate means available. If the 
vehicle is equipped with a radio or 
telephone, the driver must call in the 
problem on the spot. If not, then the 
driver would have to make a phone 
call at the first opportunity (e.g., from 
a phone booth during the turnaround 
time at the end of the run). It is not 
sufficient to wait until the end of the 
day and report the problem when the 
vehicle returns to the barn. 
    When a lift is discovered to be 
inoperative, either because of an in-
service failure or as the result of a 
maintenance check, the entity must 
take the vehicle out of service before 
the beginning of its next service day 
(with the exception discussed below) 
and repair the lift before the vehicle 
is put back into service. In the case of 
an in-service failure, this means that 

the vehicle can continue its runs on 
that day, but cannot start a new 
service day before the lift is repaired. 
If a maintenance check in the evening 
after completion of a day's run or in 
the morning before a day's runs 
discloses the problem, then the bus 
would not go into service until the 
repair had taken place. 
    The Department realizes that, in 
the years before bus fleets are 
completely accessible, taking buses 
with lifts out of service for repairs in 
this way would probably result in an 
inaccessible spare bus being used on 
the route, but at least attention would 
have to be paid quickly to the lift 
repair, resulting in a quicker return to 
service of a working accessible bus. 
    The rule provides an exception for 
those situations in which there is no 
spare vehicle (either accessible or 
inaccessible) available to take the 
place of the vehicle with an operative 
lift, such that putting the latter 
vehicle into the shop would result in 
a reduction of service to the public 
(e.g., a scheduled run on a route 
could not be made). The Department 
would emphasize that the exception 
does not apply when there is any 
spare vehicle available. 
    Where the exception does apply, 
the provider may keep the vehicle 
with the inoperative lift in service for 
a maximum of three days (for 
providers operating in an area of over 
50,000 population) or five days (for 
providers operating in an area of 
50,000 population or less). After 
these times have elapsed, the vehicle 
must go into the shop, not to return 
until the lift is repaired. Even during 
the three- or five-day period, if an 
accessible spare bus becomes 
available at any time, it must be used 
in place of the bus with the 
inoperative lift or an inaccessible 
spare that is being used in its place. 
    In a fixed route system, if a bus is 
operating without a working lift 
(either on the day when the lift fails 
in service or as the result of the 
exception discussed above) and 
headways between accessible buses 
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on the route on which the vehicle is 
operating exceed 30 minutes, the 
entity must accommodate passengers 
who would otherwise be 
inconvenienced by the lack of an 
accessible bus. This accommodation 
would be by a paratransit or other 
special vehicle that would pick up 
passengers with disabilities who 
cannot use the regular bus because its 
lift is inoperative. Passengers who 
need lifts in this situation would, in 
effect, be ADA paratransit eligible 
under the second eligibility category. 
However, since they would have no 
way of knowing that the bus they 
sought to catch would not be 
accessible that day, the transit 
authority must actively provide 
alternative service to them. This 
could be done, for example, by 
having a ``shadow'' accessible service 
available along the route or having 
the bus driver call in the minute he 
saw an accessible passenger he could 
not pick up (including the original 
passenger stranded by an in-service 
lift failure), with a short (i.e., less 
than 30-minute) response from an 
accessible vehicle dispatched to pick 
up the stranded passenger. To 
minimize problems in providing such 
service, when a transit authority is 
using the ``no spare vehicles'' 
exception, the entity could place the 
vehicle with the inoperative lift on a 
route with headways between 
accessible buses shorter than 30 
minutes. 
 
Section 37.165  Lift and 
Securement Use 
    This provision applies to both 
public and private entities. 
    All people using common 
wheelchairs (an inclusive term for 
mobility devices that fit on lifts 
meeting Access Board guideline 
dimensions--30" by 48" and a 
maximum of 600 pounds for device 
and user combined--which includes 
three-wheeled scooters and other so-
called non-traditional mobility 
devices) are to be allowed to ride the 
entity's vehicles. 

    Entities may require wheelchair 
users to ride in designated 
securement locations. That is, the 
entity is not required to carry 
wheelchair users whose wheelchairs 
would have to park in an aisle or 
other location where they could 
obstruct other persons' passage or 
where they could not be secured or 
restrained. An entity's vehicle is not 
required to pick up a wheelchair user 
when the securement locations are 
full, just as the vehicle may pass by 
other passengers waiting at the stop if 
the bus is full. 
    The entity may require that 
wheelchair users make use of 
securement systems for their mobility 
devices. The entity, in other words, 
can require wheelchair users to 
``buckle up'' their mobility devices. 
The entity is required, on a vehicle 
meeting part 38 standards, to use the 
securement system to secure 
wheelchairs as provided in that part. 
On other vehicles (e.g., existing 
vehicles with securement systems 
which do not comply with Part 38 
standards), the entity must provide 
and use a securement system to 
ensure that the mobility device 
remains within the securement area. 
This latter requirement is a mandate 
to use best efforts to restrain or 
confine the wheelchair to the 
securement area. The entity does the 
best it can, given its securement 
technology and the nature of the 
wheelchair. The Department 
encourages entities with relatively 
less adequate securement systems on 
their vehicles, where feasible, to 
retrofit the vehicles with better 
securement systems, that can 
successfully restrain a wide variety of 
wheelchairs. It is our understanding 
that the cost of doing so is not 
enormous. 
    An entity may not, in any case, 
deny transportation to a common 
wheelchair and its user because the 
wheelchair cannot be secured or 
restrained by a vehicle's securement 
system, to the entity's satisfaction. 

    Entities have often recommended 
or required that a wheelchair user 
transfer out of his or her own device 
into a vehicle seat. Under this rule, it 
is no longer permissible to require 
such a transfer. The entity may 
provide information on risks and 
make a recommendation with respect 
to transfer, but the final decision on 
whether to transfer is up to the 
passenger. 
    The entity's personnel have an 
obligation to ensure that a passenger 
with a disability is able to take 
advantage of the accessibility and 
safety features on vehicles. 
Consequently, the driver or other 
personnel must provide assistance 
with the use of lifts, ramps, and 
securement devices. For example, the 
driver must deploy the lift properly 
and safely. If the passenger cannot do 
so independently, the driver must 
assist the passenger with using the 
securement device. On a vehicle 
which uses a ramp for entry, the 
driver may have to assist in pushing a 
manual wheelchair up the ramp 
(particularly where the ramp slope is 
relatively steep). All these actions my 
involve a driver leaving his seat. 
Even in entities whose drivers 
traditionally do not leave their seats 
(e.g., because of labor-management 
agreements or company rules), this 
assistance must be provided. This 
rule overrides any requirements to the 
contrary. 
    Wheelchair users--especially those 
using electric wheelchairs often have 
a preference for entering a lift 
platform and vehicle in a particular 
direction (e.g., backing on or going 
on frontwards). Except where the 
only way of successfully 
maneuvering a device onto a vehicle 
or into its securement area, or an 
overriding safety concern (i.e., a 
direct threat) requires one way of 
doing this or another, the transit 
provider should respect the 
passenger's preference. We note that 
most electric wheelchairs are usually 
not equipped with rearview mirrors, 
and that many persons who use them 
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are not able to rotate their heads 
sufficiently to see behind. When an 
electric wheelchair must back up a 
considerable distance, this can have 
unfortunate results for other people's 
toes. 
    People using canes or walkers and 
other standees with disabilities who 
do not use wheelchairs but have 
difficulty using steps (e.g., an elderly 
person who can walk on a plane 
without use of a mobility aid but 
cannot raise his or her legs 
sufficiently to climb bus steps) must 
also be permitted to use the lift, on 
request. 
 
Section 37.167  Other Service 
Requirements 
    The requirements in this section 
apply to both public and private 
entities. 
    On fixed route systems, the entity 
must announce stops. These stops 
include transfer points with other 
fixed routes. This means that any 
time a vehicle is to stop where a 
passenger can get off and transfer to 
another bus or rail line (or to another 
form of transportation, such as 
commuter rail or ferry), the stop 
would be announced. The 
announcement can be made 
personally by the vehicle operator or 
can be made by a recording system. If 
the vehicle is small enough so that 
the operator can make himself or 
herself heard without a P.A. system, 
it is not necessary to use the system. 
    Announcements also must be made 
at major intersections or destination 
points. The rule does not define what 
major intersections or destination 
points are. This is a judgmental 
matter best left to the local planning 
process. In addition, the entity must 
make announcements at sufficient 
intervals along a route to orient a 
visually impaired passenger to his or 
her location. The other required 
announcements may serve this 
function in many instances, but if 
there is a long distance between other 
announcements, fill-in orientation 
announcements would be called for. 

The entity must announce any stop 
requested by a passenger with a 
disability, even if it does not meet 
any of the other criteria for 
announcement. 
    When vehicles from more than one 
route serve a given stop or station, the 
entity must provide a means to assist 
an individual with a visual 
impairment or other disability in 
determining which is the proper 
vehicle to enter. Some entities have 
used external speakers. FTA is 
undertaking a study to determine 
what is the best available technology 
in this area. Some transit properties 
have used colored mitts, or numbered 
cards, to allow passengers to inform 
drivers of what route they wanted to 
use. The idea is to prevent, at a stop 
where vehicles from a number of 
routes arrive, a person with a visual 
impairment from having to ask every 
driver whether the bus is the right 
one. The rule does not prescribe what 
means is to be used, only that some 
effective means be provided. 
    Service animals shall always be 
permitted to accompany their users in 
any private or public transportation 
vehicle or facility. One of the most 
common misunderstandings about 
service animals is that they are 
limited to being guide dogs for 
persons with visual impairments. 
Dogs are trained to assist people with 
a wide variety of disabilities, 
including individuals with hearing 
and mobility impairments. Other 
animals (e.g., monkeys) are 
sometimes used as service animals as 
well. In any of these situations, the 
entity must permit the service animal 
to accompany its user. 
    Part 38 requires a variety of 
accessibility equipment. This section 
requires that the entity use the 
equipment it has. For example, it 
would be contrary to this provision 
for a transit authority to bolt its bus 
lifts shut because transit authority had 
difficulty maintaining the lifts. It does 
little good to have a public address 
system on a vehicle if the operator 
does not use it to make 

announcements (except, as noted 
above, in the situation where the 
driver can make himself or herself 
heard without recourse to 
amplification.) 
    Entities must make 
communications and information 
available, using accessible formats 
and technology (e.g., Braille, large 
print, TDDs) to obtain information 
about transportation services. 
Someone cannot adequately use the 
bus system if schedule and route 
information is not available in a form 
he or she can use. If there is only one 
phone line on which ADA paratransit 
eligible individuals can reserve trips, 
and the line is chronically busy, 
individuals cannot schedule service. 
Such obstacles to the use of 
transportation service are contrary to 
this section. (The latter could, in 
some circumstances, be viewed as a 
capacity constraint.) 
    It is inconsistent with this section 
for a transit provider to refuse to let a 
passenger use a lift at any designated 
stop, unless the lift is physically 
unable to deploy or the lift would be 
damaged if it did deploy (see 
discussion under Sec. 37.123). In 
addition, if a temporary situation at 
the stop (e.g., construction, an 
accident, a landslide) made the stop 
unsafe for anyone to use, the provider 
could decline to operate the lift there 
(just as it refused to open the door for 
other passengers at the same point). 
The provider could not, however, 
declare a stop ``off limits'' to persons 
with disabilities that is used for other 
persons. If the transit authority has 
concerns about barriers or safety 
hazards that peculiarly affect 
individuals with disabilities that 
would use the stop, it should consider 
making efforts to move the stop. 
    Under DOT hazardous materials 
rules, a passenger may bring a 
portable medical oxygen supply on 
board a vehicle. Since the hazardous 
materials rules permit this, transit 
providers cannot prohibit it. For 
further information on hazardous 
materials rules, as they may affect 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 3 266 

transportation of assistive devices, 
entities may contact the Department's 
Research and Special Programs 
Administration, Office of Hazardous 
Materials Transportation (202-366-
0656). 
    One concern that has been 
expressed is that transportation 
systems (particularly some rail 
systems) may make it difficult for 
persons with disabilities to board or 
disembark from vehicles by very 
rapidly closing doors on the vehicles 
before individuals with disabilities 
(who may move more slowly through 
crowds in the vehicle or platform 
than other persons) have a chance to 
get on or off the vehicle. Doing so is 
contrary to the rule; operators must 
make appropriate provision to give 
individuals with disabilities adequate 
time to board or disembark. 
 
Section 37.169  Interim 
Requirements for Over-the-Road 
Bus Service Operated by Private 
Entities 
    Private over-the-road bus (OTRB) 
service is, first of all, subject to all 
the other private entity requirements 
of the rule. The requirements of this 
section are in addition to the other 
applicable provisions. 
    Boarding assistance is required. 
The Department cannot require any 
particular boarding assistance devices 
at this time. Each operator may 
decide what mode of boarding 
assistance is appropriate for its 
operation. We agree with the 
discussion in the DOJ Title II rule's 
preamble that carrying is a disfavored 
method of providing assistance to an 
individual with a disability. However, 
since accessible private OTRBs 
cannot be required by this rule, there 
may be times when carrying is the 
only available means of providing 
access to an OTRB, if the entity does 
not exercise its discretion to provide 
an alternative means. It is required by 
the rule that any employee who 
provides boarding assistance--above 
all, who may carry or otherwise 
directly physically assist a passenger-

-must be trained to provide this 
assistance appropriately and safely. 
    The baggage priority provision for 
wheelchairs and other assistive 
devices involves a similar procedure 
to that established in the 
Department's Air Carrier Access Act 
rule (14 CFR part 382). In brief, it 
provides that, at any given stop, a 
person with a wheelchair or other 
assistive device would have the 
device loaded before other items at 
this stop. An individual traveling with 
a wheelchair is not similarly situated 
to a person traveling with luggage. 
For the wheelchair user, the 
wheelchair is an essential mobility 
device, without which travel is 
impossible. The rationale of this 
provision is that, while no one wants 
his or her items left behind, carrying 
the wheelchair is more important to 
its user than ordinary luggage to a 
traveler. If it comes to an either/or 
choice (the wheelchair user's luggage 
would not have any priority over 
other luggage, however). There 
would be no requirement, under this 
provision, for ``bumping'' baggage 
already on the bus from previous 
stops in order to make room for the 
wheelchair. 
    The entity could require advance 
notice from a passenger in only one 
circumstance. If a passenger needed 
boarding assistance, the entity could 
require up to 48 hours' advance notice 
for the purpose of providing needed 
assistance. While advance notice 
requirements are generally 
undesirable, this appears to be a case 
in which a needed accommodation 
may be able to be provided 
successfully only if the transportation 
provider knows in advance that some 
extra staffing is needed to accomplish 
it. While the primary need for 
advance notice appears to be in the 
situation of an unstaffed station, there 
could be other situations in which 
advance notice was needed in order 
to ensure that the accommodation 
could be made. Entities should not 
ask for advance notice in all cases, 
but just in those cases in which it is 

really needed for this purpose. Even 
if advance notice is not provided, the 
entity has the obligation to provide 
boarding assistance if it can be 
provided with available staff. 
 
Section 37.171  Equivalency 
Requirement for Demand 
Responsive Service Operated by 
Private Entities Not Primarily in 
the Business of Transporting 
People 
    This provision is a service 
requirement closely related to the 
private entity requirements for Secs. 
37.101-37.105 of this part. Entities in 
this category are always required to 
provide equivalent service, regardless 
of what they are doing with respect to 
the acquisition of vehicles. The effect 
of this provision may be to require 
some entities to arrange, either 
through acquiring their own 
accessible vehicles or coordinating 
with other providers, to have 
accessible vehicles available to meet 
the equivalency standards of Sec. 
37.105 or otherwise to comply with 
those standards. 
 
Section 37.173  Training 
    A well-trained workforce is 
essential in ensuring that the 
accessibility-related equipment and 
accommodations required by the 
ADA actually result in the delivery of 
good transportation service to 
individuals with disabilities. The 
utility of training was recognized by 
Congress as well. (See S. Rept. 100-
116 at 48.) At the same time, we 
believe that training should be 
conducted in an efficient and 
effective manner, with appropriate 
flexibility allowed to the 
organizations that must carry it out. 
Each transportation provider is to 
design a training program which suits 
the needs of its particular operation. 
While we are confident of this 
approach, we are mindful that the 
apparent lack of training has been a 
source of complaint to FTA and 
transit providers. Good training is 
difficult and it is essential. 
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    Several points of this section 
deserve emphasis. First, the 
requirements for training apply to 
private as well as to public providers, 
of demand responsive as well as of 
fixed route service. Training is just as 
necessary for the driver of a taxicab, 
a hotel shuttle, or a tour bus as it is 
for a driver in an FTA-funded city 
bus system. 
    Second, training must be to 
proficiency. The Department is not 
requiring a specific course of training 
or the submission of a training plan 
for DOT approval. However, every 
employee of a transportation provider 
who is involved with service to 
persons with disabilities must have 
been trained so that he or she knows 
what needs to be done to provide the 
service in the right way. When it 
comes to providing service to 
individuals with disabilities, 
ignorance is no excuse for failure. 
    While there is no specific 
requirement for recurrent or refresher 
training, there is an obligation to 
ensure that, at any given time, 
employees are trained to proficiency. 
An employee who has forgotten what 
he was told in past training sessions, 
so that he or she does not know what 
needs to be done to serve individuals 
with disabilities, does not meet the 
standard of being trained to 
proficiency. 
    Third, training must be appropriate 
to the duties of each employee. A 
paratransit dispatcher probably must 
know how to use a TDD and enough 
about various  
disabilities to know what sort of 
vehicle to dispatch. A bus driver must 
know how to operate lifts and 
securement devices properly. A 
mechanic who works on lifts must 
know how to maintain them. Cross-
training, while useful in some 
instances, is not required, so long as 
each employee is trained to 
proficiency in what he or she does 
with respect to service to individuals 
with disabilities. 
    Fourth, the training requirement 
goes both to technical tasks and 

human relations. Employees 
obviously need to know how to run 
equipment the right way. If an 
employee will be assisting wheelchair 
users in transferring from a 
wheelchair to a vehicle seat, the 
employee needs training in how to do 
this safely. But every public contact 
employee also has to understand the 
necessity of treating individuals with 
disabilities courteously and 
respectfully, and the details of what 
that involves. 
    One of the best sources of 
information on how best to train 
personnel to interact appropriately 
with individuals with disabilities is 
the disability community itself. 
Consequently, the Department urges 
entities to consult with disability 
organizations concerning how to train 
their personnel. Involving these 
groups in the process of establishing 
training programs, in addition to 
providing useful hips among transit 
providers and disability groups that, 
necessarily, will be of long duration. 
We note that several transit providers 
use persons with disabilities to 
provide the actual training. Others 
have reported that role playing is an 
effective method to instill an 
appreciation of the particular 
perspective of one traveling with a 
disability. 
    Finally, one of the important points 
in training concerns differences 
among individuals with disabilities. 
All individuals with disabilities, of 
course, are not alike. The appropriate 
ways one deals with persons with 
various kinds of disabilities (e.g., 
mobility, vision, hearing, or mental 
impairments) are likely to differ and, 
while no one expects bus drivers to 
be trained as disability specialists, 
recognizing relevant differences and 
responding to them appropriately is 
extremely significant. Public entities 
who contract with private entities to 
have service provided--above all, 
complementary paratransit--are 
responsible for ensuring that 
contractor personnel receive the 
appropriate training. 
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RCW 49.60.030 
Freedom from Discrimination -- Declaration of Civil Rights.
(1) The right to be free from discrimination because of race, creed, color, national origin, sex, or the 

presence of any sensory, mental, or physical disability or the use of a trained dog guide or 
service animal by a disabled person is recognized as and declared to be a civil right. This right 
shall include, but not be limited to:  

(a) The right to obtain and hold employment without discrimination;  

(b) The right to the full enjoyment of any of the accommodations, advantages, facilities, or 
privileges of any place of public resort, accommodation, assemblage, or amusement; 

(c) The right to engage in real estate transactions without discrimination, including 
discrimination against families with children; 

(d) The right to engage in credit transactions without discrimination; 

(e) The right to engage in insurance transactions or transactions with health maintenance 
organizations without discrimination: PROVIDED, That a practice which is not unlawful 
under RCW 48.30.300, 48.44.220, or 48.46.370 does not constitute an unfair practice for 
the purposes of this subparagraph; and 

(f) The right to engage in commerce free from any discriminatory boycotts or blacklists. 
Discriminatory boycotts or blacklists for purposes of this section shall be defined as the 
formation or execution of any express or implied agreement, understanding, policy or 
contractual arrangement for economic benefit between any persons which is not 
specifically authorized by the laws of the United States and which is required or imposed, 
either directly or indirectly, overtly or covertly, by a foreign government or foreign 
person in order to restrict, condition, prohibit, or interfere with or in order to exclude any 
person or persons from any business relationship on the basis of race, color, creed, 
religion, sex, the presence of any sensory, mental, or physical disability, or the use of a 
trained dog guide or service animal by a disabled person, or national origin or lawful 
business relationship: PROVIDED HOWEVER, That nothing herein contained shall 
prohibit the use of boycotts as authorized by law pertaining to labor disputes and unfair 
labor practices.  

(2) Any person deeming himself or herself injured by any act in violation of this chapter shall have a 
civil action in a court of competent jurisdiction to enjoin further violations, or to recover the 
actual damages sustained by the person, or both, together with the cost of suit including 
reasonable attorneys' fees or any other appropriate remedy authorized by this chapter or the 
United States Civil Rights Act of 1964 as amended, or the Federal Fair Housing Amendments 
Act of 1988 (42 U.S.C. Sec. 3601 et seq.).  

(3) Except for any unfair practice committed by an employer against an employee or a prospective 
employee, or any unfair practice in a real estate transaction which is the basis for relief specified 
in the amendments to RCW 49.60.225 contained in chapter 69, Laws of 1993, any unfair practice 
prohibited by this chapter which is committed in the course of trade or commerce as defined in 
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the Consumer Protection Act, chapter 19.86 RCW, is, for the purpose of applying that chapter, a 
matter affecting the public interest, is not reasonable in relation to the development and 
preservation of business, and is an unfair or deceptive act in trade or commerce.  

[1997 c 271 § 2; 1995 c 135 § 3. Prior: 1993 c 510 § 3; 1993 c 69 § 1; 1984 c 32 § 2; 1979 c 127 § 2; 1977 ex.s. c 
192 § 1; 1974 ex.s. c 32 § 1; 1973 1st ex.s. c 214 § 3; 1973 c 141 § 3; 1969 ex.s. c 167 § 2; 1957 c 37 § 3; 1949 c 
183 § 2; Rem. Supp. 1949 § 7614-21.] 

NOTES: 

     Intent -- 1995 c 135: See note following RCW 29.04.160. 

     Severability -- 1993 c 510: See note following RCW 49.60.010. 

Severability -- 1993 c 69: "If any provision of this act or its application to any person or 
circumstance is held invalid, the remainder of the act or the application of the provision to 
other persons or circumstances is not affected." [1993 c 69 § 17.] 

     Severability -- 1969 ex.s. c 167: See note following RCW 49.60.010. 

     Severability -- 1957 c 37: See note following RCW 49.60.010. 

     Severability -- 1949 c 183: See note following RCW 49.60.010. 
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Chapter 4 
Charter Service and School Bus Operations 

This Chapter contains the federal regulations associated with charter service and 
school bus organizations.  If your organization is considering providing either type of 
service, the following regulations should be reviewed: 

• 49 CFR part 604, Charter Service 
• 49 CFR part 605, -School Bus Operations 

For additional information and clarification on these regulations, refer to the Guide to 
Managing Your Public Transportation Project or contact the public transportation 
grant program staff listed in that guide. 
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49 CFR PART 604—Charter Service 
TRANSPORTATION 
CHAPTER VI--FEDERAL TRANSIT ADMINISTRATION, DEPARTMENT OF TRANSPORTATION 
[Code of Federal Regulations] 
[Title 49, Volume 5] 
[Revised as of October 1, 2001] 
From the U.S. Government 
Printing Office via GPO Access 
 
TITLE 49--
TRANSPORTATION 
  
Table of Contents 
  
Subpart A--General 
  
Sec. 604.1  Purpose. 
    The purpose of this part is to 
implement section 3(f) and 
section 12(c)(6) of the FT Act. 
 
Sec. 604.3  Applicability. 
    This part applies to all 
applicants and recipients of 
Federal financial assistance 
under: 
    (a) Sections 3 (excluding 
section 16(b)(2)), 5, 9A, 9 or 18 
of the FT Act; or 
    (b) Sections 103(e)(4), 142(a), 
or 142(c) of Title 23 United States 
Code which permit the use of 
Federal-Aid Highway funds to 
purchase buses. 
 
Sec. 604.5  Definitions. 
    (a) All definitions in the FT Act 
(at 49 U.S.C. 1608) are applicable 
to this part, except as may 
otherwise be provided in this 
section. 
    (b) The Acts means the FT Act 
and those parts of Title 23 United 
States Code, 23 U.S.C. 103(e)(4), 
142(a) and 142(c), that provide 
for assistance to public bodies for 
purchasing buses. 
    (c) Administrator means the 
Administrator of FTA or his or 
her designee. 
    (d) Categories of Revenue 
Vehicle means bus or van. 

    (e) Charter Service means 
transportation using buses or 
vans, or  
facilities funded under the Acts of 
a group of persons who pursuant 
to a common purpose, under a 
single contract, at a fixed charge 
(in accordance with the carrier's 
tariff) for the vehicle or service, 
have acquired the exclusive use of 
the vehicle or service to travel 
together under an itinerary either 
specified in advance or modified 
after having left the place of 
origin. This definition includes 
the incidental use of FTA funded 
equipment for the exclusive 
transportation of school students, 
personnel, and equipment. 
    (f) Chief Counsel means the 
Chief Counsel of FTA. 
    (g) Days means calendar days 
in subpart A and Federal working 
days in subpart B. 
    (h) Designated Official means 
the applicant's and recipient's 
employee authorized to file 
applications on behalf of the 
applicant or to enter into 
agreements on behalf of the 
recipient. 
    (i) Incidental Charter Service 
means charter service which does 
not:  
(1) interfere with or detract from 
the provision of the mass 
transportation service for which 
the equipment or facilities were 
funded under the Acts; or (2) does 
not shorten the mass 
transportation life of the 
equipment or facilities. 
    (j) Interested Party means an 
individual, partnership, 
corporation, association, or public 
or private organization that has a 
financial interest which is 
adversely affected by the act or 
acts of a recipient regarding 
charter service. 

    (k) Non-urbanized area means 
an area with a population of less 
than 50,000 people. 
    (l) Recipient means one that 
has received or is receiving 
Federal financial assistance under 
the Acts. The term includes 
subrecipients of a recipient, 
subrecipients in FTA's State 
administered programs, public 
bodies that receive assistance that 
will be passed on to another 
public or quasi-public body, any 
operator for a recipient, whether 
publicly or privately owned, and 
may include lessees of federally 
assisted buses and other 
equipment. For any FTA State 
administered program, the State is 
the recipient. 
    (m) State Administered 
Program means any FTA grant 
program in which the State is the 
recipient of funds, passes the 
funds to subrecipients, and 
administers the program for FTA. 
    (n) FT Act means the Federal 
Mass Transit Act of 1964, as 
amended, 49 U.S.C. 1601 et seq. 
    (o) FTA means the Federal 
Transit Administration. 
    (p) Willing and able means 
having the desire, having the 
physical capability of providing 
the categories of revenue vehicles 
requested, and possessing the 
legal authority, including the 
necessary safety certifications, 
licenses and other legal 
prerequisites, to provide charter 
service in the area in which it is 
proposed to be provided. 
 
Sec. 604.7  Charter agreement. 
    (a) Every applicant for 
financial assistance under sections 
3 (excluding section 16(b)(2)), 5, 
9A, 9 or 18 of the FT Act, or 
under 23 U.S.C. 103(e)(4), 142(a) 
or 142(c), must include two 
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copies of a charter bus agreement 
signed by the applicant's 
designated official with each 
grant application submitted to 
FTA after May 13, 1987. For 
FTA's State administered 
programs, the State is the 
applicant. 
    (b) The text of the agreement 
must be as follows: 
 
    I, (name), (title), agree that 
(name of applicant) and all  
recipients through (name of 
applicant) will provide charter 

service that uses equipment or 
facilities provided under the 
Federal Mass Transit Act of 1964, 
as amended (49 U.S.C. 1601 et 
seq.) or under 23 U.S.C. 
103(e)(4), 142(a) or 142(c) (the 
Acts) only to the extent that there 
are no private charter service 
operators willing and able to 
provide the charter service that 
(name of applicant) and all 
recipients through (name of 
applicant) desire to provide unless 
one or more of the exceptions in 
49 CFR 604.9 applies. 

    I further agree that (name of 
applicant) and all recipients 
through (name of applicant) will 
comply with the provisions in 49 
CFR part 604 before they provide 
any charter service using 
equipment or facilities provided 
under the Acts, that the 
requirements of 49 CFR part 604 
will apply to any such charter 
service that is provided, and that 
the definitions in 49 CFR part 604 
apply to this agreement. 
 

 
                                Applicant 
 
�_______________________________________________________________________ 
 
Name 
 
�_______________________________________________________________________ 
 
Title 
 
�_______________________________________________________________________ 
 
Date 
 
                     Federal Transit Administration 
 
�_______________________________________________________________________ 
 
Name 
 
�_______________________________________________________________________ 
 
Title 
 
�_______________________________________________________________________ 
 
Date 
 

    (c) If FTA approves the grant 
application, the approving official 
shall sign the agreement when the 
grant application is approved. 
One copy of the signed agreement 
will be retained by FTA and the 
other copy will be returned to the 
recipient, formerly the applicant. 
    (d) Once the applicant and FTA 
enter into a charter agreement, the 
applicant may incorporate that 

agreement by reference into any 
subsequent grant application 
instead of submitting an 
agreement under 49 CFR 
604.7(a). 
    (e) Each State in FTA's State 
administered programs must: 
    (1) Obtain a certification of 
compliance with this part from 
each of its current subrecipients 
within 60 days of May 13, 1987. 

The certification shall state: 
``(Name of subrecipient) certifies 
that it shall comply with 49 CFR 
part 604 in the provision of any 
charter service provided with 
FTA funded equipment or 
facilities.''; 
    (2) Retain this certification as 
long as the subrecipient is a 
subrecipient; and  
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    (3) Assure in each application 
submitted to FTA after May 13, 
1987, that all subrecipients have 
submitted the certification. 
    (f) If any recipient does not 
anticipate submitting a grant 
application to FTA during Federal 
fiscal year 1987, the recipient 
must submit two copies of the 
agreement set forth in Sec. 
604.7(b) of this part within 60 
days of May 13, 1987, to the 
appropriate FTA regional office. 
FTA will sign the agreement, 
retain one copy of the agreement 
and return the other to the 
recipient. 
 
(Approved by the Office of 
Management and Budget under 
Control No. 2132-0543) 
 
Sec. 604.9  Charter service. 
    (a) If a recipient desires to 
provide any charter service using 
FTA equipment or facilities the 
recipient must first determine if 
there are any private charter 
operators willing and able to 
provide the charter service which 
the recipient desires to provide. 
To the extent that there is at least 
one such private operator, the 
recipient is prohibited from 
providing charter service with 
FTA funded equipment or 
facilities unless one or more of 
the exceptions in Sec. 604.9(b) 
applies. 
    (b) Exceptions. (1) A recipient 
may provide any and all charter 
service with FTA funded 
equipment and facilities to the 
extent that there are no willing 
and able private charter operators. 
    (2) A recipient may enter into a 
contract with a private charter 
operator to provide charter 
equipment to or service for the 
private charter operator if: 
    (i) The private charter operator 
is requested to provide charter 
service that exceeds its capacity; 
or 

    (ii) The private charter operator 
is unable to provide equipment 
accessible to elderly and 
handicapped persons itself. 
    (3) A recipient in a non-
urbanized area may petition FTA 
for an exception to provide 
charter service directly to the 
customer if the charter service 
provided by the willing and able 
private charter operator or 
operators would create a hardship 
on the customer because: 
    (i) The willing and able private 
charter operator or operators 
impose minimum durations 
pursuant to State regulation and 
the desired trip length is shorter 
than the mandatory trip length; or 
    (ii) The willing and able private 
operator or operators are located 
too far from the origin of the 
charter service. 
    (4) Any recipient may petition 
the Administrator for an 
exception to provide charter 
service directly to the customer 
for special events to the extent 
that private charter operators are 
not capable of providing the 
service. 
    (5) A recipient may execute a 
contract with a government entity 
or a private, non-profit 
organization exempt from 
taxation under subsection 
501(c)(1), 501(c)(3), 501(c)(4), or 
501(c)(19) of the Internal 
Revenue Code to provide charter 
service upon obtaining a 
certification from that entity or 
organization which states that: 
 
    (i) [the entity/organization] 
certifies that it is a government 
entity or an organization exempt 
from taxation under subsection 
501(c)(1), 501(c)(3), 501(c)(4), or 
501(c)(19) of the Internal 
Revenue Code; there will be a 
significant number of 
handicapped persons as 
passengers on this charter trip; the 
requested charter trip is consistent 
with the function and purpose of 

[the entity/organization]; and the 
charter trip will be organized and 
operated in compliance with Title 
VI of the Civil Rights Act of 
1964, as amended; and, section 19 
of the Federal Mass Transit Act of 
1964, as amended, and 49 CFR 
part 27; or, 45 CFR part 80; or, 
    (ii) [the entity/organization] 
certifies that it is a government 
entity or an organization exempt 
from taxation under subsection 
501(c)(1), 501(c)(3), 501(c)(4), or 
501(c)(19) of the Internal 
Revenue Code; [the 
entity/organization] is a qualified 
social service agency under 
appendix A of 49 CFR part 604, 
as a recipient of funds, either 
directly or indirectly, under one or 
more of the Federal programs 
listed in appendix A; the 
requested charter trip is consistent 
with the function and purpose of 
[the entity/organization]; and the 
charter trip will be organized and 
operated in compliance with Title 
VI of the Civil Rights Act of 
1964, as amended; and, Section 
19 of the Federal Mass Transit 
Act of 1964, as amended, and 49 
CFR part 27; or, 45 CFR part 80. 
    (iii) [the entity/organization] 
certifies that it is a government 
entity or organization exempt 
from taxation under subsection 
501(c)(1), 501(c)(3), 501(c)(4), or 
501(c)(19) of the Internal 
Revenue Code; [the 
entity/organization] either 
receives or is eligible to receive 
directly or indirectly, from a State 
or local governmental body public 
welfare assistance funds for 
purposes whose implementation 
may require the transportation of 
a group of transit-advantaged or 
transit-dependent persons; 
following a petition presented by 
the State in which the entity or 
organization resides, FTA has 
determined in writing that an FTA 
recipient may contract directly 
with entity or organization for 
charter services; the requested 
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charter trip is consistent with the 
functions and purposes of the 
entity or organization; and the 
charter trip will be organized and 
operated in compliance with Title 
VI of the Civil Rights Act of 
1964, as amended; and section 19 
of the Federal Mass Transit Act of 
1964, as amended, and 49 CFR 
part 27; or, 45 CFR part 80. 
    (6) A recipient in a non-
urbanized area may execute a 
contract with a government entity 
or a private, non-profit 
organization exempt from 
taxation under subsection 
501(c)(1), 501(c)(3), 501(c)(4), or 
501(c)(19) of the Internal 
Revenue Code to provide charter 
service upon obtaining a 
certification from that entity or 
organization which states that: 
 
    [the entity/organization] 
certifies that it is a government 
entity or an organization exempt 
from taxation under subsection 
501(c)(1), 501(c)(3), 501(c)(4), or 
501(c)(19) of the Internal 
Revenue Code; more than 50% of 
the passengers on this charter trip 
will be elderly; the requested 
charter trip is consistent with the 
function and purpose of [the 
entity/organization]; and the 
charter trip will be organized and 
operated in compliance with Title 
VI of the Civil Rights Act of 
1964, as amended; and, Section 
19 of the Federal Mass Transit 
Act of 1964, as amended, and 49 
CFR part 27; or, 45 CFR part 80. 
 
    (7) A recipient may provide 
charter service directly to the 
customer where a formal 
agreement has been executed 
between the recipient and all 
private charter operators it has 
determined to be willing and able 
in accordance with this part, 
provided that: 
    (i) The agreement specifically 
allows the recipient to provide the 
particular type of charter trip; 

    (ii) The recipient has provided 
for such an agreement in its 
annual public charter notice 
published pursuant to this part 
before undertaking any charter 
service pursuant to this exception; 
and  
    (iii) If a recipient has received 
several responses to its annual 
public charter notice but ceased 
its review process after 
determining that one private 
operator was willing and able, it 
must, before concluding a formal 
charter agreement under this 
section, complete the review 
process to ensure that all the 
willing and able private operators 
are valid parties to the agreement. 
    (8) During the demonstration 
period described in paragraph 
(b)(8)(iv) of this section, 
recipients in the FTA-selected 
sites may submit applications to 
provide charter service to an 
advisory panel equally 
representative of public transit 
providers or local business 
organizations and local private 
operators, and which has either 
been created for such purpose by 
the grantee, the State Department 
of Transportation (State DOT), or 
metropolitan planning 
organization (MPO), or which is 
part of the recipient's existing 
private sector consultation 
process. 
    (i) The advisory panel will 
forward these applications to the 
State DOT or MPO, which will 
grant those recommended by 
unanimous vote of the advisory 
panel. 
    (ii) If the advisory panel does 
not unanimously endorse an 
application, the State DOT or 
MPO will make a decision to 
grant or deny the application 
based on the following criteria: 
    (A) Cost evaluation. A 
recipient may provide charter 
service when it can do so at a 
significantly lower cost than can 
private charter operators. Cost 

differences may be considered 
significant when there is 
approximately a twenty percent 
difference between the average 
charge for service by private 
operators and the recipient's fully 
allocated cost of providing the 
service, or when the advisory 
panel determines them to be 
significant. 
    (B) Equipment uniqueness. A 
recipient may provide charter 
service using equipment that is 
not available from a private 
source, when such  
equipment is essential to the 
purpose of the charter trip. 
    (C) Service nature. A recipient 
may provide unscheduled or 
demand responsive service that 
could not be provided by a private 
operator without advance notice 
or at a substantial surcharge to the 
customer. 
    (D) Specific local factors. A 
recipient may provide service 
which responds to a clear need 
that cannot be met by the local 
private sector, and which is 
important to the economic or 
social health and vitality of the 
local area. 
    (iii) The State DOT or MPO 
may not grant applications to 
provide service that would 
jeopardize the economic vitality 
of individual private charter 
operators or would seriously 
detract from private charter 
business. 
    (iv) The service described in 
this subsection may be provided 
only during the demonstration 
program to be conducted through 
October 31, 1995, in the 
following sites: 
    (A) Monterey, California; 
    (B) Oklahoma City, Oklahoma; 
    (C) St. Louis, Missouri; 
    (D) Yolo County, California; 
    (E) Four sites within the State 
of Michigan. 
    (c) The process for requesting 
and granting an exception under 
49 CFR 604.9(b)(3): 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 4 277 

    (1) The recipient must provide 
the private charter operators that 
it has determined are willing and 
able in accordance with this part 
with a written notice explaining 
why it is seeking an exception and 
state that they have at least 30 
days to submit written comments 
to the recipient on the request; 
    (2) The recipient must send a 
copy of the notice, all comments 
received, and any further 
information it desires in support 
of its request to the Chief 
Counsel. 
    (3) The Chief Counsel shall 
review the materials submitted 
and issue a written decision 
denying or granting in whole or in 
part the request. In making this 
decision, the Chief Counsel may 
seek such additional information 
as the Chief Counsel determines 
is needed. 
    (4) Any exception that the 
Chief Counsel grants under 49 
CFR 604.9(b)(3) shall be 
effective for not longer than 12 
months from the date that the 
Chief Counsel grants it. 
    (d) The process for requesting 
and granting and exception under 
49 CFR 604.9(b)(4): 
    (1) The recipient must submit 
its petition for an exception to the 
Administrator at least 90 days 
prior to the day or days on which 
it desires to provide charter 
service. 
    (2) The petition must describe 
the event, explain how it is 
special, and explain the amount of 
charter service which private 
charter operators are not capable 
of providing. 
    (3) The Administrator will 
review the materials and issue a 
written decision denying or 
granting in whole or in part the 
request. In making this decision, 
the Administrator may seek such 
additional information as the 
Administrator determines is 
needed. 

    (4) Any exception granted by 
the Administrator under 49 CFR 
604.9(b)(4) shall be effective 
solely for the event for which the 
recipient requests an exception. 
    (e) Any charter service that a 
recipient provides under any of 
the  
exceptions in this part must be 
incidental charter service. 
 
Sec. 604.11  Procedures for 
determining if there are any 
willing and able private charter 
operators. 
    (a) To determine if there is at 
least one private charter operator 
willing and able to provide the 
charter service that the recipient 
desires to provide, the recipient 
must complete a public 
participation process: 
    (1) At least 60 days before it 
desires to begin to provide charter 
service if it is not doing so on 
May 13, 1987; or  
    (2) Not more than 90 days after 
May 13, 1987 if the recipient is 
providing charter service on May 
13, 1987 and desires to continue 
to provide charter service. 
    (b) The public participation 
process must at a minimum 
include: 
    (1) Placing a notice in a 
newspaper, or newspapers, of 
general circulation within the 
proposed geographic charter 
service area; 
    (2) Sending a copy of the 
notice to all private charter 
service operators in the proposed 
geographic charter service area 
and to any private charter service 
operator that requests notice; 
    (3) Sending a copy of the 
notice to the United Bus Owners 
of America , 1300 L Street, NW., 
suite 1050, Washington, DC 
20005, and the American Bus 
Association, 1100 New York 
Avenue, NW, Suite 1050, 
Washington, DC 20005-3934. 
    (c) The notice must: 
    (1) State the recipient's name; 

    (2) Describe the charter service 
that the recipient proposes to 
provide limited to the days, times 
of day, geographic area, and 
categories of revenue vehicle, but 
not the capacity or the duration of 
the charter service. 
    (3) Include a statement 
providing any private charter 
operator desiring to be considered 
willing and able with at least 30 
days from the date of the notice to 
submit written evidence to prove 
that it is willing and able; 
    (4) State the address to which 
the evidence must be sent. 
    (5) Include a statement that the 
evidence necessary for the 
recipient to determine if a private 
charter operator is willing and 
able includes only the following: 
    (i) A statement that the private 
operator has the desire and the 
physical capability to actually 
provide the categories of revenue 
vehicle specified; and 
    (ii) A copy of the documents to 
show that the private charter 
operator has the requisite legal 
authority to provide the proposed 
charter service and that it meets 
all necessary safety certification, 
licensing and other legal 
requirements to provide the 
proposed charter service. 
    (6) Include a statement that the 
recipient shall review only that 
evidence submitted by the 
deadline, shall complete its 
review within 30 days of the 
deadline, and within 60 days of 
the deadline shall inform each 
private operator that submitted 
evidence what the results of the 
review are. 
    (7) Include a statement that the 
recipient shall not provide any 
charter service using equipment 
or facilities funded under the Acts 
to the extent that there is at least 
one willing and able private 
charter operator unless the 
recipient qualifies for one or more 
of the exceptions in 49 CFR 
604.9(b). 
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    (d) Any recipient that desires to 
continue to provide charter 
service using FTA funded 
equipment or facilities shall 
follow the procedures in 49 CFR 
604.11 (b) and (c) annually during 
the month in which it published 
its first newspaper notice to 
redetermine the extent to which 
there is at least one willing and 
able private charter operator. 
    (e) Any recipient, including the 
State in State administered 
programs, may elect to comply 
with this procedure for all of its 
subrecipients, or delegate this 
responsibility to the subrecipients, 
or delegate this responsibility to 
only some of its subrecipients. 
 
Sec. 604.13  Reviewing evidence 
submitted by private charter 
operators. 
    (a) The recipient shall review 
the evidence submitted in 
response to the notice given under 
49 CFR 604.11 within 30 days of 
the deadline for the submission of 
evidence. 
    (b) Within 60 days of the 
deadline for the submission of 
evidence, the recipient shall 
notify each private charter 
operator that submitted evidence 
of the recipient's decision. 
    (c) The recipient must review 
the evidence submitted to 
determine if the evidence proves 
that the private charter operator 
has: 
    (1) The desire and the physical 
capability to actually provide 
charter service using the 
categories of revenue vehicles; 
and  
    (2) The required legal authority 
and the necessary safety 
certifications, licenses and other 
legal requirements to provide 
charter service. 
    (d) The recipient must 
determine that a private charter 
operator which meets the 
requirements in 49 CFR 604.13(c) 
is willing and able. 

    (e) A recipient may look 
behind the evidence submitted by 
a private charter operator only if 
the recipient has reasonable cause 
to believe that some or all of the 
evidence has been falsified. 
    (f) A recipient may, within its 
discretion, stop reviewing the 
evidence submitted by private 
charter operators when the 
recipient has determined that 
there is one or more private 
charter operators willing and able 
to provide all of the charter 
service that the recipient proposed 
to provide in its notice. A 
recipient may, however, review 
the evidence submitted by all 
private charter operators and 
create a roster of willing and able 
private charter operators. 
    (g) The entity that complies 
with the public participation 
process under 49 CFR 604.11(e) 
shall be responsible for with the 
requirements in 49 CFR 604.13. 
 
 
 
Subpart B--Complaint Process 
  
Sec. 604.15  Filing a complaint. 
    (a) An interested party 
(``complainant'') who believes 
that a recipient is in violation of 
the requirements of this part may 
submit a written complaint to the 
FTA Regional Administrator. The 
complainant shall also send a 
copy of the complaint to the 
recipient (``respondent''). 
    (b) If the Regional 
Administrator determines that the 
complaint is not without obvious 
merit and that it states grounds on 
which relief may be granted, the 
Regional Administrator shall 
advise the complainant and 
respondent to attempt to 
conciliate the dispute. The period 
for informal conciliation shall last 
for up to 30 days from the date of 
receipt of the Regional 
Administrator's order unless an 

extension is mutually agreed upon 
by the parties. 
    (c) If the parties are unable to 
conciliate the dispute, either party 
may so notify the Regional 
Administrator in writing. The 
Regional Administrator shall send 
a copy of the complaint to the 
respondent and provide it with 30 
days from the receipt of the notice 
to provide written evidence to 
show that no violation has 
occurred. The respondent shall 
provide a copy of this information 
to the complainant. 
    (d) After the Regional 
Administrator receives that 
respondent's evidence, the 
Regional Administrator shall 
inform the complainant that it has 
30 days from the receipt of the 
notice to rebut the respondent's 
evidence. The complainant shall 
provide a copy of its rebuttal to 
the respondent. 
    (e) The Regional Administrator 
shall review the evidence 
submitted and prepare a written 
decision. The Regional 
Administrator shall attempt to 
transmit the written decision to 
the parties within 30 days of 
receiving all of the evidence. 
    (f) If the Regional 
Administrator determines that 
further investigation is necessary, 
including the submission of 
additional information or the 
holding of an informal evidentiary 
hearing, the Regional 
Administrator shall so inform the 
parties in writing. 
    (g) Either party may request an 
informal evidentiary hearing prior 
to the transmission of the 
Regional Administrator's 
decision. The Regional 
Administrator may grant or deny 
the request. 
    (h) If an informal evidentiary 
hearing is held, the date and 
location shall be arranged by the 
Regional Administrator in 
consultation with the parties. Any 
new evidence introduced by the 
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parties at the informal evidentiary 
hearing shall be submitted to the 
Regional Administrator within 10 
days after the hearing. 
    (i) The Regional Administrator 
may extend the deadlines imposed 
in  
this part for administrative 
convenience by notifying all 
parties in writing of the 
extensions. 
 
Sec. 604.17  Remedies. 
    (a) If the Regional 
Administrator determines that a 
violation of this part has occurred, 
the Regional Administrator may 
order such remedies as the 
Regional Administrator 
determines are appropriate. 
    (b) If the Regional 
Administrator determines that 
there has been a continuing 
pattern of violation of this part, 
the Regional Administrator may 
bar the respondent from the 
receipt of further financial 
assistance for mass transportation 
facilities and equipment. 
 
Sec. 604.19  Appeals. 

    (a) The losing party may appeal 
the Regional Administrator's 
decision to the Administrator 
within 10 days of receipt of the 
decision. The losing party 
(''appellant'') shall include in its 
appeal the basis for the appeal and 
evidence to support the position. 
The appellant shall send a copy of 
the appeal to the prevailing party 
(''appellee''). 
    (b) The Administrator will only 
take action on an appeal if the 
appellant presents evidence that 
there are new matters of fact or 
points of law that were not 
available or not known during the 
investigation of the complaint. 
    (c) If the Administrator takes 
action on an appeal, the 
Administrator shall provide the 
appellee with 10 days from the 
receipt of the notice to respond to 
the evidence contained in the 
appeal. 
    (d) The Administrator shall 
send a copy of the appellee's 
response to the appellant and 
provide it with 10 days from the 
receipt of the notice to rebut the 
appellee's response. 

    (e) The Administrator shall 
endeavor to make a final 
determination  
on the appeal within 10 days of 
the receipt of the appellant's 
rebuttal. 
 
 
Sec. 604.21  Judicial review. 
    The Regional Administrator's 
decision, or the Administrator's 
decision on appeal, shall be final 
and conclusive on all parties, but 
it is subject to judicial review 
pursuant to sections 701-706 of 
Title 5 of the United States Code. 
 

Appendix A to Part 604 
 
    The following is a list of 
Federal assistance programs 
administered under the United 
States Department of Health and 
Human Services (HHS). The 
financial assistance under each of 
these HHS programs includes 
funding for the transportation 
needs of the program 
beneficiaries. 
 

 
 
Appendix A to Part 604 
 The following is a list of Federal assistance programs administered under the United States Department of Health and 
Human Services (HHS).  The financial assistance under each of these HHS programs includes funding for the 
transportation needs of the program beneficiaries. 
Program title Agency 
Project Grant and Cooperative Agreements for 
Tuberculosis Control Programs 

Public Health Service, HHS. 

Mental Health Service for Cuban Entrants Public Health Service, HHS. 
Mental Health Planning and Demonstration Projects Public Health Service, HHS. 
Alcohol, Drug Abuse Treatment and Rehabilitation Block 
Grant 

Public Health Service, HHS. 

Family Planning-Services Public Health Service, HHS. 
Community Health Centers Public Health Service, HHS. 
Indian Health Services--Health Management Development 
Program 

Public Health Service, HHS. 

Migrant Health Centers Grants Public Health Service, HHS. 
Childhood Immunization Grants Public Health Service, HHS. 
Administration for Children, Youth and Families (ACYF)-
-Head Start. 

Office of Human Development Services, HHS 

ACYF Child Welfare Research and Demonstration 
Program 

Office of Human Development Services, HHS 

ACYF Runaway and Homeless Youth Office of Human Development Services, HHS 
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ACYF Adoption Opportunities Office of Human Development Services, HHS 
ACYF Child Abuse and Neglect (State Grants) Office of Human Development Services, HHS 
ACYF Child Abuse and Neglect Discretionary Office of Human Development Services, HHS 
Administration for Native Americans (ANA) Native 
American Programs—Financial Assistance Grants. 

Office of Human Development Services 

ANA Research, Demonstration and Evaluation Office of Human Development Services 
ANA Training and Technical Assistance Office of Human Development Services 
Administration of Developmental Disabilities (ADD)--
Basic Support and Advocacy Grants. 

Office of Human Development Services 

ADD Special Projects Office of Human Development Services 
ADD University Affiliated Facilities Office of Human Development Services 
Administration on Aging (ADA) Special Programs for the 
Aging--Grants for Services and Senior Centers 

Office of Human Development Services, HHS Title III 
Supportive, Part B 

ADA Title III, Part C, Nutrition Services. Office of Human Development Services, HHS 
ADA Grants to Indian Tribes Office of Human Development Services, HHS 
ADA Training, Research and Discretionary Projects and 
Programs 

Office of Human Development Services HHS 

Social Service Block Grant. Office of Human Development Services HHS 
Medical Assistance Program Title XIX Health Care Financing Medicaid; Administration,  HHS 
Medicare--Supplemental Medical Insurance Health Care Financing Administration, HHS 
Aid to Families with Dependent Children Family Support (AFDC)--Maintenance Assistance 

Administration, HHS 
Work Incentive Program Family Support Administration, HHS 
Community Service Block Grant (CSBG) Family Support Administration 
CSBG Discretionary Awards Family Support Administration 
CSBG Discretionary Awards--Community Food and 
Nutrition. 

Family Support Administration 

Social Security--Disability Insurance. Social Security Administration, HHS. 
Supplemental Security Income Social Security Administration, HHS. 
Home Health Services and Training Public Health Service, HHS. 
Coal Miners Respiratory Impairment Treatment Clinics 
and Services 

Public Health Service, HHS. 

Preventive Health Services—Sexually Transmitted 
Diseases Control Grants 

Public Health Service, HHS. 

Health Programs for Refugees Public Health Service, HHS. 
[53 FR 53355, Dec. 30, 1988]  
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49 CFR PART 605—School Bus Operations 
 
[Code of Federal Regulations] 
[Title 49, Volume 5] 
[Revised as of October 1, 2002] 
From the U.S. Government Printing 
Office via GPO Access 
 
TITLE 49--TRANSPORTATION 
  
CHAPTER VI--FEDERAL 
TRANSIT ADMINISTRATION, 
DEPARTMENT OF 
TRANSPORTATION 
  
PART 605--SCHOOL BUS 
OPERATIONS 
 
Table of Contents 
  
Subpart A--General 
  
Sec. 605.1  Purpose. 
    (a) The purpose of this part is to 
prescribe policies and procedures to 
implement section 109(a) of the 
National Mass Transportation 
Assistance Act of 1974 (Pub. L. 93-
503; November 26, 1974; 88 Stat. 
1565). Section 109(a) adds a new 
section 3(g) to the Federal Mass 
Transit Act of 1964, as amended (49 
U.S.C. 1602(g)) and differs from 
section 164(b) of the Federal-Aid 
Highway Act of 1973 (49 U.S.C. 
1602a(b)) in that section 3(g) applies 
to all grants for the construction or 
operation of mass transportation 
facilities and equipment under the 
Federal Mass Transit Act, and is not 
limited to  
grants for the purchase of buses as is 
section 164(b). 
    (b) By the terms of section 3(g) no 
Federal financial assistance may be 
provided for the construction or 
operation of facilities and equipment 
for use in providing public mass 
transportation service to an applicant 
unless the applicant and the 
Administrator enter into an 
agreement that the applicant will not 
engage in school bus operations 

exclusively for the transportation of 
students and school personnel, in 
competition with private school bus 
operators. 
 [Revised as of October 1, 2002] 
From the U.S. Government Printing 
Office via GPO Access 
 
Sec. 605.2  Scope. 
    These regulations apply to all 
recipients of financial assistance for 
the construction or operation of 
facilities and equipment for use in 
providing mass transportation under: 
(a) The Federal Mass Transit Act of 
1964, as amended (49 U.S.C. 1601 et 
seq.); (b) 23 U.S.C. 142 (a) and (c); 
and 23 U.S.C. 103 (e)(4). 
 
Sec. 605.3  Definitions. 
    (a) Except as otherwise provided, 
terms defined in the Federal Mass 
Transit Act of 1964, as amended (49 
U.S.C. 1604, 1608) are used in this 
part as so defined. 
    (b) For purposes of this part-- 
    The Acts means the Federal Mass 
Transit Act of 1964, as amended (49 
U.S.C. 1601 et seq.); 23 U.S.C. 142 
(a) and (c); and 23 U.S.C. 103(e)(4). 
    Administrator means the Federal 
Mass Transit Administrator or his 
designee. 
    Adequate transportation means 
transportation for students and school 
personnel which the Administrator 
determines conforms to applicable 
safety laws; is on time; poses a 
minimum of discipline problems; is 
not subject to fluctuating rates; and is 
operated efficiently and in harmony 
with state educational goals and 
programs. 
    Agreement means a contractual 
agreement required under section 
3(g) of the Federal Mass Transit Act 
of 1964, as amended (49 U.S.C. 
1602(g)). 
    Applicant means applicant for 
assistance under the Acts. 

    Assistance means Federal financial 
assistance for the purchase of buses 
and the construction or operation of 
facilities and equipment for  
use in providing mass transportation 
services under the Acts, but does  
not include research, development 
and demonstration projects funded 
under the Acts. 
    Grant contract means the contract 
between the Government and the 
grantee which states the terms and 
conditions for assistance under the 
Acts. 
    Government means the 
Government of the United States of 
America. 
    Grantee means a recipient of 
assistance under the Acts. 
    Incidental means the transportation 
of school students, personnel  
and equipment in charter bus 
operations during off peak hours 
which does not interfere with 
regularly scheduled service to the 
public (as defined in the Opinion of 
the Comptroller General of the 
United States, B160204, December 7, 
1966, which is attached as appendix 
A of this part). 
    Interested party means an 
individual, partnership, corporation, 
association or public or private 
organization that has a financial 
interest which is adversely affected 
by the act or acts of a grantee with 
respect to school bus operations. 
    Reasonable Rates means rates 
found by the Administration to be fair 
and equitable taking into 
consideration the local conditions 
which  
surround the area where the rate is in 
question. 
    School bus operations means 
transportation by bus exclusively for 
school students, personnel and 
equipment in Type I and Type II 
school vehicles as defined in 
Highway Safety Program Standard 
No. 17. 
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    Tripper service means regularly 
scheduled mass transportation service 
which is open to the public, and 
which is designed or modified to 
accommodate the needs of school 
students and personnel, using various 
fare collections or subsidy systems. 
Buses used in tripper service must be 
clearly marked as open to the public 
and may not carry designations such 
as ``school bus'' or ``school special''. 
These buses may stop only at a 
grantee or operator's regular service 
stop. All routes traveled by tripper 
buses must be within a grantee's or 
operator's regular route service as 
indicated in their published route 
schedules. 
    Urban area means the entire area in 
which a local public body is 
authorized by appropriate local, State 
and Federal law to provide regularly 
scheduled mass transportation 
service. This includes all areas which 
are either: (a) Within an ``urbanized 
area'' as defined and fixed in 
accordance with 23 CFR part 470, 
subpart B; or (b) within an ``urban 
area'' or other built-up place as 
determined by the Secretary under 
section 12(c)(4) of the Federal Mass 
Transit Act of 1964, as amended (49 
U.S.C. 1608(c)(4)). 
 
Sec. 605.4  Public hearing 
requirement. 
    Each applicant who engages or 
wishes to engage in school bus 
operations shall afford an adequate 
opportunity for the public to consider 
such operations at the time the 
applicant conducts public hearings to 
consider the economic, social or 
environmental effects of its requested 
Federal financial assistance under 
section 3(d) of the Federal Mass 
Transit Act of 1964, as amended (49 
U.S.C. 1602(d)). 
 
 
 
Subpart B--School Bus Agreements 
 
Sec. 605.10  Purpose. 

    The purpose of this subpart is to 
formulate procedures for the 
development of an agreement 
concerning school bus operations. 
 
Sec. 605.11  Exemptions. 
    A grantee or applicant may not 
engage in school bus operations in 
competition with private school bus 
operators unless it demonstrates to 
the satisfaction of the Administrator 
as follows: 
    (a) That it operates a school system 
in its urban area and also operates a 
separate and exclusive school bus 
program for that school  
system; or 
    (b) That private school bus 
operators in the urban area are unable 
to provide adequate transportation, at 
a reasonable rate, and in conformance 
with applicable safety standards; or 
    (c) That it is a state or local public 
body or agency thereof (or a direct 
predecessor in interest which has 
acquired the function of so 
transporting schoolchildren and 
personnel along with facilities to be 
used therefor) who was so engaged in 
school bus operations: 
    (1) In the case of a grant involving 
the purchase of buses--anytime  
during the 12-month period 
immediately prior to August 13, 
1973. 
    (2) In the case of a grant for 
construction or operating of facilities 
and equipment made pursuant to the 
FT Act as amended (49 U.S.C. 1601 
et seq.), anytime during the 12-month 
period immediately prior to 
November 26, 1974. 
 
Sec. 605.12  Use of project 
equipment. 
    No grantee or operator of project 
equipment shall engage in school bus 
operations using buses, facilities or 
equipment funded under the Acts. A 
grantee or operator may, however, 
use such buses, facilities and 
equipment for the transportation of 
school students, personnel and 
equipment in incidental charter bus 
operations. Such use of project 

equipment is subject to part 604 of 
Federal Mass Transit Regulations. 
 
Sec. 605.13  Tripper service. 
    The prohibition against the use of 
buses, facilities and equipment  
funded under the Acts shall not apply 
to tripper service. 
Sec. 605.14  Agreement. 
    Except as provided in Sec. 605.11 
no assistance shall be provided under 
the Acts unless the applicant and the 
Administrator shall have  
first entered into a written agreement 
that the applicant will not engage in 
school bus operations exclusively for 
the transportation of students and 
school personnel in competition with 
private school bus operators. 
 
Sec. 605.15  Content of agreement. 
    (a) Every grantee who is not 
authorized by the Administrator 
under Sec. 605.11 of this part to 
engage in school bus operations shall, 
as a condition of assistance, enter into 
a written agreement required by Sec. 
605.14 which shall contain the 
following provisions: 
    (1) The grantee and any operator of 
project equipment agrees that it will 
not engage in school bus operations 
in competition with private school 
bus operators. 
    (2) The grantee agrees that it will 
not engage in any practice which 
constitutes a means of avoiding the 
requirements of this agreement, part 
605 of the Federal Mass Transit 
Regulations, or section 164(b) of the 
Federal-Aid Highway Act of 1973 
(49 U.S.C. 1602a(b)). 
    (b) Every grantee who obtains 
authorization from the Administrator 
to engage in school bus operations 
under Sec. 605.11 of this part shall, 
as a condition of assistance, enter into 
a written agreement required by Sec. 
605.14 of this part which contains the 
following provisions: 
    (1) The grantee agrees that neither 
it nor any operator of project 
equipment will engage in school bus 
operations in competition with 
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private school bus operators except as 
provided herein. 
    (2) The grantee, or any operator of 
project equipment, agrees to 
promptly notify the Administrator of 
any changes in its operations which 
might jeopardize the continuation of 
an exemption under Sec. 605.11. 
    (3) The grantee agrees that it will 
not engage in any practice which 
constitutes a means of avoiding the 
requirements of this agreement, part 
605 of the Federal Transit 
Administration regulations or section 
164(b) of the Federal-Aid Highway 
Act of 1973 (49 U.S.C. 1602a(b)). 
    (4) The grantee agrees that the 
project facilities and equipment shall 
be used for the provision of mass 
transportation services within its 
urban area and that any other use of 
project facilities and equipment will 
be incidental to and shall not interfere 
with the use of such facilities and 
equipment in mass transportation 
service to the ublic. 
 
Sec. 605.16  Notice. 
    (a) Each applicant who engages or 
wishes to engage in school bus 
operations shall include the following 
in its application: 
    (1) A statement that it has provided 
written notice to all private school 
bus operators operating in the urban 
area of its application for assistance 
and its proposed or existing school 
bus operations; 
    (2) A statement that it has 
published in a newspaper of general 
circulation in its urban area a notice 
of its application and its proposed or 
existing school bus operations; 
    (b) The notice required by 
paragraphs (a) (1) and (2) of this 
section shall include the following 
information: 
    (1) A description of the area to be 
served by the applicant. 
    (2) An estimation of the number of 
each type of bus which will be 
employed on the proposed school bus 
operations, and the number of 
weekdays those buses will be 
available for school bus operations. 

    (3) A statement of the time, date, 
and place of public hearings required 
under section 3(d) of the Federal 
Mass Transit Act of 1964, as 
amended (49 U.S.C. 1602(d)), to be 
held on the application for assistance. 
    (4) A statement setting forth 
reasons the applicant feels it should 
be allowed to engage in school bus 
operations under Sec. 605.11 of this 
part. 
    (c) Copies of the application for 
assistance and notice required by 
paragraph (a) of this shall be 
available for inspection during the 
regular business hours at the office of 
the applicant. 
 
Sec. 605.17  Certification in lieu of 
notice. 
    If there are no private school bus 
operators operating in the applicant's 
urban area, the applicant may so 
certify in its application in lieu of 
meeting the requirements of Sec. 
605.16. This certification shall be 
accompanied by a statement that the 
applicant has published, in a 
newspaper of general circulation in 
its urban area, a notice stating that it 
has applied for assistance as provided 
under Sec. 605.16(b) and that it has 
certified that there are no private 
school bus operators operating in its 
urban area. A copy of the notice as 
published shall be included. 
 
Sec. 605.18  Comments by private 
school bus operators. 
    Private school bus operators may 
file written comments on an 
applicant's proposed or existing 
school bus operations at the time of 
the public hearing held pursuant to 
section 3(d) of the Federal Mass 
Transit Act of 1964, as amended (49 
U.S.C. 1602(d)). The comments of 
private school bus operators must be 
submitted by the applicant to the 
Administrator together with the 
transcript of this public hearing. 
 
Sec. 605.19  Approval of school bus 
operations. 

    (a) The Administrator will consider 
the comments filed by private school 
bus operators prior to making any 
findings regarding the applicant's 
proposed or existing school bus 
operations. 
    (b) After a showing by the 
applicant that it has complied with 
the requirements of 49 U.S.C. 
1602(d) and this subpart, the 
Administrator may approve its school 
bus operations. 
    (c) If the Administrator finds that 
the applicant has not complied with 
the notice requirement of this part or 
otherwise finds that the applicant's 
proposed or existing school bus 
operations are unacceptable, he will 
so notify the applicant in writing, 
stating the reasons for his findings. 
    (d) Within 20 days after receiving 
notice of adverse findings from the 
Administrator, an applicant may file 
written objections to the 
Administrator's findings or submit a 
revised proposal for its school bus 
operations. If an applicant revises its 
proposed or existing school bus 
operations, it shall mail a copy of 
these revisions along with the 
findings of the administrator to 
private school bus operators required 
to be notified under Sec. 605.16. 
    (e) Private school bus operators 
who receive notice under paragraph 
(d) of this section may within 20 days 
after receipt of notice file written 
comments on the proposed revisions 
with the Administrator. The 
Administrator will consider these 
comments prior to his approval of a 
proposed revision by the applicant. 
 
 
 
Sec. 605.20  Modification of prior 
agreements. 
    (a) Any grantee which, prior to the 
adoption of this part, entered into an 
agreement required by section 164(b) 
of the Federal-Aid Highway Act of 
1973 (49 U.S.C. 1602(a)(b)), or 
section 3(g) of the Federal Mass 
Transit Act of 1964, as amended (49 
U.S.C. 1602(g)), who engages or 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 4 284 

wishes to engage in school bus 
operations in competition with 
private school bus operators, shall 
seek modification of that agreement 
in accordance with paragraphs (b) 
through (d) of this section. 
    (b) The grantee shall develop a 
statement setting forth in detail the 
reasons it feels it should be allowed 
to engage in school bus operations 
under Sec. 605.11 of this part. A copy 
of the statement should be provided 
private school bus operators who 
provide service in the grantee's urban 
area. 
    (c) The grantee shall allow 30 days 
for persons receiving notice under 
this section to respond with written 
comments concerning its proposed or 
existing school bus operations. 
    (d) After receiving written 
comments, the grantee shall send his 
proposal with written comments 
thereon to the Administrator for his 
review under Sec. 605.17. 
 
Subpart C--Modification of Prior 
Agreements and Amendment of 
Application for Assistance 
 
Sec. 605.21  Amendment of 
applications for assistance. 
    Pending applications for assistance 
upon which public hearings have 
been held pursuant to section 3(d) of 
the Federal Mass Transit Act of 1964, 
as amended (49 U.S.C. 1602(d)), and 
applications which have been 
approved by the Administrator but 
for which no grant contract has been 
executed, shall be amended by the 
applicant to conform to this part by 
following the procedures of Sec. 
605.20(b) through (d). 
 
Subpart D--Complaint Procedures 
and Remedies 
 
Sec. 605.30  Filing a complaint. 

    Any interested party may file a 
complaint with the Administrator 
alleging a violation or violations of 
terms of an agreement entered into 
pursuant to Sec. 605.14. A complaint 
must be in writing, must specify in 
detail the action claimed to violate 
the agreement, and must be 
accompanied by evidence sufficient 
to enable the Administrator to make a 
preliminary determination as to 
whether probable cause exists to 
believe that a violation of the 
agreement has taken place. 
 
Sec. 605.31  Notification to the 
respondent. 
    On receipt of any complaint under 
Sec. 605.30, or on his own motion if 
at any time he shall have reason to 
believe that a violation may have 
occurred, the Administrator will 
provide written notification to the 
grantee concerned (hereinafter called 
``the respondent'') that a violation has 
probably occurred. The Administrator 
will inform the respondent of the 
conduct which constitutes a probable 
violation of the agreement. 
 
Sec. 605.32  Accumulation of 
evidentiary material. 
    The Administrator will allow the 
respondent not more than 30 days to 
show cause, by submission of 
evidence, why no violation should be 
deemed to have occurred. A like 
period shall be allowed to the 
complainant, if any, during which he 
may submit evidence to rebut the 
evidence offered by the respondent. 
The Administrator may undertake 
such further investigation, as he may 
deem necessary, including, in his 
discretion, the holding of an 
evidentiary hearing or hearings. 
 
 
Sec. 605.33  Adjudication. 

    (a) After reviewing the results of 
such investigation, including hearing 
transcripts, if any, and all evidence 
submitted by the parties, the 
Administrator will make a written 
determination as to whether the  
respondent has engaged in school bus 
operations in violation of the terms of 
the agreement. 
    (b) If the Administrator determines 
that there has been a violation of the 
agreement, he will order such 
remedial measures as he may deem 
appropriate. 
    (c) The determination by the 
Administrator will include an 
analysis and explanation of his 
findings. 
 
Sec. 605.34  Remedy where there 
has been a violation of the 
agreement. 
    If the Administrator determines, 
pursuant to this subpart, that there has 
been a violation of the terms of the 
agreement, he may bar a grantee or 
operator from the receipt of further 
financial assistance for mass 
transportation facilities and 
equipment. 
 
Sec. 605.35  Judicial review. 
    The determination of the 
Administrator pursuant to this subpart 
shall be final and conclusive on all 
parties, but shall be subject to judicial 
review pursuant to title 5 U.S.C. 701-
706. 
 
Subpart E--Reporting and Records 
 
Sec. 605.40  Reports and information. 
    The Administrator may order any 
grantee or operator for the grantee, to 
file special or separate reports setting 
forth information relating to any 
transportation service rendered by 
such grantee or operator, in addition 
to any other reports required by this 
part. 

 
 

 
 

Appendix A to Part 605 
 
Comptroller General of the United States,  



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 4 285 

Washington, DC, 
 December 7, 1966. 
    Dear Mr. Wilson: The enclosure with your letter of October 4, 1966, concerns the legality of providing a grant under 
the Federal Mass Transit Act of 1964 to the City of San Diego, (City), California. The problem involved arises in 
connection with the definition in subsection 9(d)(5) of the Act, 49 U.S.C. 1608(d)(5), excluding charter or sightseeing 
service from the term ``mass transportation.'' 
    It appears from the enclosure with your letter that the City originally included in its grant application a request for 
funds to purchase 8 buses designed for charter service. Subsequently the City amended its application by deleting a 
request for a portion of the funds attributable to the charter bus coaches. However, in addition to the 8 specially designed 
charter buses initially applied for, the City allegedly uses about 40 of its transit type buses to a substantial extent for 
charter-type services. In light of these factors surrounding the application by the City, the enclosure requests our opinion 
with regard to the legality of grants under the Act as it applies to certain matters (in effect questions), which are 
numbered and quoted below and answered in the order presented. 
    Number one: 
    ``The grant of funds to a City to purchase buses and equipment which are intended for substantial use in the general 
charter bus business as well as in the Mass Transportation type business.'' 
    The Federal Mass Transit Act of 1964 does not authorize grants to assist in the purchase of buses or other equipment 
for any service other than urban mass transportation service. Section 3(a) of the Act limits the range of eligible facilities 
and equipment to ``* * * buses and other rolling stock, and other real or personal property needed for an efficient and 
coordinated mass transportation system.'' In turn, ``mass transportation'' is defined, in section 9(d)(5) of the Act, 
specifically to exclude charter service. We are advised by the Department of Housing and Urban Development (HUD) 
that under these provisions, the Department has limited its grants to the purchase of buses of types suitable to meet the 
needs of the particular kind of urban mass transportation proposed to be furnished by the applicant.'' 
    HUD further advises that: 
    ``One of the basic facts of urban mass transportation operations is that the need for rolling stock is far greater during 
the morning and evening rush hours on weekdays than at any other time. For that reason, any system which has 
sufficient rolling stock to meet the weekday rush-hour needs of its customers must have a substantial amount of 
equipment standing idle at other times, as well as drivers and other personnel being paid when there is little for them to 
do. To relieve this inefficient and uneconomical situation, quite a number of cities have offered incidental charter service 
using this idle equipment and personnel during the hours when the same are not needed for regularly scheduled runs. 
Among the cities so doing are Cleveland, Pittsburgh, Alameda, Tacoma, Detroit and Dallas. 
    ``Such service contributes to the success of urban mass transportation operations by bringing in additional revenues 
and providing full employment to drivers and other employees. It may in some cases even reduce the need for Federal 
capital grant assistance. 
    ``We do not consider that there is any violation of either the letter or the spirit of the Act as a result of such incidental 
use f buses in charter service. To guard against abuses, every capital  
facilities grant contract made by this Department contains the following provisions: 
    `` `Sec. 4. Use of Project Facilities and Equipment--The Public Body agrees that the Project facilities and equipment 
will be used for the provision of mass transportation service within its urban area for the period of the useful life of such 
facilities and equipment. . . . The Public Body further agrees that during the useful life of the Project facilities and 
equipment it will submit to HUD such financial statements and other data as may be deemed necessary to assure 
compliance with this Section.' '' 
    It is our view that grants may be made to a city under section 3(a) of the Act to purchase buses needed by the city for 
an efficient and coordinated mass transportation system, even though the city may intend to use such buses for charter 
use when the buses are not needed on regularly scheduled runs (i.e. for mass transportation purposes) and would 
otherwise be idle. 
    Number two: 
    ``Whether a grant of such funds is proper if charter bus use is incidental to mass public transportation operations. If so, 
what is the definition of incidental use.'' 
    We are advised by HUD that under its legislative authority, it cannot and does not take charter service requirements 
into consideration in any way in evaluating the needs of a local mass transportation system for buses or other equipment. 
    HUD further advises that: 
    ``However, as indicated above, we are of the opinion that any lawful use of project equipment which does not detract 
from or interfere with the urban mass transportation service for which the equipment is needed would be deemed an 
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incidental use of such equipment, and that such use of project equipment is entirely permissible under our legislation. 
What uses are in fact incidental, under this test, can be determined only on a case-by-case basis.'' 
    In view of what we stated above in answer to the first question, the first part of question two is answered in the 
affirmative. 
    As to the second part of the question, in Security National Insurance Co. v. Secuoyah Marina, 246F.2d 830, ``incident'' 
is defined as meaning ``that which appertains to something else which is primary.'' Thus, we cannot say HUD's definition 
of incidental use as set forth above is unreasonable. Under the Act involved grants may be made to purchase buses only 
if the buses are needed for an efficient and coordinated mass transportation system. It would appear that if buses are 
purchased in order to meet this need, and are, in fact, used to meet such need, the use of such buses for charter service 
when not needed for mass transportation services would, in effect, be an ``incidental use,'' insofar as pertinent here. In 
our opinion such incidental use would not violate the provisions of the 1964 Act. 
    Number three: 
    ``The grant of funds for mass public transportation purposes to a City which has expressed an intent to engage in the 
general charter bus business when such funds would in effect constitute a subsidy to the City of its intended charter bus 
operations; i.e. freeing Municipal funds with which to purchase charter bus equipment.'' 
    Section 4(a) of the 1954 Act (49 U.S.C. 1603(a)) provides, in part, as follows: 
    ``* * * The Administrator (now Secretary), on the basis of engineering studies, studies of economic feasibility, and 
data showing the nature and extent of expected utilization of the facilities and equipment, shall estimate what portion of 
the cost of a project to be assisted under section 1602 of this title cannot be reasonably financed from revenues--which 
portion shall hereinafter be called `net project cost'. The Federal grant for such a project shall not exceed two-thirds of 
the net project cost. The remainder of the net project cost shall be provided, in cash, from sources other than Federal 
funds * * *.'' 
    It is clear from the legislative history of the Act involved that  
the ``revenues'' to be considered are mass transportation system revenues including any revenues from incidental charter 
operations. There is nothing in the language of the Act which requires HUD to take into account the status of the general 
funds of an applicant city in 
determining how much capital grant assistance to extend to that city. 
    It should be noted that in a sense nearly every capital grant to a city constitutes a partial subsidy of every activity of 
the city which is supported by tax revenues, since it frees tax revenues for such other uses. 
    Number four: 
    ``With specific reference to the application of the City of San Diego for funds under its application to the Department 
of Housing and Urban Development dated June 2, 1966, whether the Act permits a grant to purchase equipment wherein 
25 percent of such equipment will be used  
either exclusively or substantially in the operation of charter bus services.'' 
    As to the City of San Diego's grant application, we have been advised by HUD as follows: 
    ``As explained above, the Act authorizes assistance only for facilities to be used in mass transportation service. We 
could not, therefore, assist San Diego in purchasing any equipment to be used `exclusively' in the operation of charter 
bus service. Furthermore, as also explained above, assisted mass transportation equipment can be used only incidentally 
for such charter services. 
    ``Whether equipment used `substantially' in such service qualifies under this rule can be answered only in the light of 
the specifics of the San Diego situation. * * * we have already, during our preliminary review of the City's application, 
disallowed about $150,000 of the proposed project cost which was allocated to the purchase of  
eight charter-type buses. 
    ``The final application of the City of San Diego is presently under active consideration by this Department. In 
particular, we have requested the City to furnish additional information as to the nature equipment in charter service, so 
that we can further evaluate the application under the criteria above set forth. We have also requested similar information 
from Mr. Fredrick J. Ruane, who has filed a taxpayers' suit (Superior Court for San Diego County Civil 297329) against 
the City, contesting its authority to engage in  
charter bus operations.'' 
    As indicated above, it is clear that under the Act in question grants may not legally be made to purchase buses to be 
used ``exclusively'' in the operation of charter bus service. However, in view of the purposes of the Act involved it is our 
opinion that a city which has purchased with grant funds buses needed for an efficient mass transportation system, is not 
precluded by the act from using such buses for charter service during idle or off-peak periods when the buses are not 
needed for regularly scheduled runs. As indicated above, such a use would appear to be an incidental use. 
    The fourth question is answered accordingly. 
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    As requested, the correspondence enclosed with your letter is  
returned herewith. 
Sincerely yours, 
 
                                                   Frank H. Weitzel,     
                                         Assistant Comptroller General   
                                                   of the United States. 
    Enclosures: 
    The Honorable Bob Wilson, House of Representatives
. 
 
March 29, 1976. 
 
Inflationary Impact Statement 
 
final regulations on school bus operations 
 
    I certify that, in accordance with Executive Order 11821, dated November 27, 1974, and Departmental implementing 
instructions, an Inflationary Impact Statement is not required for final regulations on School Bus Operations. 
 
                                               Robert E. Patricelli,     
                                                  Federal Mass Transit   
                                                          Administrator. 
TITLE 49--TRANSPORTATION
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Chapter 5 
Fair Labor Standards Act and Contract Work Hours 

This chapter contains the implementing regulations pertaining to the Fair Labor 
Standards Act and the Contract Work Hours and Safety Standards Act.  Those 
regulations include: 

• WH Publication 1282, The Fair Labor Standards Act 
• 40 U.S.C. Chapter 5, Hours of Labor and Safety on Public Works 
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WH Publication 1282 Employment and Standards 
Administration Wage and Hour Division 
U.S. Department Of Labor 
Revised May 1992 
The Fair Labor Standards Act 
(FLSA) establishes minimum wage, 
overtime pay, record-keeping, and 
child labor standards affecting more 
than 80 million full-time and part-
time workers in the private sector and 
in Federal, State, and local 
governments. 
 
The Wage and Hour Division (Wage-
Hour) administers and enforces 
FLSA with respect to private 
employment, State and local 
government employment, and Federal 
employees of the Library of 
Congress, U.S. Postal Service, Postal 
Rate Commission, and the Tennessee 
Valley Authority. The Office of 
Personnel Management is responsible 
for enforcement with regard to all 
other Federal employees. 
 
Special rules apply to State and local 
government employment involving 
fire protection and law enforcement 
activities, volunteer services, and 
compensatory time off in lieu of cash 
overtime pay. 
 
Basic Wage Standards 
Covered nonexempt workers are 
entitled to a minimum wage of not 
less than $4.25 an hour. Overtime pay 
at a rate of not less than one and one-
half times their regular rates of pay is 
required after 40 hours of work in a 
workweek. 
 
Wages required by FLSA are due on 
the regular payday for the pay period 
covered. Deductions made from 
wages for such items as cash or 
merchandise shortages, employer-
required uniforms, and tools of the 
trade, are not legal to the extent that 
they reduce the wages of employees 
below the minimum rate required by 
FLSA or reduce the amount of 
overtime pay due under FLSA. 

 
The FLSA contains some exemptions 
from these basic standards. Some 
apply to specific types of businesses; 
others apply to specific kinds of 
work. 
 
While FLSA does set basic minimum 
wage and overtime pay standards and 
regulates the employment of minors, 
there are a number of employment 
practices which FLSA does not 
regulate. 
 
For example, FLSA does not require: 
(1) vacation, holiday, severance, or 
sick pay; 
(2) meal or rest periods, holidays off, 
or vacations; 
(3) premium pay for weekend or 
holiday work; 
(4) pay raises or fringe benefits; and 
(5) a discharge notice, reason for 
discharge, or immediate payment of 
final wages to terminated employees. 
 
The FLSA does not provide wage 
payment or collection procedures for 
an employee's usual or promised 
wages or commissions in excess of 
those required by the FLSA. 
However, some states do have laws 
under which such claims (sometimes 
including fringe benefits) may be 
filed. 
 
Also, FLSA does not limit the 
number of hours in a day or days in a 
week an employee may be required 
or scheduled to work if the employee 
is at least 16 years old. 
 
These matters are for agreement 
between the employer and the 
employees or their authorized 
representatives. 
 
Who Is Covered? 

All employees of certain enterprises 
having workers engaged in interstate 
commerce, producing goods for 
interstate commerce, or handling, 
selling, or otherwise working on 
goods or materials that have been 
moved in or produced for such 
commerce by any person are covered 
by 
FLSA. 
 
A covered enterprise is the related 
activities performed through unified 
operation or common control by any 
person or persons for a common 
business purpose and -- 
(1) whose annual gross volume of 
sales made or business done is not 
less than $500,000 (exclusive of 
excise taxes at the retail level that are 
separately stated); or 
(2) is engaged in the operation of a 
hospital, an institution primarily 
engaged in the care of those who are 
physically or mentally ill or disabled 
or aged, and who reside on the 
premises, a school for children who 
are mentally or physically disabled or 
gifted, a preschool, an elementary or 
secondary school, or an institution of 
higher education (whether operated 
for profit or not for profit); or 
(3) is an activity of a public agency. 
 
Construction and laundry/dry 
cleaning enterprises, which were 
previously covered regardless of their 
annual dollar volume of business, are 
now subject to the $500,000 test. 
 
Any enterprise that was covered by 
FLSA on March 31, 1990, and that 
ceased to be covered because of the 
increase in the enterprise coverage 
dollar volume test must continue to 
pay its employees not less than $3.35 
an hour, and continues to be subject 
to the overtime pay, child labor and 
record-keeping provisions of FLSA. 
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Employees of firms which are not 
covered enterprises under FLSA may 
still be subject to its minimum wage, 
overtime pay, and child labor 
provisions if they are individually 
engaged in interstate commerce or in 
the production of goods for interstate 
commerce. Such employees include 
those who: work in communications 
or transportation; regularly use the 
mails, telephones, or telegraph for 
interstate communication, or keep 
records of interstate transactions; 
handle, ship, or receive goods 
moving in interstate commerce; 
regularly cross State lines in the 
course of employment; or work for 
independent employers who contract 
to do clerical, custodial, maintenance, 
or other work for firms engaged in 
interstate commerce or in the 
production of goods for interstate 
commerce. 
 
Domestic service workers such as 
day workers, housekeepers, 
chauffeurs, cooks, or full-time 
babysitters are covered if they (1) 
receive at least $50 in cash wages in a 
calendar quarter from their 
employers, or (2) work a total of 
more than 8 hours a week for one or 
more employers. 
 
Tipped Employees 
Tipped employees are those who 
customarily and regularly receive 
more than $30 a month in tips. The 
employer may consider tips as part of 
wages, but such a wage credit must 
not exceed 50 percent of the 
minimum wage. 
 
The employer who elects to use the 
tip credit provision must inform the 
employee in advance and must be 
able to show that the employee 
receives at least the minimum wage 
when direct wages and the tip credit 
allowance are combined. Also, 
employees must retain all of their 
tips, except to the extent that they 
participate in a valid tip pooling or 
sharing arrangement. 

 
Employer-Furnished Facilities 
The reasonable cost or fair value of 
board, lodging, or other facilities 
customarily furnished by the 
employer for the employee's benefit 
may be considered part of wages. 
 
Industrial Homework 
The performance of certain types of 
work in an employee's home is 
prohibited under the law unless the 
employer has obtained prior 
certification from the Department of 
Labor. Restrictions apply in the 
manufacture of knitted outerwear, 
gloves and mittens, buttons and 
buckles, handkerchiefs, embroideries, 
and jewelry (where safety and health 
hazards are not involved). The 
manufacture of women's apparel (and 
jewelry under hazardous conditions) 
is generally prohibited. If you have 
questions on whether a certain type of 
work is restricted, or who is eligible 
for a certificate, or how to obtain a 
certificate, you may contact the local 
Wage-Hour office. 
 
Subminimum Wage Provisions 
The FLSA provides for the 
employment of certain individuals at 
wage rates below the statutory 
minimum. Such individuals include 
student-learners (vocational 
education students), as well as full-
time students in retail or service 
establishments, agriculture, or 
institutions of 
higher education. Also included are 
individuals whose earning or 
productive capacity is impaired by a 
physical or mental disability, 
including those related to age or 
injury, for the work to be performed. 
Employment at less than the 
minimum wage is provided for in 
order to prevent curtailment of 
opportunities for employment. Such 
employment is permitted only under 
certificates issued by Wage-Hour. 
 
Training Wage Provisions 
Under certain conditions, employers 
may pay a training wage of at least 

85% of the applicable minimum 
wage, or $3.35 an hour, whichever is 
greater, for up to 90 days, to 
employees under age 20, except for 
migrant or seasonal agricultural 
workers and H-2A nonimmigrant 
agricultural workers performing work 
of a temporary or seasonal nature. 
 
An employee who has been paid at 
the training wage for 90 days may be 
employed at the training wage for 90 
additional days by a different 
employer, if that employer provides 
on-the-job training in accordance 
with rules issued by the Department 
of Labor. 
 
Employers are prohibited from 
displacing employees (or reducing 
their wages or benefits) in order to 
hire employees at the training wage. 
In addition, employers are prohibited 
from hiring employees at the training 
wage when other employees have 
been laid off in the previous six 
months from the positions to be filled 
at the training wage, or from 
substantially equivalent positions. 
The number of hours of work paid at 
the training wage cannot exceed 25% 
of all the hours worked by employees 
of an establishment in any month.  
 
The training wage provisions expire 
March 31, 1993. 
 
Exemptions 
Some employees are excluded from 
the overtime pay provisions or both 
the minimum wage and overtime pay 
provisions by specific exemptions. 
 
Because exemptions are generally 
narrowly defined under FLSA, an 
employer should carefully check the 
exact terms and conditions for each. 
Detailed information is available 
from local Wage-Hour offices. 
Following are examples which are 
illustrative but do not spell out the 
conditions for each exemption. 
 
Exemptions from Both Minimum 
Wage and Overtime Pay 
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(1) Executive, administrative, and 
professional employees (including 
teachers and academic administrative 
personnel in elementary and 
secondary schools), outside sales 
persons, and persons in certain 
computer-related occupations (as 
defined in Department of Labor 
regulations); 
 
(2) Employees of certain seasonal 
amusement or recreational 
establishments, employees of certain 
small newspapers, switchboard 
operators of small telephone 
companies, seamen employed on 
foreign vessels, and employees 
engaged in fishing operations; 
 
(3) Farm workers employed by 
anyone who used no more than 500 
"man-days" of farm labor in any 
calendar quarter of the preceding 
calendar year; 
 
(4) Casual babysitters and persons 
employed as companions to the 
elderly or infirm. 
 
Exemptions from Overtime Pay 
Provisions Only 
(1) Certain highly-paid 
commissioned employees of retail or 
service establishments; auto, truck, 
trailer, farm implement, boat, or 
aircraft salesworkers, or parts-clerks 
and mechanics servicing autos, 
trucks, or farm implements, and who 
are employed by nonmanufacturing 
establishments primarily engaged in 
selling these items to ultimate 
purchasers; 
(2) Employees of railroads and air 
carriers, taxi drivers, certain 
employees of motor carriers, seamen 
on American vessels, and local 
delivery employees paid on approved 
trip rate plans; 
(3) Announcers, news editors, and 
chief engineers of certain 
nonmetropolitan broadcasting 
stations; 
(4) Domestic service workers 
residing in the employers' residences; 

(5) Employees of motion picture 
theaters; and 
(6) Farmworkers. 
 
Partial Exemptions from Overtime 
Pay 
(1) Partial overtime pay exemptions 
apply to employees engaged in 
certain operations on agricultural 
commodities and employees of 
certain bulk petroleum distributors. 
(2) Hospitals and residential care 
establishments may adopt, by 
agreement with their employees, a 
14-day work period in lieu of the 
usual 7-day workweek, if the 
employees are paid at least time and 
one-half their regular rates for hours 
worked over 8 in a day or 80 in a 14-
day work period, whichever is the 
greater number of overtime hours. 
(3) Employees who lack a high 
school diploma, or who have not 
attained the educational level of the 
8th grade, can be required to spend 
up to 10 hours in a workweek 
engaged in remedial reading or 
training in other basic skills without 
receiving time and one-half overtime 
pay for these hours. However, the 
employees must receive their normal 
wages for hours spent in such training 
and the training must not be job 
specific. 
 
Child Labor Provisions 
The FLSA child labor provisions are 
designed to protect the educational 
opportunities of minors and prohibit 
their employment in jobs and under 
conditions detrimental to their health 
or well-being. The provisions include 
restrictions on hours of work for 
minors under 16 and lists of 
hazardous occupations orders for 
both farm and nonfarm jobs declared 
by the Secretary of Labor as being 
too dangerous for minors to perform. 
Further information on prohibited 
occupations is available from local 
Wage-Hour offices. 
 
Nonagricultural Jobs (Child Labor) 
Regulations governing youth 
employment in nonfarm jobs differ 

somewhat from those pertaining to 
agricultural employment. In nonfarm 
work, the permissible jobs and hours 
of work, by age, are as follows: 
(1) Youths 18 years or older may 
perform any job, whether hazardous 
or not, for unlimited hours; 
(2) Youths 16 and 17 years old may 
perform any nonhazardous job, for 
unlimited hours; and 
(3) Youths 14 and 15 years old may 
work outside school hours in various 
nonmanufacturing, nonmining, 
nonhazardous jobs under the 
following conditions: no more than 3 
hours on a school day, 18 hours in a 
school week, 8 hours on a nonschool 
day, or 40 hours in a nonschool week. 
Also, work may not begin before 7 
a.m., nor end after 7 p.m., except 
from June 1 through Labor Day, 
when evening hours are extended to 9 
p.m. Under a special provision, 
youths 14 and 15 years old enrolled 
in an approved Work Experience and 
Career Exploration Program 
(WECEP) may be employed for up to 
23 hours in school weeks and 3 hours 
on school days (including during 
school hours.) 
 
Fourteen is the minimum age for 
most nonfarm work. However, at any 
age, youths may deliver newspapers; 
perform in radio, television, movie, 
or theatrical productions; work for 
parents in their solely-owned 
nonfarm business (except in 
manufacturing or on hazardous jobs); 
or, gather evergreens and make 
evergreen wreaths. 
 
Farm Jobs (Child Labor) 
In farm work, permissible jobs and 
hours of work, by age, are as follows: 
(1) Youths 16 years and older may 
perform any job, whether hazardous 
or not, for unlimited hours; 
(2) Youths 14 and 15 years old may 
perform any nonhazardous farm job 
outside of school hours; 
(3) Youths 12 and 13 years old may 
work outside of school hours in 
nonhazardous jobs, either with 
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parent's written consent or on the 
same farm as the parents; 
(4) Youths under 12 years old may 
perform jobs on farms owned or 
operated by parents or, with parents' 
written consent, outside of school 
hours in nonhazardous jobs on farms 
not covered by minimum wage 
requirements. 
 
Minors of any age may be employed 
by their parents at any time in any 
occupation on a farm owned or 
operated by their parents. 
 
Recordkeeping 
The FLSA requires employers to 
keep records on wages, hours, and 
other items, as specified in 
Department of Labor recordkeeping 
regulations. Most of the information 
is of the kind generally maintained by 
employers in ordinary business 
practice and in compliance with other 
laws and regulations. The records do 
not have to be kept in any particular 
form and time clocks need not be 
used. With respect to an employee 
subject to both minimum wage and 
overtime pay provisions, the 
following records must be kept: 
(1) personal information, including 
employee's name, home address, 
occupation, sex, and birth date (if 
under 19 years of age); 
(2) hour and day when workweek 
begins; 
(3) total hours worked each workday 
and each workweek; 
(4) total daily or weekly straight-time 
earnings; 
(5) regular hourly pay rate for any 
week when overtime is worked;  
(6) total overtime pay for the 
workweek; 
(7) deductions from or additions to 
wages; 
(8) total wages paid each pay period; 
and 
(9) date of payment and pay period 
covered. 
 
Records required for exempt 
employees differ from those for 
nonexempt workers, and special 

information is required for 
homeworkers, for employees working 
under uncommon pay arrangements, 
for employees to whom lodging or 
other facilities are furnished, or for 
employees receiving remedial 
education. 
 
Terms Used in FLSA 
Workweek -- A workweek is a period 
of 168 hours during 7 consecutive 24-
hour periods. It may begin on any day 
of the week and any hour of the day 
established by the employer. 
Generally, for purposes of minimum 
wage and overtime payment each 
workweek stands alone; there can be 
no averaging of 2 or more 
workweeks. Employee coverage, 
compliance with wage payment 
requirements, and the application of 
most exemptions are determined on a 
workweek basis. 
 
Hours Worked -- Covered employees 
must be paid for all hours worked in a 
workweek. In general, "hours 
worked" includes all time an 
employee must be on duty, or on the 
employer's premises or at any other 
prescribed place of work. Also 
included is any additional time the 
employee is suffered or permitted to 
work. 
 
Computing Overtime Pay 
Overtime must be paid at a rate of at 
least one and one-half times the 
employee's regular rate of pay for 
each hour worked in a workweek in 
excess of the maximum allowable in 
a given type of employment. 
Generally, the regular rate includes 
all payments made by the employer 
to or on behalf of the employee 
(excluding certain statutory 
exceptions). The following examples 
are based on a maximum 40-hour 
workweek. 
(1) Hourly rate -- (regular pay rate for 
an employee paid by the hour). If 
more than 40 hours are worked, at 
least one and one-half times the 
regular rate for each hour over 40 is 
due. 

 
Example: An employee paid $4.80 an 
hour works 44 hours in a workweek. 
The employee is entitled to at least 
one and one-half times $4.80, or 
$7.20, for each hour over 40. Pay for 
the week would be $192 for the first 
40 hours, plus $28.80 for the four 
hours of overtime--a total of $220.80 
(2) Piece rate -- The regular rate of 
pay for an employee paid on a 
piecework basis is obtained by 
dividing the total weekly earnings by 
the total number of hours worked in 
the same week.  
 
The employee is entitled to an 
additional one-half times this regular 
rate for each hour over 40, plus the 
full piecework earnings. 
 
Example: An employee paid on a 
piecework basis works 45 hours in a 
week and earns $207. The regular 
rate of pay for that week is $207 
divided by 45, or $4.60 an hour. In 
addition to the straight-time pay, the 
employee is entitled to $2.30 (half the 
regular rate) for each hour over 40.  
 
Another way to compensate 
pieceworkers for overtime, if agreed 
to before the work is performed, is to 
pay one and one-half times the piece 
rate for each piece produced during 
the overtime hours. 
 
The piece rate must be the one 
actually paid during nonovertime 
hours and must be enough to yield at 
least the minimum wage per hour. 
 
(3) Salary -- the regular rate for an 
employee paid a salary for a regular 
or specified number of hours a week 
is obtained by dividing the salary by 
the number of hours for which the 
salary is intended to compensate. 
 
If, under the employment agreement, 
a salary sufficient to meet the 
minimum wage requirement in every 
workweek is paid as straight time for 
whatever number of hours are 
worked in a workweek, the regular 
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rate is obtained by dividing the salary 
by the number of hours worked each 
week. To illustrate, suppose an 
employee's hours of work vary each 
week and the agreement with the 
employer is that the employee will be 
paid $300 a week for whatever 
number of hours of work are 
required. Under this agreement, the 
regular rate will vary in overtime 
weeks. If the employee works 50 
hours, the regular rate is $6 ($300 
divided by 50 hours). In addition to 
the salary, half the regular rate, or $3 
is due for each of the 10 overtime 
hours, for a total of $330 for the 
week. If the employee works 60 
hours, the regular rate will be $5 
($300 divided by 60). In that case, an 
additional $2.50 is due for each of the 
20 overtime hours, for a total of $350 
for the week. 
 
In no case may the regular rate be 
less than the minimum wage required 
by FLSA. 
 
If a salary is paid on other than a 
weekly basis, the weekly pay must be 
determined in order to compute the 
regular rate and overtime. If the 
salary is for a half month, it must be 
multiplied by 24 and the product 
divided by 52 weeks to get the 
weekly equivalent. A monthly salary 
should be multiplied by 12 and the 
product divided by 52. 
 
Enforcement 
Wage-Hour's enforcement of FLSA is 
carried out by investigators stationed 
across the U.S. As Wage-Hour's 
authorized representatives, they have 
the authority to conduct 
investigations and gather data on 
wages, hours, and other employment 
conditions or practices, in order to 
determine compliance with FLSA. 
Where violations are found, they also 
may recommend changes in 
employment practices, in order to 
bring an employer into compliance 
with FLSA. 
 

It is a violation of FLSA to fire or in 
any other manner discriminate 
against an employee for filing a 
complaint or for participating in a 
legal proceeding under FLSA. 
 
Willful violations may be prosecuted 
criminally and the violator fined up to 
$10,000. A second conviction may 
result in imprisonment. 
 
Violators of the child labor 
provisions are subject to a civil 
money penalty of up to $10,000 for 
each employee who was the subject 
of a violation. 
 
Employers who willfully or 
repeatedly violate the minimum wage 
or overtime pay requirements are 
subject to civil money penalties of up 
to $1,000 per violation. 
 
The FLSA prohibits the shipment of 
goods in interstate commerce which 
were produced in violation of the 
minimum wage, overtime pay, child 
labor, or special minimum wage 
provisions. 
 
Recovery of Back Wages 
Listed below are methods which 
FLSA provides for recovering unpaid 
minimum and/or overtime wages. 
(1) Wage-Hour may supervise 
payment of back wages. 
(2) The Secretary of Labor may bring 
suit for back wages and an equal 
amount as liquidated damages. 
(3) An employee may file a private 
suit for back pay and an equal 
amount as liquidated damages, plus 
attorney's fees and court costs. 
(4) The Secretary of Labor may 
obtain an injunction to restrain any 
person from violating FLSA, 
including the unlawful withholding of 
proper minimum wage and overtime 
pay. 
 
An employee may not bring suit if he 
or she has been paid back wages 
under the supervision of Wage-Hour 
or if the Secretary of Labor has 

already filed suit to recover the 
wages. 
 
A 2-year statute of limitations applies 
to the recovery of back pay, except in 
the case of willful violation, in which 
case a 3-year statute applies. 
 
Other Labor Laws 
In addition to FLSA, Wage-Hour 
enforces and administers a number of 
other labor laws. Among these are: 
(1) the Davis-Bacon and Related Acts 
(require payment of prevailing wage 
rates and fringe benefits on federally-
financed or assisted construction); 
(2) the Walsh-Healey Public 
Contracts Act (requires payment of 
minimum wage rates and overtime 
pay on contracts to provide goods to 
the Federal government); 
(3) the Service Contract Act (requires 
payment of prevailing wage rates and 
fringe benefits on contracts to 
provide services to the Federal 
government); 
(4) the Contract Work Hours and 
Safety Standards Act (sets overtime 
standards for service and construction 
contracts); 
(5) the Immigration and Nationality 
Act (Wage-Hour is authorized to 
review the Immigration and 
Naturalization Service forms (I-9) 
required under the Act; employers 
must verify the employment 
eligibility of all individuals hired, and 
must keep I-9s on file for at least 3 
years and for one year after an 
employee is terminated); 
(6) the Migrant and Seasonal 
Agricultural Worker Protection Act 
(protects farm workers by imposing 
certain requirements on agricultural 
employers and associations; and by 
requiring the registration of 
crewleaders who must also provide 
the same worker protections); 
(7) the H-2A provisions of the 
Immigration and Nationality Act 
(provide for the enforcement of 
contractual obligations of job offers 
which have been certified to by 
employers of temporary alien 
nonimmigrant agricultural workers); 
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(8) the Wage Garnishment Law 
(limits amount of an individual's 
income that may be legally garnished 
and prohibits the firing of an 
employee whose pay is garnished for 
payment of a single debt); 
(9) the Employee Polygraph 
Protection Act (prohibits most private 
employers from using any type of lie 
detector test either for pre-
employment screening of job 
applicants or for testing current 
employees during the course of 
employment); 
(10) the Immigration Nursing Relief 
Act of 1989 (provides for the 
enforcement of employment 
conditions attested to by employers 
of H-1A temporary alien 
nonimmigrant registered nurses); 
(11) the Immigration Act of 1990 
(provides for the enforcement of 
employment conditions attested to by 
employers seeking to employ alien 

crewmembers to perform specified 
longshore activity at U.S. ports); 
(12) the H-1B provisions of the 
Immigration and Nationality Act 
(govern enforcement of labor 
condition applications filed by 
employers wishing to employ aliens 
in specialty occupations and as 
fashion models of distinguished merit 
and ability, on H-1B visas); and (13) 
section 221 of the Immigration Act of 
1990 (governs the filing and 
enforcement of attestations by 
employers seeking to use aliens 
admitted as students on F-1 visas in 
off-campus work). 
 
More detailed information on FLSA 
and other laws administered by 
Wage-Hour is available from local 
Wage-Hour offices, which are listed 
in most telephone directories under 
U.S. Government, Department of 
Labor, Wage and Hour Division.  
 

Equal Pay Provisions 
The equal pay provisions of FLSA 
prohibit wage differentials based on 
sex, between men and women 
employed in the same establishment, 
on jobs that require equal skill, effort, 
and responsibility and which are 
performed under similar working 
conditions. These provisions, as well 
as other statutes prohibiting 
discrimination in employment, are 
enforced by the Equal Employment 
Opportunity Commission. More 
detailed information is available from 
its offices which are listed in most 
telephone directories under U.S. 
Government. 
 
----- 
Brought to you by - The 'Lectric Law 
Library 
The Net's Finest Legal Resource For 
Legal Pros & Laypeople Alike. 
http://www.lectlaw.com 
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40 USC Chapter 5 – Hours of Labor and Safety on Public Works 
01/05/99 
TITLE 40 - PUBLIC BUILDINGS, PROPERTY, AND WORKS 
CHAPTER 5 - HOURS OF LABOR AND SAFETY ON PUBLIC WORKS 
 
SUBCHAPTER I - GENERAL 
PROVISIONS 
Sec. 
321 to 326. Repealed or Omitted. 
 
SUBCHAPTER II - CONTRACT 
WORK HOURS AND SAFETY 
STANDARDS  
327. ''Secretary'' defined. 
328. Forty hour week; overtime 
compensation; contractual 
conditions; liability of employers 
for violation; withholding funds to 
satisfy liabilities of employers. 
329. Contracts subject to this 
subchapter; workers covered; 
exceptions. 
 (a) Contracts involving 
employment of laborers or 
mechanics. 
 (b) Exceptions. 
 (c) Inapplicability to small 
contracts. 
330. Report of violations and 
withholding of funds for unpaid 
wages and liquidated damages. 
 (a) Reports of inspectors; 
determination of amount of unpaid 
wages and liquidated damages; 
authorization for direct payments 
by Comptroller General. 
 (b) Rights of action and 
intervention against contractors 
and sureties. 
 (c) Right of contractors to appeal; 
limitations; administrative 
determination; review by 
Secretary and issuance of final 
decision; filing claim in United 
States Court of Federal Claims. 
 (d) Applicability of other laws. 
331. Limitations, variations, 
tolerances, and exemptions. 
332. Violations; penalties. 
333. Health and safety standards 
in building trades and 
construction industry. 

 (a) Condition of contracts; 
proceedings for promulgation of 
regulations; hearing, consultation with 
Advisory Committee. 
 (b) Compliance with section and 
regulations: inspections, hearings, 
orders, findings of fact, and decisions; 
application of sections 38 and 39 of 
title 41; opportunity for hearing; 
consequences of noncompliance: 
cancellation of contracts, completion 
contracts, additional costs, and 
withholding of assistance; 
nonapplication of section 330 of this 
title.  
 (c) Jurisdiction; cause shown; 
enforcement of compliance. 
 (d) Finding of ineffective protection 
against violations; transmission of 
names of violators to Comptroller 
General; contract awards prohibition; 
termination of restriction and 
notification of Comptroller General 
and Government agencies; judicial 
review. 
 (e) Advisory Committee on 
Construction Safety and Health; 
establishment; membership; 
appointment; representation of 
interests; advice in 
formulation of standards, regulations, 
and policy matters; appointment of 
experts or consultants; compensation, 
travel expenses, etc. 
 (f) Safety programs: promotion; 
prevention of injuries through reports, 
data, and consultations with employers. 
334. Contractor certification or 
contract clause in acquisition of 
commercial items. 
 
SUBCHAPTER I - GENERAL 
PROVISIONS 
Sec. 321, 322. Repealed. Pub. L. 87-
581, title II, Sec. 203, Aug. 
13, 1962, 76 Stat. 360 
Section 321, acts Aug. 1, 1892, ch. 
352, Sec. 1, 27 Stat. 340; Mar. 3, 1913, 

ch. 106, 37 Stat. 726, related to an 
eight-hour day on public works or 
dredging or rock excavation performed 
for the United States or the District of 
Columbia. See section 328 of this title. 
Section 322, acts Aug. 1, 1892, ch. 
352, Sec. 2, 27 Stat. 340; Mar. 3, 1913, 
ch. 106, 37 Stat. 726, related to 
violation of these provisions and the 
penalties thereof.  See section 332 of 
this title. 
EFFECTIVE DATE OF REPEAL 
Repeal effective 60 days after Aug. 13, 
1962, but shall not affect contracts 
existing or thereafter entered into 
pursuant to invitations for bids 
outstanding on Aug. 13, 1962, see 
section 204 of Pub. L. 87-581, set out 
as an Effective Date note under section 
327 of this title. 
SAVINGS PROVISION 
Section 203 of Pub. L. 87-581 
provided in part that: ''The provisions 
of such statutes (sections 321, 322, and 
324 to 326 of this title) shall, 
notwithstanding, continue to apply 
with respect to contracts existing on 
the effective date of this Act (see 
Effective Date note set out under 
section 327 of this title) or entered into 
pursuant to invitations for bids that are 
outstanding at the time of the 
enactment of this Act (Aug. 13, 1962).'' 
  
Section, acts Aug. 1, 1892, ch. 352, 
Sec. 3, 27 Stat. 340; Mar. 3, 1913, ch. 
106, 37 Stat. 727, provided that 
sections 321 and 322 of this title 
should not affect contracts entered into 
prior to Aug. 1, 1892. 
 
Sec. 324 to 326. Repealed. Pub. L. 87-
581, title II, Sec. 203, Aug. 13, 1962, 
76 Stat. 360 
  
Section 324, acts June 19, 1912, ch. 
174, Sec. 1, 37 Stat. 137; June 25, 
1948, ch. 646, Sec. 19, 62 Stat. 989, 
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required public contracts to 
provide for an eight-hour day and 
stipulate penalties for violations, 
inspectors were to report 
violations, penalties were to be 
withheld by payor of moneys 
under contract, administrative 
appeals were available to parties 
aggrieved by penalties, and 
provided that final administrative 
decisions could be taken to Court 
of Claims. See section 330 of this 
title. 
 
Section 325, act June 19, 1912, ch. 
174, Sec. 2, 37 Stat. 138, related to 
excepted contracts, work which 
was included, waiver by President 
in time of war, conditions whereby 
penalties would not be imposed, 
and provided that it should be 
construed so as not to affect eight-
hour law.  See section 329 of this 
title.  
 
Section 325a, act Sept. 9, 1940, 
ch. 717, title III, Sec. 303, 54 Stat. 
884, related to computation of 
wages on basic day rate of eight 
hours, and at one and one-half 
times basic rate for overtime 
compensation.  See section 328 of 
this title. 
 
Section 326, act Mar. 4, 1917, ch. 
180, 39 Stat. 1192, related to 
suspension of eight-hour law in 
case of national emergency, and 
provided that overtime rates be 
paid at not less than time and one-
half for work exceeding eight 
hours.  See section 331 of this 
title. 
 
EFFECTIVE DATE OF REPEAL 
Repeal effective 60 days after 
Aug. 13, 1962, but not affecting 
contracts existing or thereafter 
entered into pursuant to invitations 
for bids outstanding on Aug. 13, 
1962, see section 204 of Pub. L. 
87-581, set out as an Effective 
Date note under section 327 of this 
title. 
 

SAVINGS PROVISION 
The provisions of sections 321, 322, 
and 324 to 326 of this title applicable 
with respect to certain contracts, see 
section 203 of Pub. L. 87-581, set out 
as a note under section 321 of this title. 
 
SUBCHAPTER II - CONTRACT 
WORK HOURS AND SAFETY 
STANDARDS 01/05/99 
SUBCHAPTER REFERRED TO IN 
OTHER SECTIONS 
This subchapter is referred to in title 28 
section 1499; title 39 
section 410. 
  
Sec. 327. ''Secretary'' defined 
As used herein, the term ''Secretary'' 
means the Secretary of Labor, United 
States Department of Labor. 
-SOURCE- 
 (Pub. L. 87-581, title I, Sec. 101, Aug. 
13, 1962, 76 Stat. 357.) 
  
REFERENCES IN TEXT 
Herein, referred to in text, means title I 
of Pub. L. 87-581, Aug. 13, 1962, 76 
Stat. 357, as amended, which enacted 
sections 327 to 333 of this title.  For 
complete classification of title I to the 
Code, see Short Title note below and 
Tables. 
  
EFFECTIVE DATE 
Section 204 of Pub. L. 87-581 
provided that: ''This Act (see Short 
Title note below) shall take effect sixty 
days after its enactment, but shall not 
affect any contract then existing or any 
contract that may thereafter be entered 
into pursuant to invitations for bids that 
are outstanding at the time of the 
enactment of this Act (Aug. 13, 1962).'' 
 
SHORT TITLE 
Section 1 of Pub. L. 87-581, as 
amended by Pub. L. 91-54, Sec. 2, 
Aug. 9, 1969, 83 Stat. 98, provided: 
''That this Act (enacting this section 
and sections 328 to 333 of this title, 
amending section 673c of former Title 
5, Executive Departments and 
Government Officers and Employees, 
and section 1499 of Title 28, Judiciary 
and Judicial Procedure, repealing 

sections 321, 322, and 324 to 326 of 
this title, and enacting provisions set 
out as notes under this section, section 
321 of this title, and section 1499 of 
Title 28) may be cited as the 'Work 
Hours and Safety Act of 1962' and title 
I  (enacting this section and sections 
328 to 333 of this title) may be cited as 
the 'Contract Work Hours and Safety 
Standards Act'.'' 
 
DEFINITION OF ''THIS ACT'' 
Section 2 of Pub. L. 87-581, as 
amended by Pub. L. 91-54, Sec. 2, 
Aug. 9, 1969, 83 Stat. 98, provided 
that: ''As used in this Act  (see Short 
Title note above), the term 'this Act' 
means the Work Hours and Safety Act 
of 1962 except in title I (this section 
and sections 328 to 333 of this title) 
where it means the Contract Work 
Hours and Safety Standards Act.'' 
  
Sec. 328. Forty hour week; overtime 
compensation; contractual conditions; 
liability of employers for violation; 
withholding funds to satisfy liabilities 
of employers  
 (a) Notwithstanding any other 
provision of law, the wages of every 
laborer and mechanic employed by any 
contractor or subcontractor in his 
performance of work on any contract 
of the character specified in section 
329 of this title shall be computed on 
the basis of a standard workweek of 
forty hours, and work in excess of such 
standard workweek shall be permitted 
subject to provisions of this section.  
For each workweek in which any such 
laborer or mechanic is so employed 
such wages shall include 
compensation, at a rate not less than 
one and one-half times the basic rate of 
pay, for all hours worked in excess of 
forty hours in 
the workweek. 
 (b) The following provisions shall be a 
condition of every contract of the 
character specified in section 329 of 
this title and of any obligation of the 
United States, any territory, or the 
District of Columbia in connection 
therewith: 
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 (1) No contractor or subcontractor 
contracting for any part of the 
contract work which may require 
or involve the employment of 
laborers or mechanics shall require 
or permit any laborer or mechanic, 
in any workweek in which he is 
employed on such work, to work 
in excess of forty hours in such 
workweek except in accordance 
with the provisions of this 
subchapter; and 
 (2) In the event of violation of the 
provisions of paragraph (1), the 
contractor and any subcontractor 
responsible therefore shall be 
liable to such affected employee 
for his unpaid wages and shall, in 
addition, be liable to the United 
States (or, in the case of work 
done under contract for the 
District of Columbia or a territory, 
to such District or to such 
territory) for liquidated damages 
as provided therein.  Such 
liquidated damages shall be 
computed, with respect to each 
individual employed as a laborer 
or mechanic in violation of any 
provision of this subchapter, in the 
sum of $10 for each calendar day 
on which such individual was 
required or permitted to work in 
excess of the standard workweek 
of forty hours without payment of 
the overtime wages required by 
this subchapter. 
The governmental agency for 
which the contract work is done or 
by which financial assistance for 
the work is provided may 
withhold, or cause to be withheld, 
subject to the provisions of section 
330 of this title, from any moneys 
payable on account of work 
performed by a contractor or 
subcontractor, such sums as may 
administratively be determined to 
be necessary to satisfy any 
liabilities of such contractor or 
subcontractor for unpaid wages 
and liquidated damages as herein 
provided. 
-SOURCE- 

 (Pub. L. 87-581, title I, Sec. 102, Aug. 
13, 1962, 76 Stat. 357; Pub. L. 99-145, 
title XII, Sec. 1241(a), Nov. 8, 1985, 
99 Stat. 734.) 
  
AMENDMENTS 
1985 - Subsec. (a). Pub. L. 99-145, 
Sec. 1241(a)(1), amended subsec. (a) 
generally.  Prior to amendment, subsec. 
(a) read as follows: ''Notwithstanding 
any other provision of law, the wages 
of every laborer and mechanic 
employed by any contractor or 
subcontractor in his performance of 
work on any contract of the character 
specified in section 329 of this title 
shall be computed on the basis of a 
standard workday of eight hours and a 
standard workweek of forty hours, and 
work in excess of such standard 
workday or workweek shall be 
permitted subject to the provisions of 
this section.  For each workweek in 
which any such laborer or mechanic is 
so employed, such wages shall include 
compensation, at a rate not less than 
one and one-half times the basic rate of 
pay, for all hours worked in excess of 
forty hours in the workweek, as 
the case may be.''  
Subsec. (b)(1). Pub. L. 99-145, Sec. 
1241(a)(2)(A), struck out ''eight hours 
in any calendar day or in excess of'' 
before ''forty hours in such workweek''. 
Subsec. (b)(2). Pub. L. 99-145, Sec. 
1241(a)(2)(B), struck out ''eight hours 
or in excess of'' before ''the standard 
workweek''. 
EFFECTIVE DATE OF 1985 
AMENDMENT 
Amendment by Pub. L. 99-145 
effective Jan. 1, 1986, see section 
1241(c) of Pub. L. 99-145, set out as a 
note under section 35 of Title 41, 
Public Contracts. 
SECTION REFERRED TO IN 
OTHER SECTIONS 
This section is referred to in section 
329 of this title.  
 
Sec. 329. Contracts subject to this 
subchapter; workers covered; 
exceptions 
 (a) Contracts involving employment 
of laborers or mechanics The 

provisions of this subchapter shall 
apply, except as otherwise provided, to 
any contract which may require or 
involve the employment of laborers or 
mechanics upon a public work of the 
United States, of any territory, or of the 
District of Columbia, and to any other 
contract which may require or involve 
the employment of laborers or 
mechanics if such contract is one (1) to 
which the United States or any agency 
or instrumentality thereof, any 
territory, or the District of Columbia is 
a party, or (2) which is made for or on 
behalf of the United States, any agency 
or instrumentality thereof, any 
territory, or the District of Columbia, 
or (3) which is a contract for work 
financed in whole or in part by loans or 
grants from, or loans insured or 
guaranteed by, the United States or any 
agency or instrumentality thereof under 
any statute of the United States 
providing wage standards for such 
work: Provided, That the provisions of 
section 328 of this title, shall not apply 
to work where the assistance from the 
United States or any agency or 
instrumentality as set forth above is 
only in that nature of a loan guarantee, 
or insurance.  Except as otherwise 
expressly provided, the provisions of 
this subchapter shall apply to all 
laborers and mechanics, including 
watchmen and guards, employed by 
any contractor or subcontractor in the 
performance of any part of the work 
contemplated by any such contract, and 
for purposes of this subchapter, 
laborers and mechanics shall include 
workmen performing services in 
connection with dredging or rock 
excavation in any river or harbor of the 
United States or of any territory or of 
the District of Columbia, but shall not 
include any employee employed as a 
seaman. 
 (b) Exceptions 
This subchapter shall not apply to 
contracts for transportation by land, 
air, or water, or for the transmission of 
intelligence, or for the purchase of 
supplies or materials or articles 
ordinarily available in the open market.  
This subchapter shall not apply with 
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respect to any work required to be 
done in accordance with the 
provisions of the Walsh-Healey 
Public Contracts Act. 
 (c) Inapplicability to small 
contracts This subchapter does not 
apply to a contract in an amount 
that is not greater than $100,000. 
-SOURCE- 
 (Pub. L. 87-581, title I, Sec. 103, 
Aug. 13, 1962, 76 Stat. 358; 
Pub. L. 103-355, title IV, Sec. 
4104(c)(1), Oct. 13, 1994, 108 
Stat. 3342.) 
 
REFERENCES IN TEXT 
The Walsh-Healey Public 
Contracts Act, referred to in 
subsec. (b), probably means act 
June 30, 1936, ch. 881, 49 Stat. 
2036, as amended, known as the 
Walsh-Healey Act, which is 
classified generally to sections 35 
to 45 of Title 41, Public Contracts. 
For complete classification of this 
Act to the Code, see Short Title 
note set out under section 35 of 
Title 41 and Tables. See also 
section 262 of Title 29, Labor. 
  
AMENDMENTS 
1994 - Subsec. (c). Pub. L. 103-
355 added subsec. (c). 
 
EFFECTIVE DATE OF 1994 
AMENDMENT 
For effective date and applicability 
of amendment by Pub. L. 103-355, 
see section 10001 of Pub. L. 103-
355, set out as a note under section 
251 of Title 41, Public Contracts. 
  
SECTION REFERRED TO IN 
OTHER SECTIONS 
This section is referred to in 
sections 328, 330, 333 of this title. 
Sec. 330. Report of violations and 
withholding of funds for unpaid 
wages and liquidated damages 
  
-STATUTE- 
 (a) Reports of inspectors; 
determination of amount of unpaid 
wages and liquidated damages; 
authorization for direct payments 

by Comptroller General Any officer or 
person designated as inspector of the 
work to be performed under any 
contract of the character specified in 
section 329 of this title, or to aid in the 
enforcement or fulfillment thereof 
shall, upon observation or 
investigation, forthwith report to the 
proper officer of the United States, of 
any territory or possession, or of the 
District of Columbia, all violations of 
the provisions of this subchapter 
occurring in the performance of such 
work, together with the name of each 
laborer or mechanic who was required 
or permitted to work in violation of 
such provisions and the day or days of 
such violation.  The amount of unpaid 
wages and liquidated damages owing 
under the provisions of this subchapter 
shall be administratively determined 
and the officer or person whose duty it 
is to approve the payment of moneys 
by the United States, the territory, or 
the District of Columbia in connection 
with the performance of the contract 
work shall direct the amount of such 
liquidated damages to be withheld for 
the use and benefit of the United 
States, said territory, or said District, 
and shall direct the amount of such 
unpaid wages to be withheld for the 
use and benefit of the laborers and 
mechanics who were not compensated 
as required under the provisions of this 
subchapter.  The Comptroller General 
of the United States is authorized and 
directed to pay directly to such laborers 
and mechanics, from the sums 
withheld on account of underpayments 
of wages, the respective amounts 
administratively determined to be due, 
if the funds withheld are adequate, and, 
if not, an equitable proportion of such 
amounts. 
 (b) Rights of action and intervention 
against contractors and sureties If the 
accrued payments withheld under the 
terms of the contracts, as aforesaid, are 
insufficient to reimburse all the 
laborers and mechanics with respect to 
whom there has been a failure to pay 
the wages required pursuant to this 
subchapter, such laborers and 
mechanics shall, in the case of a 

department or agency of the Federal 
Government, have the rights of action 
and/or of intervention against the 
contractor and his sureties conferred by 
law upon persons furnishing labor or 
materials, and in such proceedings it 
shall be no defense that such laborers 
and mechanics accepted or agreed to 
accept less than the required rate of 
wages 
or voluntarily made refunds. 
 (c) Right of contractors to appeal; 
limitations; administrative 
determination; review by Secretary and 
issuance of final decision; filing claim 
in United States Court of Federal 
Claims Any contractor or 
subcontractor aggrieved by the 
withholding of a sum as liquidated 
damages as provided in this subchapter 
shall have the right, within sixty days 
thereafter, to appeal to the head of the 
agency of the United States or of the 
territory for which the contract work is 
done or by which financial assistance 
for the work is provided, or to the 
Mayor of the District of Columbia in 
the case of liquidated damages 
withheld for the use and benefit of said 
District. Such agency head or Mayor, 
as the case may be, shall have authority 
to review the administrative 
determination of liquidated 
damages and to issue a final order 
affirming such determination; or, if it 
is found that the sum determined is 
incorrect or that the contractor or 
subcontractor violated the provisions 
of this subchapter inadvertently 
notwithstanding the exercise of due 
care on his part and that of his agents, 
recommendations may be made to the 
Secretary that an appropriate 
adjustment in liquidated damages be 
made, or that the contractor or 
subcontractor be relieved of liability 
for such liquidated damages.  The 
Secretary shall review all pertinent 
facts in the matter and may conduct 
such investigations as he deems 
necessary, so as to affirm or reject the 
recommendation.  The decision of the 
Secretary shall be final.  In all such 
cases in which a contractor or 
subcontractor may be aggrieved by a 
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final order for the withholding of 
liquidated damages as 
hereinbefore provided, such 
contractor or subcontractor may, 
within sixty days after such final 
order, file a claim in the United 
States Court of Federal Claims: 
Provided, however, That final 
orders of the agency head, the 
Mayor of the District of Columbia 
or the Secretary, as the case may 
be, shall be conclusive with 
respect to findings of fact if such 
findings are supported by 
substantial evidence. 
 (d) Applicability of other laws  
Reorganization Plan Numbered 14 
of 1950 (64 Stat. 1267) shall be 
applicable with respect to the 
provisions of this subchapter, and 
section 276c of this title, shall be 
applicable with respect to those 
contractors and subcontractors 
referred to therein who are 
engaged in the performance of 
contracts subject to the provisions 
of this subchapter. 
 
-SOURCE- 
 (Pub. L. 87-581, title I, Sec. 104, 
Aug. 13, 1962, 76 Stat. 358; 1967 
Reorg. Plan No. 3, Sec. 401, eff.  
Nov. 3, 1967, 32 F.R. 11669, 81 
Stat. 951; Pub. L. 93-198, title IV, 
Sec. 421, Dec. 24, 1973, 87 Stat. 
789; Pub. L. 97-164, title I, Sec. 
160(a)(13), Apr. 2, 1982, 96 Stat. 
48; Pub. L. 102-572, title IX, Sec. 
902(b)(1), Oct. 29, 1992, 106 Stat. 
4516.) 
 
REFERENCES IN TEXT 
Reorganization Plan Numbered 14 
of 1950, referred to in subsec. (d), 
is Reorg. Plan No. 14 of 1950, eff.  
May 24, 1950, 15 F.R. 3176, 64 
Stat. 1267, which is set out in the 
Appendix to Title 5, Government 
Organization and Employees. 
 
AMENDMENTS 
1992 - Subsec. (c). Pub. L. 102-
572 substituted ''United States 
Court of Federal Claims'' for 
''United States Claims Court''. 

1982 - Subsec. (c). Pub. L. 97-164 
substituted ''United States Claims 
Court'' for ''Court of Claims''. 
 
EFFECTIVE DATE OF 1992 
AMENDMENT 
Amendment by Pub. L. 102-572 
effective Oct. 29, 1992, see section 911 
of Pub. L. 102-572, set out as a note 
under section 171 of Title 28, Judiciary 
and Judicial Procedure. 
 
EFFECTIVE DATE OF 1982 
AMENDMENT 
Amendment by Pub. L. 97-164 
effective Oct. 1, 1982, see section 402 
of Pub. L. 97-164, set out as a note 
under section 171 of Title 28, Judiciary 
and Judicial Procedure. 
  
TRANSFER OF FUNCTIONS 
Except as otherwise provided in Reorg. 
Plan No. 3 of 1967, functions of Board 
of Commissioners of District of 
Columbia transferred to Commissioner 
of District of Columbia by section 401 
of Reorg. Plan No. 3 of 1967. Office of 
Commissioner of District of Columbia, 
as established by Reorg. Plan No. 3 of 
1967, abolished as 
of noon Jan. 2, 1975, by Pub. L. 93-
198, title VII, Sec. 711, Dec. 24, 1973, 
87 Stat. 818, and replaced by office of 
Mayor of District of Columbia by 
section 421 of Pub. L. 93-198, 
classified to section 1-241 of District 
of Columbia Code. Accordingly, 
''Mayor'' substituted in subsec. (c) for 
''commissioners''. 
 
SECTION REFERRED TO IN 
OTHER SECTIONS 
This section is referred to in sections 
328, 333 of this title; title 28 section 
1499. 
  
Sec. 331. Limitations, variations, 
tolerances, and exemptions The 
Secretary may provide such reasonable 
limitations and may make such rules 
and regulations allowing reasonable 
variations, tolerances, and exemptions 
to and from any or all provisions of 
this subchapter as he may find 
necessary and proper in the public 

interest to prevent injustice or undue 
hardship or to avoid serious 
impairment of the conduct of 
Government business.  
 
Sec. 332. Violations; penalties 
Any contractor or subcontractor whose 
duty it shall be to employ, direct, or 
control any laborer or mechanic 
employed in the performance of any 
work contemplated by any contract to 
which this subchapter applies, who 
shall intentionally violate any 
provision of this subchapter, shall be 
deemed guilty of a misdemeanor, and 
for each and every such offense shall, 
upon conviction, be punished by a fine 
of not to exceed $1,000 or by 
imprisonment for not more than six 
months, or by both such fine and 
imprisonment, in the discretion of the 
court having jurisdiction thereof. 
 
Sec. 333. Health and safety standards 
in building trades and construction 
industry  
 (a) Condition of contracts; 
proceedings for promulgation of 
regulations; hearing, consultation with 
Advisory Committee It shall be a 
condition of each contract (other than a 
contract referred to in section 329(c) of 
this title) which is entered into under 
legislation subject to Reorganization 
Plan Numbered 14 of 1950 (64 Stat. 
1267), and is for construction, 
alteration, and/or repair, including 
painting and decorating, that no 
contractor or subcontractor contracting 
for any part of the contract work shall 
require any laborer or mechanic 
employed in the performance of the 
contract to work in surroundings or 
under working conditions which are 
unsanitary, hazardous, or dangerous to 
his health or safety, as determined 
under construction safety and health 
standards promulgated by the Secretary 
by regulation based on proceedings 
pursuant to section 553 of title 5, 
provided that such proceedings include 
a hearing of the nature authorized by 
said section.  In formulating such 
standards, the Secretary shall consult 
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with the Advisory Committee 
created by subsection (e) of this 
section.  
 (b) Compliance with section and 
regulations: inspections, hearings, 
orders, findings of fact, and 
decisions; application of sections 
38 and 39 of title 41; opportunity 
for hearing; consequences of 
noncompliance: cancellation of 
contracts, completion contracts, 
additional costs, and withholding 
of assistance; nonapplication of 
section 330 of this title 
 
The Secretary is authorized to 
make such inspections, hold such 
hearings, issue such orders, and 
make such decisions based on 
finding of fact, as are deemed 
necessary to gain compliance with 
this section and any health and 
safety standard promulgated by 
the Secretary under subsection (a) 
of this section, and for such 
purposes the Secretary and the 
United States district courts shall 
have the authority and jurisdiction 
provided by sections 38 and 39 of 
title 41. In the event that the 
Secretary of Labor determines 
noncompliance under the 
provisions of this section after an 
opportunity for an adjudicatory 
hearing by the Secretary of any 
condition of a contract of a type 
described in clause (1) or (2) of 
section 329(a) of this title, the 
governmental agency for which 
the contract work is done shall 
have the right to cancel the 
contract, and to enter into other 
contracts for the completion of the 
contract work, charging any 
additional cost to the original 
contractor.  In the event of 
noncompliance, as determined by 
the Secretary after an opportunity 
for an adjudicatory hearing by the 
Secretary, of any condition of a 
contract of a type described in 
clause (3) of section 329(a) of this 
title, the governmental agency by 
which financial guarantee, 
assistance, or insurance for the 

contract work is provided shall have 
the right to withhold any such 
assistance attributable to the 
performance of the contract. 
Section 330 of this title shall not apply 
to the enforcement of this section. 
 (c) Jurisdiction; cause shown; 
enforcement of compliance The United 
States district courts shall have 
jurisdiction for cause shown, in any 
actions brought by the Secretary, to 
enforce compliance with the 
construction safety and health standard 
promulgated by the Secretary under 
subsection (a) of this section. 
 (d) Finding of ineffective protection 
against violations; transmission of 
names of violators to Comptroller 
General; contract awards prohibition; 
termination of restriction and 
notification of Comptroller General 
and Government agencies; judicial 
review  
 (1) If the Secretary determines on the 
record after an opportunity for an 
agency hearing that, by repeated 
willful or grossly negligent violations 
of this subchapter, a contractor or 
subcontractor has demonstrated that 
the provisions of subsections (b) and 
(c) of this section are not effective to 
protect the safety and health of his 
employees, the Secretary shall make a 
finding to that effect and shall, not 
sooner than thirty days after giving 
notice of the findings to all interested 
persons, transmit the name of such 
contractor or subcontractor to the 
Comptroller General.  
 (2) The Comptroller General shall 
distribute each name so transmitted to 
him to all agencies of the Government. 
Unless the Secretary otherwise 
recommends, no contract subject to 
this section shall be awarded to such 
contractor or subcontractor or to any 
person in which such contractor or 
subcontractor has a substantial interest 
until three years have elapsed from the 
date the name is transmitted to the 
Comptroller General. If, before the end 
of such three-year period, the 
Secretary, after affording interested 
persons due notice and opportunity for 
hearing, is satisfied that a contractor or 

subcontractor whose name he has 
transmitted to the Comptroller General 
will thereafter comply responsibly with 
the requirements of this section, he 
shall terminate the application of the 
preceding sentence to such contractor 
or subcontractor (and to any person in 
which the contractor or subcontractor 
has a substantial interest); and when 
the Comptroller General is informed of 
the Secretary's action he shall inform 
all agencies of the Government thereof. 
 (3) Any person aggrieved by the 
Secretary's action under subsections 
(b) or (d) of this section may, within 
sixty days after receiving notice 
thereof, file with the appropriate 
United States court of appeals a 
petition for review of such action.  A 
copy of the petition shall be forthwith 
transmitted by the clerk of the court to 
the Secretary, who shall thereupon file 
in the court the record upon which he 
based his action, as provided in section 
2112 of title 28. The findings of fact by 
the Secretary, if supported by 
substantial evidence, shall be final.  
The court shall have power to make 
and enter a decree enforcing, 
modifying, and enforcing as so 
modified, or setting aside in whole or 
in part, the order of the Secretary or the 
appropriate Government agency.  The 
judgment of the court shall be subject 
to review by the Supreme Court of the 
United States upon certiorari or 
certification as provided in section 
1254 of title 28.  
 (e) Advisory Committee on 
Construction Safety and Health; 
establishment; membership; 
appointment; representation of 
interests; advice in formulation of 
standards, regulations, and policy 
matters; appointment of experts or 
consultants; compensation, travel 
expenses, etc. 
 (1) The Secretary shall establish in the 
Department of Labor an Advisory 
Committee on Construction Safety and 
Health (hereinafter referred to as the 
''Advisory Committee'') consisting of 
nine members appointed, without 
regard to the civil service laws, by the 
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Secretary. The Secretary shall 
appoint one such member as 
Chairman.  
Three members of the Advisory 
Committee shall be persons 
representative of contractors to 
whom this section applies, three 
members shall be persons 
representative of employees 
primarily in the building trades 
and construction industry engaged 
in carrying out contracts to which 
this section applies, and three 
public representatives who shall 
be selected on the basis of their 
professional and technical 
competence and experience in the 
construction health and safety 
field.  
 (2) The Advisory Committee shall 
advise the Secretary in the 
formulation of construction safety 
and health standards and other 
regulations, and with respect to 
policy matters arising in the 
administration of this section.  The 
Secretary may appoint such 
special advisory and technical 
experts or consultants as may be 
necessary to carry out the 
functions of the Advisory 
Committee.  
 (3) Members of the Advisory 
Committee shall, while serving on 
the business of the Advisory 
Committee, be entitled to receive 
compensation at rates fixed by the 
Secretary, but not exceeding $100 
per day, including traveltime; and 
while so serving away from their 
homes or regular places of 
business, they may be allowed 
travel expenses, including per 
diem in lieu of subsistence, as 
authorized by section 5703 of title 
5 for persons in the Government 
service employed intermittently.  
 (f) Safety programs: promotion; 
prevention of injuries through 
reports, data, and consultations 
with employers The Secretary 
shall provide for the establishment 
and supervision of programs for 
the education and training of 
employers and employees in the 

recognition, avoidance, and prevention 
of unsafe working conditions in 
employments covered by this 
subchapter, and to collect such reports 
and data and to consult with and advise 
employers as to the best means of 
preventing injuries.  
-SOURCE- 
 (Pub. L. 87-581, title I, Sec. 107, as 
added Pub. L. 91-54, Sec. 1, Aug. 9, 
1969, 83 Stat. 96; amended Pub. L. 
103-355, title IV, Sec. 4104(c)(2), Oct. 
13, 1994, 108 Stat. 3342.) 
 
REFERENCES IN TEXT 
Reorganization Plan Numbered 14 of 
1950, referred to in subsec. (a), is 
Reorg. Plan No. 14 of 1950, eff.  May 
24, 1950, 15 F.R. 3176, 64 Stat. 1267, 
which is set out in the Appendix to 
Title 5, Government Organization and 
Employees. The civil service laws, 
referred to in subsec. (e)(1), are set 
forth in Title 5. See, particularly, 
section 3301 et seq. of Title 5. 
 
AMENDMENTS 
1994 - Subsec. (a). Pub. L. 103-355 
inserted ''(other than a contract referred 
to in section 329(c) of this title)'' after 
''It shall be a condition of each 
contract''. 
 
EFFECTIVE DATE 1994 
AMENDMENT 
For effective date and applicability of 
amendment by Pub. L. 103-355, see 
section 10001 of Pub. L. 103-355, set 
out as a note under section 251 of Title 
41, Public Contracts. 
 
TERMINATION OF ADVISORY 
COMMITTEES 
Advisory committees in existence on 
Jan. 5, 1973, to terminate not later than 
the expiration of the 2-year period 
following Jan. 5, 1973, unless, in the 
case of a committee established by the 
President or an officer of the Federal 
Government, such committee is 
renewed by appropriate action prior to 
the expiration of such 2-year period, or 
in the case of a committee established 
by the Congress, its duration is 
otherwise provided by law.  Advisory 

committees established after Jan. 5, 
1973, to terminate not later than the 
expiration of the 2-year period 
beginning on the date of their 
establishment, unless, in the case of a 
committee established by the President 
or an officer of the Federal 
Government, such committee is 
renewed by appropriate action prior to 
the expiration of such 2-year period, or  
in the case of a committee established 
by the Congress, its duration is 
otherwise provided by law.  See 
section 14 of Pub. L. 92-463, Oct. 6, 
1972, 86 Stat. 776, set out in the 
Appendix to Title 5, Government 
Organization and Employees. 
 
SECTION REFERRED TO IN 
OTHER SECTIONS 
This section is referred to in title 49 
section 24312. 
 
Sec. 334. Contractor certification or 
contract clause in acquisition of 
commercial items  
 (a) No certification by a contractor, 
and no contract clause, may be 
required in the case of a contract for 
the acquisition of commercial items in 
order to implement a prohibition or 
requirement in this subchapter. 
 (b) In subsection (a) of this section, 
the term ''commercial item'' has the 
meaning given such term in section 
403(12) of Title 41. 
  
-SOURCE- 
 (Pub. L. 87-581, title I, Sec. 108, as 
added Pub. L. 103-355, title VIII, Sec. 
8301(b), Oct. 13, 1994, 108 Stat. 
3396.) 
 
EFFECTIVE DATE 
For effective date and applicability of 
section, see section 10001 of Pub. L. 
103-355, set out as an Effective Date 
of 1994 Amendment note under 
section 251 of Title 41, Public 
Contracts. 
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Chapter 6 
FTA Purchasing Guidelines 

This chapter contains the purchasing guidelines issued by FTA.  Contractors and 
grantees that are either private non-profit or private-for-profit entities must follow 
these guidelines when making large purchases using FTA funds.  Additional 
information on purchasing procedures can be found in the Guide to Managing Your 
Public Transportation Project. The following pages contain the FTA Circular 
4220.1E. 
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FTA Circular 4220.1E 
 

 CIRCULAR 

FTA C 4220.1E 
 

U.S. Department  
of Transportation  
Federal Transit  
Administration 

June 19, 2003 

Subject:  THIRD PARTY CONTRACTING REQUIREMENTS  

 
  

1.    PURPOSE.  This circular sets forth the requirements a grantee must adhere to in the 
solicitation, award and administration of its third party contracts. These requirements 
are based on the common grant rules, Federal statutes, Executive orders and their 
implementing regulations, and FTA policy.1[1]  

2. CANCELLATION.  This circular cancels FTA Circular 4220.1D "Third Party 
Contracting Requirements," dated 4-15-96.  

 

                                                 
1[1] FTA’s purpose in re-issuing Circular 4220.1 is to incorporate policy updates contained in 
several Dear Colleague letters issued since 1996.  At the same time, we have attempted to 
ease unnecessary requirements applied in our grantees’ procurement processes while 
remaining consistent with applicable law and regulations, particularly the Uniform 
Administrative Requirements for Grants and Cooperative Agreements to State and Local 
Governments at 49 CFR Part 18 (the Common Grant Rule).  We believe many of these 
‘requirements’ have evolved from earlier versions of the circular through varying 
interpretations or as unintended consequences of the language as it was drafted.  To help 
avoid this, we have compiled these interpretive comments to better explain what FTA 
believes the law and regulations conveyed through the circular actually require of our 
grantees.  As applicable laws, regulations, and contracting practices evolve, we will use these 
interpretive comments to continue conveying our views to our grantees and the transit 
industry as a whole. 
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3.    REFERENCES.  
a.  Federal Transit Laws, 49 U.S.C. Chapter 53.  
b.  Transportation Equity Act for the 21st Century 1998 (TEA-21), P.L. 105-178 as 

amended, TEA-21 Restoration Act 1998, P.L. 105-206.  

c.  Sections 4001 and 1555 of the Federal Acquisition Streamlining Act of 1994, 41 
U.S.C. § 403(11) and 40 U.S.C. § 481(b), respectively,  

d.  49 C.F.R. part 18, Uniform Administrative Requirements for Grants and 
Cooperative Agreements to State and Local Governments.  

e.  49 C.F.R. part 19, Uniform Administrative Requirements for Grants and 
Agreements with Institutions of Higher Education, Hospitals, and Other Non-
Profit Organizations.  

f.  Executive Order 12612, "Federalism," dated 10-26-87.  

g. g.             FTA Circular 5010.1C, “Grant Management Guidelines," dated 10-1-98. 

h. h.             FTA Master Agreement [PDF]. 

i.  Appendix D, Best Practices Procurement Manual. 
4.    APPLICABILITY.  This circular applies to all FTA grantees and subgrantees that 

contract with outside sources under FTA assistance programs.    FTA grant recipients 
who utilize FTA formula funds for operating assistance are required to follow the 
requirements of this circular for all operating contracts.  These requirements do not 
apply to procurements undertaken in support of capital projects completely 
accomplished without FTA funds or to those operating and planning contracts awarded 
by grantees that do not receive FTA operating and planning assistance.2[2]  

  
Congestion Mitigation and Air Quality (CMAQ) and Job Access/Reverse Commute 
(JARC) project funds may be used for operations.  Although grantees must follow 

                                                 
2[2] As a general rule, the circular, along with the underlying requirements in the Federal 
transit laws and regulations, applies whenever Federal funds are involved. 
  
Those grantees authorized to use formula funds for operating assistance must apply the 
circular to all operating contracts – even if they are able to administratively segregate the 
federal funds to non-contract operating expenses.   The ability to use formula funds for 
operating assistance hinges upon a grantee’s total operating expenses and the portion of those 
expenses not offset by operating income.  Since the entire range of operating expenses is 
considered in this calculation, each segment of those operating expenses must be subject to 
Federal standards. 
  
Grantees who are not authorized to use formula funds for operating assistance are not required to apply the 
circular to their operating contracts. 
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circular requirements for any specific contracts that utilize CMAQ or JARC funds, the 
use of CMAQ and JARC funds for operations does not trigger the applicability of the 
circular to all other operating contracts.3[3] 
  
Grantees who utilize formula capital funds for preventive maintenance contracts are 
subject to the following requirements of the circular:  If FTA formula capital funds are 
fully allocated to discrete preventive maintenance contracts, then the requirements of 
this circular will apply only to those discrete contracts and must be identified and 
tracked by the grantee.  If the FTA formula funds are not allocated to discrete contracts 
then all preventive maintenance contracts are subject to the requirements of the 
circular.4[4] 

  
a.  States. When procuring property and services under a grant, a State will follow 

the same procurement policies and procedures that it uses for acquisitions that are 
not paid for with Federal funds. States must, at a minimum, comply with the 
requirements of paragraphs 7m, 8a and b, and 9e of this circular and ensure that 
every purchase order and contract executed by it using Federal funds includes all 
clauses required by Federal statutes and executive orders and their implementing 
regulations.5[5]  

                                                 
3[3] Congestion Mitigation and Air Quality (CMAQ) and Job Access/Reverse Commute 
(JARC) funds may be used for operations by all grantees.  The circular must be applied to all 
contracts that are funded, in part, by CMAQ or JARC funds.  Using CMAQ or JARC funds 
for a specific operating contract or contracts does not trigger the requirement to apply the 
circular to other operating contracts.  This is because the calculation required to use formula 
funds for operations contracts is not required as a prerequisite to using CMAQ or JARC 
funds for operating contracts. 
  
4[4] Grantees who use formula capital funds for preventative maintenance contracts must 
apply the circular to those contracts.  If, through their accounting procedures, these grantees 
are able to allocate the Federal funds to discrete maintenance contracts, only those discrete 
contracts must adhere to the circular.  If unable to allocate federal funds to discrete 
maintenance contracts, the circular applies to all maintenance contracts. 
  
Capital projects that don’t include Federal funding are not required to conform to the 
circular. 
  
Procurements of real property and art are beyond the scope of Circular 4220.1E and covered in separate 
guidance. 
  
5[5] The language of this paragraph was adjusted to comport with the Common Grant Rule.  
FTA believes that only States – not their sub-grantees, regional transit authorities, local 
agencies, or any other grantees or sub-grantees – are free to apply only limited portions of the 
circular to their procurements.   
  
All other grantees and sub-grantees are obligated to apply the circular to their procurements as described above. 
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b.  All Other Recipients.  Subgrantees of states and all other FTA grantees (to include 
regional transit authorities) will administer contracts in accordance with this 
circular. 

5.   POLICY.   FTA's role in grantee procurements is reflective of Executive Order 12612, 
Federalism.  The executive order directs Federal agencies to refrain from substituting 
their judgment for that of their recipients unless the matter is primarily a Federal 
concern and to defer, to the maximum extent feasible, to the States to establish 
standards rather than setting national standards.  
In 1996, FTA reduced its role in grantee third party procurement activity in several 
important respects. To ensure compliance with Federal procurement requirements, FTA 
will continue to provide guidance and technical assistance to its grantees consistent 
with its Federal oversight responsibilities.  
a.  Grantee Self-Certification. Recognizing that most FTA grantees have experience 

with the third party contracting requirements of the "common grant rules" (49 
C.F.R. parts 18 and 19), FTA will rely primarily on grantees' "self-certifications" 
that their procurement system meets FTA requirements and that a grantee has the 
technical capacity to comply with Federal procurement requirements.  All 
grantees must "self certify" as part of the Annual Certification/Assurance 
Process.6[6]  
FTA will monitor compliance with this circular as part of its routine oversight 
responsibilities. If FTA becomes aware of circumstances that might invalidate a 
grantee's self-certification, FTA will investigate and recommend appropriate 
measures to correct whatever deficiency may exist.  

b.  FTA Review of Third Party Contracts.   FTA relies on the validity of each 
grantee's self-certification rather than on a pre-award review of third party 
contracts.  Accordingly, FTA will rely on periodic, post-grant reviews to ensure 
that grantees comply with Federal requirements and standards.  Grantees are still 
free to request FTA's pre-award review of their procurements as part of FTA’s 
technical assistance program.  Conversely, if FTA requests to review the record of 
a particular procurement, grantees must make their procurement documents 
available for FTA's pre-award (or post-award) review.  

c.  Procurement System Reviews.  FTA is required by 49 U.S.C. §5307 to perform 
reviews and evaluations of grant programs and to perform a full review and 
evaluation of the performance of grantees in carrying out grant programs with 
specific reference to their compliance with statutory and administrative 
requirements.  Accordingly, FTA will perform procurement system reviews as 

                                                                                                                                           
  
6[6] To preclude unnecessary delay in grantee procurements, FTA does not, as a general rule, 
conduct pre-award reviews of third party contracts as envisioned in the Common Grant Rule.  
Instead, we have chosen to rely heavily on our grantees’ self-certification of their 
procurement systems. 
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part of its on-going oversight responsibility.  FTA may recommend "best 
practices" in order to assist the grantee in improving its procurement practices.  In 
such cases, FTA will identify such recommendations as "advisory."  

d.  FTA Procurement Technical Assistance.  FTA provides procurement training and 
technical assistance at both regional and national levels by offering various 
instructional courses, by conducting regional technical assistance conferences, by 
providing assistance by a contractor on an as-needed basis, and by updating and 
revising the FTA "Best Practices Procurement Manual. "  The manual contains 
procurement guidance and "best practices" that grantees may choose to follow in 
performing their procurement functions. 

e.  Contract Clauses and Provisions.  The Master Agreement, issued annually, lists 
many but not all FTA and other crosscutting Federal requirements applicable to 
FTA grantees.  Many of these requirements are related to grantee procurements.  
Further guidance and suggested wording for contract clauses and provisions is 
provided in the "Best Practices Procurement Manual. "  

f. f.              Use of GSA Schedules is restricted to those transit properties with specific 
legislative authority to use them.7[7] 

  
6.   DEFINITIONS.  All definitions in 49 U.S.C. §5302 are applicable to this circular. The 

following definitions are provided:  
  

a.  "Grantee" means the public or private entity to which a grant or cooperative 
agreement is awarded by FTA. The grantee is the entire legal entity even if only a 
particular component of the entity is designated in the assistance award 
document.8[8]  
For the purposes of this circular, "grantee" also includes any subgrantee of the 
grantee. Furthermore, a grantee is responsible for assuring that its subgrantees 
comply with the requirements and standards of this circular, and that subgrantees 
are aware of requirements imposed upon them by Federal statutes and regulations.  

b.  "State" means any of the several states of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, any territory or possession of the 
United States, or any agency or instrumentality of a State exclusive of local 
governments.  "State" does not include any public and Indian housing agency 
under the United States Housing Act of 1937.  

                                                 
7[7] Within FTA’s knowledge, the only grantee with full access to the GSA schedules is the 
Washington Metropolitan Area Transit Authority.  GSA issued initial guidance implementing 
a program to allow state and local governments to use the GSA information technology 
schedule in May 2003 and FTA will update this section as more information becomes 
available.  
  
8[8] This definition was changed to comport with the Common Grant Rule. 
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c.  "FTA" refers to the Federal Transit Administration.  

d.  "Third party contract" refers to any purchase order or contract awarded by a 
grantee to a vendor or contractor using Federal financial assistance awarded by 
FTA. 

e.  "Piggybacking" is an assignment of existing contract rights to purchase supplies, 
equipment, or services.9[9] 

f.  "Tag-on" is defined as the addition of work (supplies, equipment or services) that 
is beyond the scope of the original contract that amounts to a cardinal change as 
generally interpreted in Federal practice by the various Boards of Contract 
Appeals.  “In scope” changes are not tag-ons.10[10] 

g. "Best Value" is a selection process in which proposals contain both price and qualitative 
components, and award is based upon a combination of price and qualitative 
considerations.  Qualitative considerations may include technical design, technical 
approach, quality of proposed personnel, and/or management plan.   The award selection 

                                                 
9[9] FTA has introduced a limited definition of ‘piggybacking’ and, to differentiate vastly different practices, has 
separated this practice of assigning contractual rights among grantees from joint procurements or other 
intergovernmental agreements.  Paragraph 7.e. further explains these different practices.  Our intent was to 
eliminate some of the confusion that has grown around this term. 
  
10[10] We have similarly attempted to limit the definition of ‘tag-on’ and align it with the 
concept of a ‘cardinal change’ or ‘out-of-scope change.’  FTA believes that earlier attempts 
to categorize virtually any change in quantity, for example, as a forbidden ‘tag-on’ failed to 
account for the realities of the marketplace and unnecessarily limited grantees from 
exercising reasonable freedom to make those minor adjustments “fairly and reasonably 
within the contemplation of the parties when the contract was entered into.”  Freund v. 
United States, 260 U.S. 60 (1922).   
  
In applying the concept of ‘cardinal change’ to third party contracts, FTA recognizes that this 
is a difficult concept, not easily reduced to a percentage, dollar value, number of changes, or 
other objective measure that would apply to all cases.  We also recognize that the various 
Boards of Contract Appeals, Federal courts, and Comptroller General have wrestled with 
these issues over many years and built an extensive array of case law differentiating in-scope 
from out-of-scope or cardinal changes.  We do not imply that the Boards of Contract Appeals 
cases are controlling, only that we will look to their collective wisdom in judging where 
changes in grantee contracts fall along the broad spectrum between clearly in-scope and 
clearly out-of-scope changes.  It is our intent to monitor our grantees and oversight 
contractors to ensure this concept is well understood and uniformly applied, and to issue 
additional guidance as necessary to assist our grantees in exercising this authority. 
  
Before attempting any change in quantity of major items (e.g., buses, rail cars), grantees should review their 
contract clauses to ensure they allow for such changes.  For instance, in Federal practice, the ‘changes’ clause 
from the Federal Acquisition Regulation has been interpreted not to allow changes in quantity of major items.  
Federal contracting officers use additional clauses specific to this desired flexibility when they anticipate that 
there may be a need to add quantities of these major items. 
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is based upon consideration of a combination of technical and price factors to determine 
{or derive} the offer deemed most advantageous and of the greatest value to the 
procuring agency.11[11] 

h.   Design-Bid-Build. The project delivery approach where the grantee commissions an 
architect or engineer to prepare drawings and specifications under a design services 
contract, and separately contracts for at-risk construction, by engaging the services of a 
contractor through sealed bidding or competitive negotiations.12[12] 

  
i. Design-Build.  A system of contracting under which one entity performs both 

architectural/engineering and construction under one contract.13[13] 
  
7.   GENERAL PROCUREMENT STANDARDS APPLICABLE TO THIRD-PARTY 

PROCUREMENTS. 
  

a.  Conformance with State and Local Law.  Grantees and subgrantees shall use their 
own procurement procedures that reflect applicable State and local laws and 
regulations, provided that the procurements conform to applicable Federal law, 
including the requirements and standards identified in this circular.   If there is no 
State law on a particular aspect of procurement, then Federal contract law 
principles will apply.   

b.  Contract Administration System. Grantees shall maintain a contract 
administration system that ensures that contractors perform in accordance with the 
terms, conditions, and specifications of their contracts or purchase orders.  

c.  Written Standards of Conduct.  Grantees shall maintain a written code of 
standards of conduct governing the performance of their employees engaged in 
the award and administration of contracts.  No employee, officer, agent, 
immediate family member, or Board member of the grantee shall participate in 
the selection, award, or administration of a contract supported by FTA funds if a 
conflict of interest, real or apparent, would be involved.  

Such a conflict would arise when any of the following has a financial or other 
interest in the firm selected for award:  
(1) (1)         The employee, officer, agent, or Board member,  
(2)  Any member of his/her immediate family,  

(3)  His or her partner, or  

(4)  An organization that employs, or is about to employ, any of the above.  

                                                 
11[11] This new definition was intended to recognize the concept of best value.  The language 
is intended neither to limit nor dictate qualitative measures grantees may employ. 
  
12[12] This definition was added only to acknowledge this method of construction contracting. 
  
13[13] This definition was added only to acknowledge this method of construction contracting. 
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The grantee's officers, employees, agents, or Board members will neither solicit 
nor accept gifts, gratuities, favors, or anything of monetary value from 
contractors, potential contractors, or parties to subagreements. Grantees may set 
minimum rules when the financial interest is not substantial or the gift is an 
unsolicited item of nominal intrinsic value.  To the extent permitted by state or 
local law or regulations, such standards of conduct will provide for penalties, 
sanctions, or other disciplinary action for violation of such standards by the 
grantee's officers, employees, or agents, or by contractors or their agents. 

d.  Ensuring Most Efficient and Economic Purchase.  Grantee procedures shall 
provide for a review of proposed procurements to avoid purchase of unnecessary 
or duplicative items.  Consideration should be given to consolidating or breaking 
out procurements to obtain a more economical purchase.  
Where appropriate, an analysis will be made of lease versus purchase alternatives 
and any other appropriate analysis to determine the most economical approach.  

e.   Intergovernmental Procurement Agreements. 
  

(1)   Grantees are encouraged to utilize available state and local 
intergovernmental agreements for procurement or use of common goods and 
services.  When obtaining goods or services in this manner, grantees must 
ensure all federal requirements, required clauses, and certifications 
(including Buy America) are properly followed and included, whether in the 
master intergovernmental contract or in the grantee's purchase 
document.14[14] 

  
(2)     Grantees are also encouraged to jointly procure goods and services with 

other grantees.  When obtaining goods or services in this manner, grantees 
must ensure all federal requirements, required clauses, and certifications are 
properly followed and included in the resulting joint solicitation and 
contract documents.15[15] 

                                                 
14[14] Sub-paragraph (1) looks primarily to State government contracts that allow subordinate 
government agencies to buy from established schedules akin to the GSA schedules in Federal 
practice.  FTA believes grantees may buy through these contracts provided all parties agree 
to append the required Federal clauses in the purchase order or other document that effects 
the grantee’s procurement.  When buying from these schedule contracts, grantees should 
obtain Buy America certification before entering into the purchase order.  Where the product 
to be purchased is Buy America compliant, there is no problem.  Where the product is not 
Buy America compliant, the grantee will still have to obtain a waiver from FTA before 
proceeding.   
  
15[15] Sub-paragraph (2) reflects FTA’s belief that grantees should consider combining efforts in their 
procurements to obtain better pricing through larger purchases.  Joint procurements offer the additional 
advantage of being able to obtain goods and services that exactly match each cooperating grantee’s 
requirements.  We believe this is superior to the practice of ‘piggybacking’ since ‘piggybacking’ does not 
combine buying power at the pricing stage and may limit a grantee’s choices to those products excess to another 
grantee’s needs. 
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(3)    Grantees may assign contractual rights to purchase goods and services to 

other grantees if the original contract contains appropriate assignability 
provisions.  Grantees who obtain these contractual rights (commonly known 
as 'piggybacking') may exercise them after first determining the contract 
price remains fair and reasonable.16[16] 

  
f.  Use of Excess Or Surplus Federal Property. Grantees are encouraged to use 

Federal excess and surplus property in lieu of purchasing new equipment and 
property, whenever such use is feasible and reduces project costs.  

g.  Use of Value Engineering in Construction Contracts.  Grantees are encouraged to 
use value engineering clauses in contracts for construction projects.  FTA cannot 
approve a New Starts grant application for final design funding or a full funding 
grant agreement until value engineering is complete (see FTA Circular 
5010.1C).17[17] 

h.  Awards to Responsible Contractors.  Grantees shall make awards only to 
responsible contractors possessing the ability to perform successfully under the 
terms and conditions of a proposed procurement.  Consideration shall be given to 
such matters as contractor integrity, compliance with public policy, record of past 
performance, and financial and technical resources.  

i.  Written Record of Procurement History.  Grantees shall maintain records 
detailing the history of each procurement.  At a minimum, these records shall 
include:  
(1)  the rationale for the method of procurement,  
(2)  selection of contract type,  

(3)  reasons for contractor selection or rejection, and  

(4)  the basis for the contract price.18[18] 

                                                                                                                                           
  
16[16] Sub-paragraph (3) reflects grantees’ continuing ability to assign contractual rights to others – 
‘piggybacking.’  FTA believes it is extremely important that grantees ensure they contract only for their 
reasonably anticipated needs and do not add quantities or options to contracts solely to allow them to assign 
these quantities or options at a later date.  
  
17[17] The first sentence in this paragraph was drawn from the Common Grant Rule and reflects FTA’s 
encouragement of value engineering.  It is important to note that some contractual arrangements (e.g., design-
build contracts) may inherently include value engineering concepts and principles.  Where this is the case, FTA 
does not require separate value engineering proposals, change orders, or other processes.  From a procurement 
view, the concept of value engineering is more important than the form it takes. 
  
18[18] This paragraph is taken from the Common Grant Rule.  FTA recognizes that these 
written records will vary greatly for different procurements.  For a $100 credit card purchase 
from a lumberyard, all of the required information may be able to be inferred from the receipt 
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j.  Use of Time and Materials Type Contracts.  Grantees will use time and material 
type contracts only: 

  
(1)  After a determination that no other type of contract is suitable; and  
(2)  If the contract specifies a ceiling price that the contractor shall not exceed 

except at its own risk. 
k.  Responsibility for Settlement of Contract Issues/Disputes.  Grantees alone will be 

responsible in accordance with good administrative practice and sound business 
judgment for the settlement of all contractual and administrative issues arising out 
of procurements.  These issues include, but are not limited to, source evaluation, 
protests, disputes, and claims.  These standards do not relieve the grantee of any 
contractual responsibility under its contracts.  
FTA will not substitute its judgment for that of the grantee or subgrantee, unless 
the matter is primarily a Federal concern.  Violations of the law will be referred to 
the local, State, or Federal authority having proper jurisdiction.  

l.  Written Protest Procedures.  Grantees shall have written protest procedures to 
handle and resolve disputes relating to their procurements and shall in all 
instances disclose information regarding protests to FTA.19[19]  All protest 
decisions must be in writing.  A protester must exhaust all administrative 
remedies with the grantee before pursuing a protest with FTA.  

Reviews of protests by FTA will be limited to:  

(1)    a grantee's failure to have or follow its protest procedures, or its failure to 
review a complaint or protest; or  

(2)     violations of Federal law or regulation.20[20]   

                                                                                                                                           
and/or bill itself.  More substantial procurements may include voluminous analysis.  FTA 
believes the rule of reason must be applied to this requirement and the documents comprising 
a procurement history should be commensurate with the size and complexity of the 
procurement itself. 
  
19[19] Prior versions of the circular contained the language in this paragraph related to “disclos[ing] information 
regarding protests to FTA.”  We noted that this provision allowed for widely differing interpretations but found 
ourselves bound by the Common Grant Rule.  FTA believes this provision requires grantees to, at a minimum, 
informally notify their FTA regional offices when they receive a protest related to a contract required to comply 
with the circular and to similarly keep their regional offices apprised of the status of those protests.  Regional 
offices may require grantees to forward copies of particular protests or all protests for information or review 
purposes at any time. 
  
20[20] This paragraph has been aligned with the Common Grant Rule and practice by adding “violations of 
Federal law or regulation” to the basis of FTA protest jurisdiction.  FTA will continue to limit its review of 
grantee protest decisions and will read this Common Grant Rule provision in conjunction with the provisions 
that express our intent to avoid substituting FTA’s judgment for those of its grantees.  FTA will not consider 
each and every appeal of grantees’ protest decisions simply because a federal law or regulation may be 
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An appeal to FTA must be received by the cognizant FTA regional or 
Headquarters Office within five (5) working days of the date the protester learned 
or should have learned of an adverse decision by the grantee or other basis of 
appeal to FTA.21[21]  

m.  Contract Term Limitation.  Grantees shall not enter into any contract for rolling 
stock or replacement parts with a period of performance exceeding five (5) years 
inclusive of options.  All other types of contracts (supply, service, leases of real 
property, revenue and construction, etcetera) should be based on sound business 
judgment.  Grantees are expected to be judicious in establishing and extending 
contract terms no longer than minimally necessary to accomplish the purpose of 
the contract.  Additional factors to be considered include competition, pricing, 
fairness and public perception.  Once a contract has been awarded, an extension 
of the contract term length that amounts to an out of scope change will require a 
sole source justification22[22] 

n.  Revenue Contracts.  Revenue contracts are those third party contracts whose 
primary purpose is to either generate revenues in connection with a transit related 
activity, or to create business opportunities utilizing an FTA funded asset.  FTA 
requires these contracts to be awarded utilizing competitive selection procedures 
and principles.  The extent of and type of competition required is within the 
discretionary judgment of the grantee.23[23] 

                                                                                                                                           
involved.  Instead, FTA will exercise discretionary jurisdiction over those cases deemed to involve issues 
important to the overall third party contracting program. 
   
21[21] Additionally, we have noted that requiring an appeal to be filed within five days of ‘the violation’ yet also 
requiring protestors to extinguish their local remedies before filing with FTA led to some confusion.  We have 
attempted to clarify this standard by starting the protestor’s clock when it receives actual or constructive notice 
of an adverse decision or that a grantee failed to have or follow its procedures or review a complaint. 
  
22[22] Although the ‘five-year rule’ has been eliminated for all but rolling stock and replacement part contracts 
(i.e., those for which the rule is statutorily required), FTA expects grantees to be judicious about the terms 
of their contracts.  Sound business judgment should underlie any decision on contract term, whether or not it 
exceeds five years.  This sound business judgment should be evident in the procurement files.  In keeping with 
the general tone of the new circular, contract extensions will be viewed with an eye to whether they are in-scope 
and out-of-scope contract changes.  Out-of-scope changes will, of course, be regarded as new procurements and 
the normal sole source rules will apply. 
  
23[23] When addressing revenue contracts, FTA allows grantees broad latitude in determining 
what level of competition is appropriate for a particular contract.  As an example, where a 
grantee wishes to enter into a contract to allow advertising on the sides of buses and there are 
several potential competitors for that limited space, a competitive process would be required 
to allow interested parties an equal chance at obtaining this limited opportunity.  Where a 
grantee wishes to enter into a contract to allow a private utility to run cable through subway 
tunnels and is willing to grant similar contracts/licenses to others similarly situated (since 
there is room for a substantial number of such cables without interfering with transit 
operations), no competition would be required since the opportunity is open to all. 
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o.  Tag-ons. The use of tag-ons is prohibited and applies to the original buyer as well 
as to others as defined in paragraph 6f. 

p.  Piggybacking.  Piggybacking is permissible when the solicitation document and 
resultant contract contain an assignability clause that provides for the assignment 
of all or a portion of the specified deliverables as originally advertised, competed, 
evaluated, and awarded.  If the supplies were solicited, competed and awarded 
through the use of an indefinite-delivery-indefinite-quantity (IDIQ) contract, then 
both the solicitation and contract award must contain both a minimum and 
maximum quantity that represent the reasonably foreseeable needs of the party(s) 
to the solicitation and contract.  If two or more parties jointly solicit and award an 
IDIQ contract, then there must be a total minimum and maximum.24[24]   

q.  E-Commerce.  E-Commerce is an allowable means to conduct procurements.  If a 
grantee chooses to utilize E-Commerce, written procedures need to be developed 
and in place prior to solicitation and all requirements for full and open 
competition must be met in accordance with this circular.25[25]   

                                                                                                                                           
  
Another example where competition may be limited is in the area of leveraged leasing.  
Many grantees are taking advantage of the opportunities to obtain a portion of the tax 
benefits available to private sector investors who lease or buy grantee assets through 
innovative financing techniques that keep possession and continuing control of the assets in 
the grantee’s hands while transferring ownership for tax purposes.  As grantees seek 
arrangers to construct these transactions, they should use some competitive procedure (but 
note that since these contracts are not Federally funded and involve no Federally-funded 
assets, the contract with the arranger need not comply with the circular) process.  When the 
grantee’s arranger constructs the actual transaction (a contract that will involve Federally-
funded assets so FTA must approve of the transaction), competition is limited by securities 
regulations.   
  
An emerging area that combines aspects of Federally funded construction and revenue 
contracting is that of joint development.  Certainly the circular has to apply to the Federally 
funded construction aspects of joint development but revenue contracting aspects make for 
difficult procurement practice decisions.  FTA will work with grantees on a case-by-case 
basis to craft approaches that satisfy the statutory and regulatory requirements while 
preserving the benefits of this innovative contracting strategy to the maximum possible 
extent. 
  
24[24] As discussed above, ‘piggybacking’ is still allowable.  Given the opportunities for joint 
procurements, inter-governmental procurements, and other innovative means of obtaining 
goods and services, grantees should pay renewed attention to their procurement practices to 
ensure they contract only for their reasonably anticipated requirements and do not build 
excess capacity into their contracts simply to assign rights to others at a later date. 
  
25[25] This paragraph was added to recognize that a well-structured e-commerce procurement system is 
acceptable. 
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8.   COMPETITION.  
  

a.  Full and Open Competition.  All procurement transactions will be conducted in a 
manner providing full and open competition. Some situations considered to be 
restrictive of competition include, but are not limited to:26[26] 

  
(1)  Unreasonable requirements placed on firms in order for them to qualify to 

do business;  
(2)  Unnecessary experience and excessive bonding requirements;  

(3)  Noncompetitive pricing practices between firms or between affiliated 
companies;  

(4)  Noncompetitive awards to any person or firm on retainer contracts;  

(5)  Organizational conflicts of interest.  An organizational conflict of interest 
means that because of other activities, relationships, or contracts, a 
contractor is unable, or potentially unable, to render impartial assistance or 
advice to the grantee; a contractor's objectivity in performing the contract 
work is or might be otherwise impaired; or a contractor has an unfair 
competitive advantage; 

(6)  Specifying only a “brand name” product instead of allowing “an equal” 
product to be offered without listing its’ salient characteristics.  

Grantees may define the salient characteristics in language similar to the 
following:  

(a)  ‘Original Equipment Manufacturer (OEM) part #123 or approved 
equal that complies with the original equipment manufacturer’s 
requirements or specifications and will not compromise any OEM 
warranties’; or  

(b)  ‘Original Equipment Manufacturer part #123 or approved equal that is 
appropriate for use with and fits properly in [describe the bus, engine, 
or other component the part must be compatible with] and will not 
compromise any OEM warranties’; and 

 (c)  Any arbitrary action in the procurement process.  

                                                                                                                                           
  
26[26] Grantees have expressed frustration when attempting to capture the salient characteristics of common parts 
and items that must be precisely engineered to be useful and for which simple notations (such as original 
equipment manufacturer’s part numbers) describe, in a practical sense, the requirements.  Sub-paragraph (6) 
was annotated to demonstrate two potential (although not required) means by which grantees can meet the 
Common Grant Rule’s requirement to list salient characteristics when using a ‘brand name or equal’ 
specification without attempting to reverse-engineer a complicated part to discern precise measurements or 
specifications. 
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b.  Prohibition Against Geographic Preferences.  Grantees shall conduct 
procurements in a manner that prohibits the use of statutorily or administratively 
imposed in-State or local geographical preferences in the evaluation of bids or 
proposals, except in those cases where applicable Federal statutes expressly 
mandate or encourage geographic preference.  This does not preempt State 
licensing laws.  However, geographic location may be a selection criterion in 
procurements for architectural and engineering (A&E) services provided its 
application leaves an appropriate number of qualified firms, given the nature and 
size of the project, to compete for the contract.  

c.  Written Procurement Selection Procedures.  Grantees shall have written selection 
procedures for procurement transactions. All solicitations shall:  
(1)  Incorporate a clear and accurate description of the technical requirements 

for the material, product, or service to be procured. Such description shall 
not, in competitive procurements, contain features that unduly restrict 
competition. The description may include a statement of the qualitative 
nature of the material, product, or service to be procured and when 
necessary, shall set forth those minimum essential characteristics and 
standards to which it must conform if it is to satisfy its intended use.  
Incorporate a clear and accurate description of the technical requirements 
for the material, product, or service to be procured. Such description shall 
not, in competitive procurements, contain features which unduly restrict 
competition.  The description may include a statement of the qualitative 
nature of the material, product or service to be procured, and when 
necessary, shall set forth those minimum essential characteristics and 
standards to which it must conform if it is to satisfy its intended use.  
Detailed product specifications should be avoided if at all possible. When it 
is impractical or uneconomical to make a clear and accurate description of 
the technical requirements, a “brand name or equal” description may be 
used as a means to define the performance or other salient characteristics of 
a procurement. The specific features of the named brand which must be met 
by offerors shall be clearly stated.  

(2)  Identify all requirements that offerors must fulfill and all other factors to be 
used in evaluating bids or proposals. 

d.  Prequalification Criteria.  Grantees shall ensure that all lists of prequalified 
persons, firms, or products that are used in acquiring goods and services are 
current and include enough qualified sources to ensure maximum full and open 
competition.  Also, grantees shall not preclude potential bidders from qualifying 
during the solicitation period, which is from the issuance of the solicitation to its 
closing date.27[27] 

                                                 
27[27] Prequalification and the Common Grant Rule’s requirement to allow potential bidders to 
qualify throughout solicitation periods has led to substantial confusion among some grantees.  
Prequalification lists are most common in recurring requirements for goods that take some 
period of time to evaluate to determine if they satisfy the grantee’s standards.  In those cases, 
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9.   METHODS OF PROCUREMENT.  The following methods of procurement may be 

used as appropriate:  
  

a.  Procurement by Micro-Purchases.  Micro-purchases are those purchases under 
$2,500.  Purchases below that threshold may be made without obtaining 
competitive quotations.  Such purchases are exempt from Buy America 
requirements.  There should be equitable distribution among qualified suppliers 
and no splitting of procurements to avoid competition.  The Davis-Bacon Act 
applies to construction contracts between $2,000 and $2,500.  Minimum 
documentation is required:  A determination that the price is fair and reasonable 
and how this determination was derived.  The other requirements of paragraph 
7(i) do not apply to micro-purchases.28[28] 

b.  Procurement by Small Purchase Procedures.  Small purchase procedures are those 
relatively simple and informal procurement methods for securing services, 
supplies, or other property that cost more than $2,500 but do not cost more than 
the simplified acquisition threshold fixed at 41 U.S.C. § 403(11) (currently set at 
$100,000).  If small purchase procedures are used, price or rate quotations shall be 
obtained from an adequate number of qualified sources.29[29]  

c.  Procurement By Sealed Bids/Invitation For Bid (IFB).  Bids are publicly solicited 
and a firm-fixed-price contract (lump sum or unit price) is awarded to the 

                                                                                                                                           
grantees must accept submissions for evaluation, even during ongoing procurement actions.  
Evaluation need not be accelerated or truncated and FTA does not believe a particular 
solicitation must be held open to accommodate a potential bidder who submits a person, firm, 
or product for approval before or during that solicitation. 
  
Additionally, some procurement methods may include preliminary steps that should not be confused with 
prequalification.  For instance, in Federal practice, 41 USC 253m allows for a two-phase selection procedure for 
large design-build projects and FTA believes grantees may also use that procedure.  Essentially, the two-phase 
selection procedure allows the contracting officer to solicit proposals for design-build projects in two steps, the 
first a review of technical qualifications and technical approach to the project and the second a complete 
proposal.  This allows the contracting officer to narrow the competitive range in the first step without a 
requirement for extensive proposal review on the government’s part or expensive proposal drafting on potential 
contractors’ parts.  This two-phase selection procedure is separate and distinct from prequalification and is but 
one method grantees may use in their procurements. 
   
28[28] Determination of fair and reasonable pricing for micro-purchases (usually credit card purchases) has been 
seen as a burden by some grantees.  FTA believes that determination may be done quickly and efficiently in 
several ways.  One possible method would be for the official tasked to review and authorize payment of a credit 
card bill to annotate (by stapling a preprinted sheet to the bill, stamping the bill with a rubber stamp, or even 
asking the credit card provider to print an appropriate statement on each bill) a finding such as ‘ I have 
examined the expenditures reflected on this bill and determined that each reflects a reasonable price based on 
market prices offered by the vendors to the general public.’ 
  
29[29] This is not intended to imply that any purchase under $2,500 must be treated as a micro-purchase or that 
any purchase under $100,000 must be treated as a small purchase.  Grantees remain free to set lower thresholds 
as they deem fit for either or both of these procurement methods. 
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responsible bidder whose bid, conforming to all the material terms and conditions 
of the invitation for bids, is the lowest in price.  
(1)      In order for sealed bidding to be feasible, the following conditions should be 

present:  
  

(a)  A complete, adequate, and realistic specification or purchase description is 
available;  

(b)  Two or more responsible bidders are willing and able to compete 
effectively for the business;  

(c)  The procurement lends itself to a firm fixed price contract and the 
selection of the successful bidder can be made principally on the basis 
of price; and  

(d)  No discussion with bidders is needed. 
(2)         If this procurement method is used, the following requirements apply: 

  
(a)  The invitation for bids will be publicly advertised and bids shall be solicited 

from an adequate number of known suppliers, providing them sufficient time 
to prepare bids prior to the date set for opening the bids;  

(b)  The invitation for bids, which will include any specifications and 
pertinent attachments, shall define the items or services sought in order 
for the bidder to properly respond;  

(c)  All bids will be publicly opened at the time and place prescribed in the 
invitation for bids;  

(d)  A firm fixed-price contract award will be made in writing to the lowest 
responsive and responsible bidder.  When specified in bidding 
documents, factors such as discounts, transportation costs, and life 
cycle costs shall be considered in determining which bid is lowest;  

Payment discounts will only be used to determine the low bid when 
prior experience indicates that such discounts are usually taken 
advantage of; and  

(e)  Any or all bids may be rejected if there is a sound documented 
business reason. 

(3)  The sealed bid method is the preferred method for procuring construction if 
the conditions in paragraph 9c(1) above apply. 

  
d.  Procurement By Competitive Proposal/Request for Proposals (RFP). The 

competitive proposal method of procurement is normally conducted with more 
than one source submitting an offer, i.e., proposal.  Either a fixed price or cost 
reimbursement type contract is awarded.  This method of procurement is 
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generally used when conditions are not appropriate for the use of sealed bids.  If 
this procurement method is used the following requirements apply: 

  
(1)  Requests for proposals will be publicized.  All evaluation factors will be 

identified along with their relative importance;  
(2)  Proposals will be solicited from an adequate number of qualified sources;  

(3)   Grantees will have a method in place for conducting technical evaluations of 
the proposals received and for selecting awardees; 

(4)  Awards will be made to the responsible firm whose proposal is most 
advantageous to the grantee's program with price and other factors 
considered; and 

(5)  In determining which proposals is most advantageous, grantees may award 
(if consistent with State law) to the proposer whose proposals offer the 
greatest business value to the Agency based upon an analysis of a tradeoff of 
qualitative technical factors and price/cost to derive which proposal 
represents the “best value” to the Procuring Agency as defined in Section 6, 
Definitions.  If the grantee elects to use the best value selection method as 
the basis for award, however, the solicitation must contain language which 
establishes that an award will be made on a “best value” basis.30[30]  

e.  Procurement Of Architectural and Engineering Services (A&E). Grantees shall 
use qualifications-based competitive proposal procedures (i.e., Brooks Act 
procedures) when contracting for A&E services as defined in 40 U.S.C. §541 and 
49 U.S.C. §5325(d).  Services subject to this requirement are program 
management, construction management, feasibility studies, preliminary 
engineering, design, architectural, engineering, surveying, mapping, and related 
services.31[31]  
Qualifications-based competitive proposal procedures require that:  
(1)  An offeror’s qualifications be evaluated;  
(2)  Price be excluded as an evaluation factor;  

(3)  Negotiations be conducted with only the most qualified offeror; and  

                                                 
30[30] Sub-paragraph (5), like paragraph 6.g., recognizes the concept of best value.  Once 
again, FTA does not wish to dictate any particular factors or analytic process.  Solicitations 
must, of course, tell potential competitors for the contract what the basis for award will be. 
  
31[31] FTA has expanded this section to better explain the breadth of this statutorily prescribed procurement 
method.  FTA recognizes that most of the services listed (e.g., surveying) are not performed by architectural or 
engineering services companies.  Qualifications-based competitive proposals (i.e., Brooks Act procedures) still 
must be applied to these procurements because of the statutory directive in 49 U.S.C. 5325(d). 
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(4)  Failing agreement on price, negotiations with the next most qualified offeror 
be conducted until a contract award can be made to the most qualified 
offeror whose price is fair and reasonable to the grantee.  

These qualifications-based competitive proposal procedures can only be used for 
the procurement of the services listed above. This method of procurement cannot 
be used to obtain other types of services even though a firm that provides A&E 
services is also a potential source to perform other types of services.  

These requirements apply except to the extent the grantee’s State adopts or has 
adopted by statute a formal procedure for the procurement of these services. 

f.  Procurement of Design-Bid-Build.  Grantees may procure design-bid-build 
services through means of sealed bidding or competitive negotiations.  These 
services must be procured in a manner that conforms to applicable state and local 
law, the requirements of this Circular relative to the method of procurement used 
and all other applicable federal requirements. 

g.   Procurement of Design-Build.  Grantees must procure design-build services 
through means of qualifications-based competitive proposal procedures based on 
the Brooks Act as set forth in Section 9e when the preponderance of the work to 
be performed is considered to be for architectural and engineering (A&E) services 
as defined in Section 9e, Qualifications-based competitive proposal procedures 
should not be used to procure design-build services when the preponderance of 
the work to be performed is not of an A&E nature as defined in Section 9e, unless 
required by State law.32[32] 

  
h.  Procurement By Noncompetitive Proposals (Sole Source).  Sole Source 

procurements are accomplished through solicitation of a proposal from only one 
source, or after solicitation of a number of sources, competition is determined 
inadequate.  A contract change that is not within the scope of the original contract 
is considered a sole source procurement that must comply with this 
subparagraph.33[33]  

                                                 
32[32] This paragraph was added to explain the requirements that apply to design-build procurements because 
they involve significant architectural, engineering, or other services that normally require qualifications-based 
competitive proposals but also include significant work that does not require this extraordinary procurement 
method.  Grantees should determine which portion of the work is predominant and follow the method for that 
type of procurement.  We would normally expect the construction portion of a design-build procurement to be 
predominant and, in that case, normal procurement methods can be used in lieu of qualification-based 
competitive proposals (the Brooks Act method). 
  
33[33] This paragraph was changed from prior versions of the circular to eliminate the phrase “or acceptance” of a 
single proposal when discussing what constitutes a sole source procurement.  FTA believes that, upon receiving 
a single bid (or proposal) in response to a solicitation, the grantee should determine if competition was 
adequate.  This determination may include a review of the specifications to determine if they were unduly 
restrictive or contacting sources that chose not to submit a bid or solicitation.  It is only if the grantee 
determines that competition was inadequate that the procurement should proceed as a sole source procurement.  
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(1)  Procurement by noncompetitive proposals may be used only when the 

award of a contract is infeasible under small purchase procedures, 
sealed bids, or competitive proposals and at least one of the following 
circumstances applies:  
  

(a)  The item is available only from a single source;  
(b)  The public exigency or emergency for the requirement will not permit 

a delay resulting from competitive solicitation;  

(c)  FTA authorizes noncompetitive negotiations—e.g., if FTA provides a 
joint procurement grant or a research project grant with a particular 
firm or combination of firms, the grant agreement is the sole source 
approval;  

(d)  After solicitation of a number of sources, competition is determined 
inadequate; or  

(e)         The item is an associated capital maintenance item as defined in 49 
U.S.C. §5307(a)(1) that is procured directly from the original 
manufacturer or supplier of the item to be replaced.  The grantee must 
first certify in writing to FTA:   

1 that such manufacturer or supplier is the only source for such 
item; and  

2  that the price of such item is no higher than the price paid for 
such item by like customers. 

(2)  A cost analysis, i.e., verifying the proposed cost data, the projections 
of the data, and the evaluation of the specific elements of costs and profit, is 
required. 

  
i.  Options.  Grantees may include options in contracts.  An option is a unilateral 

right in a contract by which, for a specified time, a grantee may elect to purchase 
additional equipment, supplies, or services called for by the contract, or may elect 
to extend the term of the contract.  If a grantee chooses to use options, the 
requirements below apply:  

  
(1) Evaluation of Options.  The option quantities or periods contained in the 

contractor's bid or offer must be evaluated in order to determine contract 
award.  When options have not been evaluated as part of the award, the 
exercise of such options will be considered a sole source procurement.  

(2)  Exercise of Options.  

                                                                                                                                           
The mere fact that only one bid or proposal was received does not automatically mean competition was 
inadequate since many unrelated factors could cause potential sources not to submit a bid or proposal. 
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(a)  A grantee must ensure that the exercise of an option is in accordance 
with the terms and conditions of the option stated in the initial contract 
awarded.  

(b)  An option may not be exercised unless the grantee has determined that 
the option price is better than prices available in the market or that the 
option is the more advantageous offer at the time the option is 
exercised. 

10.   CONTRACT COST AND PRICE ANALYSIS FOR EVERY PROCUREMENT 
ACTION.  Grantees must perform a cost or price analysis in connection with every 
procurement action, including contract modifications. The method and degree of 
analysis is dependent on the facts surrounding the particular procurement situation, but 
as a starting point, grantees must make independent estimates before receiving bids or 
proposals.34[34]  

  
a.  Cost Analysis.  A cost analysis must be performed when the offeror is required to 

submit the elements (i.e., labor hours, overhead, materials, etc.) of the estimated 
cost, (e.g., under professional consulting and architectural and engineering 
services contracts, etc.).  
A cost analysis will be necessary when adequate price competition is lacking and 
for sole source procurements, including contract modifications or change orders, 
unless price reasonableness can be established on the basis of a catalog or market 
price of a commercial product sold in substantial quantities to the general public 
or on the basis of prices set by law or regulation.  

b.  Price Analysis.  A price analysis may be used in all other instances to determine 
the reasonableness of the proposed contract price.  

c.  Profit.  Grantees will negotiate profit as a separate element of the price for each 
contract in which there is no price competition and in all cases where cost analysis 
is performed.  To establish a fair and reasonable profit, consideration will be 

                                                 
34[34] Cost and Price Analysis.  Cost or price analysis has proven difficult for grantees in some 
cases.  FTA believes price analysis for micro-purchases may be conducted on a limited basis 
as discussed above (paragraph 9a).  Similarly, an abbreviated price analysis may be used for 
small purchases in most cases.  One method to record this analysis is through use of a 
preprinted form on which a contracting officer (or other responsible person) can annotate a 
finding of fair and reasonable pricing and check off the most common reasons why this 
would be so such as catalog or market prices offered in substantial quantities to the general 
public, regulated prices (e.g., for many utilities purchases), or comparison with recent prices 
for similar goods and services. 
  
Where cost analysis is required, some grantees have found difficulty obtaining the information necessary to 
conduct a proper cost analysis.  The requirements for cost analysis are based in the Common Grant Rule and 
require action beyond FTA or DOT’s authority to change.  FTA continues to seek an equitable, practical 
solution to this problem consistent with the flexibility Federal contracting officers enjoy under the federal 
Acquisition Regulation. 
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given to the complexity of the work to be performed, the risk borne by the 
contractor, the contractor’s investment, the amount of subcontracting, the quality 
of its record of past performance, and industry profit rates in the surrounding 
geographical area for similar work.  

d.  Federal Cost Principles.  Costs or prices based on estimated costs for contracts 
under grants will be allowable only to the extent that costs incurred or cost 
estimates included in negotiated prices are consistent with Federal cost principles. 
Grantees may reference their own cost principles that comply with applicable 
Federal cost principles.  

e.  Cost Plus Percentage of Cost Prohibited.  The cost plus a percentage of cost and 
percentage of construction cost methods of contracting shall not be used. 

11.   BONDING REQUIREMENTS.  For those construction or facility improvement 
contracts or subcontracts exceeding $100,000, FTA may accept the bonding policy and 
requirements of the grantee, provided FTA determined that the policy and requirements 
adequately protect the Federal interest.  FTA has determined that grantee policies and 
requirements that meet the following minimum criteria adequately protect the Federal 
interest:35[35]  

  
a.  A bid guarantee from each bidder equivalent to five (5) percent of the bid price. 

The "bid guarantee" shall consist of a firm commitment such as a bid bond, 
certified check, or other negotiable instrument accompanying a bid as assurance 
that the bidder will, upon acceptance of his bid, execute such contractual 
documents as may be required within the time specified;  

b.  A performance bond on the part of the contractor for 100 percent of the contract 
price.  A "performance bond" is one executed in connection with a contract to 
secure fulfillment of all the contractor's obligations under such contract; and  

c.  A payment bond on the part of the contractor.  A payment bond is one executed in 
connection with a contract to assure payment, as required by law, of all persons 
supplying labor and material in the execution of the work provided for in the 
contract.  Payment bond amounts determined to adequately protect the federal 
interest are as follows:  
(1)  Fifty percent of the contract price if the contract price is not more than $1 

million;  
(2)  Forty percent of the contract price if the contract price is more than $1 

million but not more than $5 million; or  

(3)  Two and a half million dollars if the contract price is more than $5 million. 

                                                 
35[35] The language in this section has been amended from prior versions of the circular to better explain that 
FTA will accept a local bonding policy that meets the minimums of paragraphs a, b, and c but that a policy that 
does not meet these minimums still may be accepted where the local policy adequately protects the Federal 
interest.  Grantees who wish to adopt less stringent bonding requirements generally, for a specific class of 
projects, or for a particular project may submit the policy and rationale to their regional office for approval. 
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d.  A Grantee may seek FTA approval of its bonding policy and requirements if they 
do not comply with these criteria.   

  
12.   PAYMENT PROVISIONS IN THIRD PARTY CONTRACTS.  

  
a.  Advance Payments.  FTA does not authorize and will not participate in funding 

payments to a contractor prior to the incurrence of costs by the contractor unless 
prior written concurrence is obtained from FTA.  There is no prohibition on a 
grant recipient’s use of local match funds for advance payments.  However, 
advance payments made with local funds before a grant has been awarded, or 
before the issuance of a letter of no prejudice or other pre-award authority, are 
ineligible for reimbursement.36[36]  

b.  Progress Payments.  Grantees may use progress payments provided the following 
requirements are followed:37[37]  
(1)  Progress payments are only made to the contractor for costs incurred in the 

performance of the contract.  
(2)  The grantee must obtain adequate security for progress payments. Adequate 

security may include taking title, letter of credit or equivalent means to 
protect the grantee’s interest in the progress payment. 

13.   LIQUIDATED DAMAGES PROVISIONS.  A grantee may use liquidated damages 
if it may reasonably expect to suffer damages and the extent or amount of such 
damages would be difficult or impossible to determine.  
The assessment for damages shall be at a specific rate per day for each day of overrun 
in contract time; and the rate must be specified in the third party contract. Any 
liquidated damages recovered shall be credited to the project account involved unless 
the FTA permits otherwise.  

14.   CONTRACT AWARD ANNOUNCEMENT.  If a grantee announces contract awards 
with respect to any procurement for goods and services (including construction 
services) having an aggregate value of $500,000 or more, the grantee shall:  

                                                 
36[36] The language in this section has been amended from previous versions of the circular to explain that 
grantees may make advance payments from local share funds.  Where grantees wish to make advance payments 
with FTA funds, they should contact their regional office to obtain FTA concurrence.  FTA believes there are 
various sound business reasons for providing advance payments under a number of circumstances and, where 
we find adequate security for the advance payment combined with a sound business reason to grant the advance 
payment, will normally grant the required concurrence.  These advance payments may be in the nature of 
mobilization payments, start-up costs, or other advances backed by sound business judgment and adequate 
security. 
  
37[37] We have re-drafted the paragraph related to progress payments to account for the 
practical reality that taking title to work in progress is often the antithesis of sound business 
judgment and many, often superior, methods of establishing security for progress payments is 
available   
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a.  Specify the amount of Federal funds that will be used to finance the acquisition in 
any announcement of the contract award for such goods or services; and  

b.  Express the said amount as a percentage of the total costs of the planned 
acquisition. 

15.   CONTRACT PROVISIONS.  All contracts shall include provisions to define a sound 
and complete agreement. In addition, contracts and subcontracts shall contain 
contractual provisions or conditions that allow for:  

  
a.  Administrative, contractual, or legal remedies in instances where contractors 

violate or breach contract terms, including sanctions and penalties as may be 
appropriate. (All contracts in excess of the small purchase threshold.)  

b.  Termination for cause and for convenience by the grantee or subgrantee including 
the manner by which it will be effected and the basis for settlement. (All contracts 
in excess of $10,000.) 

16.        STATUTORY AND REGULATORY REQUIREMENTS.  A current but not all 
inclusive and comprehensive list of statutory and regulatory requirements applicable to 
grantee procurements (such as Davis-Bacon Act, Disadvantaged Business Enterprise, 
Clean Air, and Buy America) is contained in the FTA Master Agreement.  Grantees are 
responsible for evaluating these requirements for relevance and applicability to each 
procurement.  For example, procurements involving the purchase of iron, steel and 
manufactured goods will be subject to the "Buy America" requirements in 49 C.F.R. 
Part 661.  Further guidance concerning these requirements and suggested wording for 
contract clauses may be found in FTA's Best Practices Procurement Manual.  

 
 For specific guidance concerning the crosscutting requirements of other Federal 

agencies, grantees are advised to contact those agencies. 
        
          

Sincerely,  

 
Jennifer L. 
Dorn  
Administrator
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Chapter 7 
Other State Laws 

This Chapter contains the Revised Code of Washington (RCW) laws and 
amendments your organization needs to be familiar with to ensure compliance.  This 
chapter includes: 

• Substitute Senate Bill 5248 including the new requirement for transportation 
preservation and maintenance plans 

• RCW 47.06B.010 Coordinating Special Needs Transportation  
 
For more information on complying with state laws, refer to the Guide to Managing 
Your Public Transportation Grant or contact one of the grant program staff members 
listed in that guide. 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 7 332 

 



 
Guide to Managing Your Public Transportation Project – Reference Manual July 2003 
Chapter 7 333 

 
Secretary of State 
State of Washington 

Substitute Senate Bill 5248 
 
AS AMENDED BY THE HOUSE 
Passed Legislature - 2003 Regular Session 
State of Washington       58th Legislature       2003 Regular Session 
 
By  Senate Committee on Highways & Transportation (originally sponsored 
by Senators Horn, Haugen, Prentice, Oke and Stevens) 
 
READ FIRST TIME 02/07/03.   
 
AN ACT Relating to transportation; amending RCW 41.06.380 and 35.84.060; adding new sections 
to chapter 47.28 RCW; adding a new section to chapter 49.04 RCW; adding a new section to chapter 
47.01 RCW; adding a new section to chapter 47.06 RCW; adding a new section to chapter 39.12 
RCW; adding a new section to chapter 36.56 RCW; adding a new section to chapter 36.57A RCW; 
adding a new section to chapter 46.68 RCW; adding a new section to chapter 81.112 RCW; adding a 
new section to chapter 36.78 RCW; creating new sections; and making an appropriation. 
 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 
 
PART I 
ALTERNATIVE DELIVERY PROCEDURES FOR CONSTRUCTION SERVICES 
 
     {+ NEW SECTION. +}  Sec. 101.  The legislature finds that there is a pressing need for 
additional transportation projects to meet the mobility needs of Washington's citizens.  With major 
new investments approved to meet these pressing needs, additional work force assistance is 
necessary to ensure and enhance project delivery timelines.  Recruiting and retaining a high quality 
work force, and implementing new and innovative procedures for delivering these transportation 
projects, is required to accomplish them on a timely basis that best serves the public.  It is the intent 
of sections 103 and 104 of this act that no state employees will lose their employment as a result of 
implementing new and innovative project delivery procedures. 
 
     {+ NEW SECTION. +}  Sec. 102.  A new section is added to chapter 47.28 RCW 
to read as follows: 
     The definitions in this section apply throughout section 103 of this act and RCW 41.06.380 unless 
the context clearly requires otherwise. 
     (1) "Construction services" means those services that aid in the delivery of the highway 
construction program and include, but are not limited to, real estate services and construction 
engineering services. 
     (2) "Construction engineering services" include, but are not limited to, construction management, 
construction administration, materials testing, materials documentation, contractor payments and 
general administration construction oversight, and inspection and surveying. 
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     {+ NEW SECTION. +}  Sec. 103.  A new section is added to chapter 47.28 RCW 
to read as follows: 
     (1) The department of transportation shall work with representatives of transportation labor 
groups to develop a financial incentive program to aid in retention and recruitment of employee 
classifications where problems exist and program delivery is negatively affected.  The department's 
financial incentive program must be reviewed and approved by the legislature before it can be 
implemented.  This program must support the goal of enhancing project delivery timelines as 
outlined in section 101 of this act.  Upon receiving approval from the legislature, the department of 
personnel shall implement, as required, specific aspects of the financial incentive package, as 
developed by the department of transportation. 
     (2) Notwithstanding chapter 41.06 RCW, the department of transportation may acquire services 
from qualified private firms in order to deliver the transportation construction program to the public.  
Services may be acquired solely for augmenting the department's work force capacity and only when 
the department's transportation construction program cannot be delivered through its existing or 
readily available work force.  The department of transportation shall work with representatives of 
transportation labor groups to develop and implement a program identifying those projects requiring 
contracted services while establishing a program as defined in subsection (1) of this section to 
provide the classified personnel necessary to deliver future construction programs.  The procedures 
for acquiring construction engineering services from private firms may not be used to displace 
existing state employees nor diminish the number of existing classified positions in the present 
construction program.  The acquisition procedures must be in accordance with chapter 39.80 RCW. 
     (3) Starting in December 2004, and biennially thereafter, the secretary shall report to the 
transportation committees of the legislature on the use of construction engineering services from 
private firms authorized under this section.  The information provided to the committees must 
include an assessment of the benefits and costs associated with using construction engineering 
services, or other services, from private firms, and a comparison of public versus private sector 
costs.  The secretary may act on these findings to ensure the most cost-effective means of service 
delivery. 
 
     Sec. 104.  RCW 41.06.380 and 1979 ex.s. c 46 s 2 are each amended to read as follows: 
     {+ (1) +} Nothing contained in this chapter shall prohibit any department, as defined in RCW 
41.06.020, from purchasing services by contract with individuals or business entities if such services 
were regularly purchased by valid contract by such department prior to April 23, 1979:  
PROVIDED, That no such contract may be executed or renewed if it would have the effect of 
terminating classified employees or classified employee positions existing at the time of the 
execution or renewal of the contract. 
     {+ (2) Nothing contained in this chapter prohibits the department of transportation from 
purchasing construction services or construction engineering services, as those terms are defined in 
section 102 of this act, by contract from qualified private businesses as specified in section 103(2) of 
this act.+} 
 
PART II 
APPRENTICESHIP AND ADJUSTMENTS TO PREVAILING WAGE PROVISIONS 
 
     {+ NEW SECTION. +}  Sec. 201.  
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     (1) The legislature finds that a skilled technical work force is necessary for maintaining, 
preserving, and improving Washington's transportation system.  The Blue Ribbon Commission on 
Transportation found that state and local transportation agencies are showing signs of a work force 
that is insufficiently skilled to operate the transportation system at its highest level.  Sections 201 
through 206 of this act are intended to explore methods for fostering a stronger industry in 
transportation planning and engineering. 
     (2) It is the intent of the legislature that the state prevailing wage process operate efficiently, that 
the process allow contractors and workers to be paid promptly, and that new technologies and 
innovative outreach methods be used to enhance wage surveys in order to better reflect current 
wages in counties across the state. 
     (3) The legislature finds that in order to enhance the prevailing wage process it is appropriate for 
all intent and affidavit fees paid by contractors be dedicated to the sole purpose of administering the 
state prevailing wage program. 
     (4) To accomplish the intent of this section and in order to enhance the response of businesses 
and labor representatives to the prevailing wage survey process, the department of labor and 
industries shall undertake the following activities: 
     (a) Establish a goal of conducting surveys for each trade every three years; 
     (b) Actively promote increased response rates from all survey recipients in every county both 
urban and rural.  The department shall provide public education and technical assistance to 
businesses, labor representatives, and public agencies in order to promote a better understanding of 
prevailing wage laws and increased participation in the prevailing wage survey process; 
     (c) Actively work with businesses, labor representatives, public agencies, and others to ensure the 
integrity of information used in the development of prevailing wage rates, and ensure uniform 
compliance with requirements of sections 201 through 206 of this act; 
     (d) Maintain a timely processing of intents and affidavits, with a target processing time no greater 
than seven working days from receipt of completed forms; 
     (e) Develop and implement electronic processing of intents and affidavits and promote the 
efficient and effective use of technology to improve the services provided by the prevailing wage 
program. 
 
     {+ NEW SECTION. +}  Sec. 202.  A new section is added to chapter 49.04 RCW to read as 
follows: 
     The apprenticeship council shall work with the department of transportation, local transportation 
jurisdictions, local and statewide joint apprenticeships, other apprenticeship programs, 
representatives of labor and business organizations with interest and expertise in the transportation 
work force, and representatives of the state's universities and community and vocational colleges to 
establish technical apprenticeship opportunities specific to the needs of transportation.  The council 
shall issue a report of findings and recommendations to the transportation committees of the 
legislature by December 1, 2003.  The report must include, but not be limited to, findings and 
recommendations regarding the establishment of transportation technical training programs within 
the community and vocational college system and in the state universities. 
 
     {+ NEW SECTION. +}  Sec. 203.  A new section is added to chapter 47.01 RCW to read as 
follows: 
     The department of transportation shall work with local transportation jurisdictions and 
representatives of transportation labor groups to establish a human resources skills bank of 
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transportation professionals.  The skills bank must be designed to allow all transportation authorities 
to draw from it when needed.  The department shall issue a report of findings and recommendations 
to the transportation committees of the legislature by December 1, 2003.  The report must include, 
but not be limited to, identification of any statutory or administrative rule changes necessary to 
create the skills bank and allow it to function in the manner described. 
 
     {+ NEW SECTION. +}  Sec. 204.  A new section is added to chapter 47.06 RCW to read as 
follows: 
     The state interest component of the statewide multimodal transportation plan must include a plan 
for enhancing the skills of the existing technical transportation work force. 
 
     {+ NEW SECTION. +}  Sec. 205.  The department of labor and industries, in cooperation with 
the department of transportation, shall conduct an assessment of the current practices, including 
survey techniques, used in setting prevailing wages for those trades related to transportation facilities 
and transportation project delivery.  The assessment must include an analysis of regional variations 
and stratified random sampling survey methods.  A final report must be submitted to the governor 
and the transportation and labor committees of the senate and house of representatives by July 1, 
2003. 
 
     {+ NEW SECTION. +}  Sec. 206.  A new section is added to chapter 39.12 RCW to read as 
follows: 
     (1) In establishing the prevailing rate of wage under RCW 39.12.010, 39.12.015, and 39.12.020, 
all data collected by the department may be used only in the county for which the work was 
performed. 
     (2) This section applies only to prevailing wage surveys initiated on or after August 1, 2003. 
 
     {+ NEW SECTION. +}  Sec. 207.  The sum of one hundred thousand dollars, or as much thereof 
as may be necessary, is appropriated from the public works administration account to the department 
of labor and industries for the biennium ending June 30, 2005, to carry out the purposes of sections 
201, 205, and 206 of this act. 
 
PART III 
TRANSPORTATION PLANNING AND EFFICIENCY 
 
     {+ NEW SECTION. +}  Sec. 301.  The legislature finds that roads, streets, bridges, and highways 
in the state represent public assets worth over one hundred billion dollars.  These investments require 
regular maintenance and preservation, or rehabilitation, to provide cost- effective transportation 
services.  Many of these facilities are in poor condition.  Given the magnitude of public investment 
and the importance of safe, reliable roadways to the motoring public, the legislature intends to create 
stronger accountability to ensure that cost-effective maintenance and preservation is provided for 
these transportation facilities. 
 
     Sec. 302.  RCW 35.84.060 and 1969 ex.s. c 281 s 26 are each amended to read as follows: 
     Every municipal corporation which owns or operates an urban public transportation system as 
defined in RCW 47.04.082 within its corporate limits(({- , -})) may acquire, construct, extend, 
own{+ , +} or operate such urban public transportation system to any point or points not to exceed 
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fifteen miles outside of its corporate limits:  PROVIDED, That no municipal corporation shall 
extend its urban public transportation system beyond its corporate limits to operate in any territory 
already served by a privately operated auto transportation company holding a certificate of public 
convenience and necessity from the utilities and transportation commission. 
     {+ As a condition of receiving state funding, the municipal corporation shall submit a 
maintenance management plan for certification by the transportation commission or its successor 
entity.  The plan must inventory all transportation system assets within the direction and control of 
the municipality, and provide a preservation plan based on lowest life-cycle cost methodologies. +} 
 
     {+ NEW SECTION. +}  Sec. 303.  A new section is added to chapter 36.56 RCW 
to read as follows: 
     As a condition of receiving state funding, a county that has assumed the transportation functions 
of a metropolitan municipal corporation shall submit a maintenance and preservation management 
plan for certification by the transportation commission or its successor entity.  The plan must 
inventory all transportation system assets within the direction and control of the county, and provide 
a preservation plan based on lowest life-cycle cost methodologies. 
 
     {+ NEW SECTION. +}  Sec. 304.  A new section is added to chapter 36.57A RCW to read as 
follows: 
     As a condition of receiving state funding, a public transportation benefit area authority shall 
submit a maintenance and preservation management plan for certification by the transportation 
commission or its successor entity.  The plan must inventory all transportation system assets within 
the direction and control of the authority, and provide a preservation plan based on lowest life- cycle 
cost methodologies. 
 
     {+ NEW SECTION. +}  Sec. 305.  A new section is added to chapter 46.68 RCW to read as 
follows: 
     During the 2003-2005 biennium, cities and towns shall provide to the transportation commission, 
or its successor entity, preservation rating information on at least seventy percent of the total city and 
town arterial network.  Thereafter, the preservation rating information requirement shall increase in 
five percent increments in subsequent biennia.  The rating system used by cities and towns must be 
based upon the Washington state pavement rating method or an equivalent standard approved by the 
transportation commission or its successor entity. 
 
     {+ NEW SECTION. +}  Sec. 306.  A new section is added to chapter 81.112 RCW to read as 
follows: 
     As a condition of receiving state funding, a regional transit authority shall submit a maintenance 
and preservation management plan for certification by the transportation commission or its successor 
entity.  The plan must inventory all transportation system assets within the direction and control of 
the transit authority, and provide a plan for preservation of assets based on lowest life-cycle cost 
methodologies. 
 
     {+ NEW SECTION. +}  Sec. 307.  A new section is added to chapter 36.78 RCW to read as 
follows: 
     The county road administration board, or its successor entity, shall establish a standard of good 
practice for maintenance of transportation system assets.  This standard must be implemented by all 
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counties no later than December 31, 2007.  The board shall develop a model maintenance 
management system for use by counties.  The board shall develop rules to assist the counties in the 
implementation of this system.  Counties shall annually submit their maintenance plans to the board.  
The board shall compile the county data regarding maintenance management and annually submit it 
to the transportation commission or its successor entity. 
 
     {+ NEW SECTION. +}  Sec. 308.  Part headings used in this act are not part of the law. 
 
     {+ NEW SECTION. +}  Sec. 309.  If any provision of this act or its application to any person or 
circumstance is held invalid, the remainder of the act or the application of the provision to other 
persons or circumstances is not affected. 
 
     {+ NEW SECTION. +}  Sec. 310.  This act is null and void if new transportation revenues do not 
become law by January 1, 2004. 
         Passed by the Senate April 23, 2003. 
         Passed by the House April 8, 2003. 
         Approved by the Governor May 19, 2003. 
         Filed in Office of Secretary of State May 19, 2003. 
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RCW 47.06B Coordinating Special Needs Transportation 
 

Chapter 47.06B RCW 
COORDINATING SPECIAL NEEDS TRANSPORTATION 

 

RCW 47.06B.010 
Finding -- Intent. (Effective until June 30, 2008.) 
  The legislature finds that transportation systems for persons with special needs are not operated 
as efficiently as possible. In some cases, programs established by the legislature to assist persons 
with special needs can not be accessed due to these inefficiencies and coordination barriers.  

     It is the intent of the legislature that public transportation agencies, pupil transportation programs, 
private nonprofit transportation providers, and other public agencies sponsoring programs that 
require transportation services coordinate those transportation services. Through coordination of 
transportation services, programs will achieve increased efficiencies and will be able to provide 
more rides to a greater number of persons with special needs.  

[1999 c 385 § 1; 1998 c 173 § 1.] 

 
RCW 47.06B.012 
Definitions. (Effective until June 30, 2008.) 
The definitions in this section apply throughout this chapter.  

     (1) "Persons with special transportation needs" means those persons, including their personal 
attendants, who because of physical or mental disability, income status, or age are unable to 
transport themselves or purchase transportation.  

     (2) "Special needs coordinated transportation" is transportation for persons with special 
transportation needs that is developed through a collaborative community process involving 
transportation providers; human service programs and agencies; consumers; social, educational, and 
health service providers; employer and business representatives; employees and employee 
representatives; and other affected parties.  

[1999 c 385 § 2.] 

 
RCW 47.06B.015 
Program for Agency Coordinated Transportation. (Effective until June 30, 2008.) 
In order to increase efficiency, to reduce waste and duplication, to enable people to access social and 
health services, to provide a basic level of mobility, and to extend and improve transportation 
services to people with special transportation needs, the state shall implement the Program for 
Agency Coordinated Transportation. The program will improve transportation efficiency and 
effectiveness to maximize the use of community resources so that more people can be served within 
available funding levels.  
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     The Program for Agency Coordinated Transportation will facilitate a statewide approach to 
coordination and will support the development of community-based coordinated transportation 
systems that exhibit the following characteristics:  

     (1) Organizations serving persons with special transportation needs share responsibility for 
ensuring that customers can access services.  

     (2) There is a single entry process for customers to use to have trips arranged and scheduled, so 
the customer does not have to contact different locations based on which sponsoring agency or 
program is paying for the trip.  

     (3) A process is in place so that when decisions are made by service organizations on facility 
siting or program policy implementation, the costs of client transportation and the potential effects 
on the client transportation costs of other agencies or programs are considered. Affected agencies are 
given an opportunity to influence the decision if the potential impact is negative.  

     (4) Open local market mechanisms give all providers who meet minimum standards an 
opportunity to participate in the program, and, in addition, allow for cost comparisons so that 
purchasers can select the least expensive trip most appropriate to the customer's needs.  

     (5) There is flexibility in using the available vehicles in a community so that the ability to 
transport people is not restricted by categorical claims to vehicles.  

     (6) There is maximum sharing of operating facilities and administrative services, to avoid 
duplication of costly program elements.  

     (7) Trip sponsors and service providers have agreed on a process for allocating costs and billing 
when they share use of vehicles.  

     (8) Minimum standards exist for at least safety, driver training, maintenance, vehicles, and 
technology to eliminate barriers that may prevent sponsors from using each other's vehicles or 
serving each other's clients.  

     (9) The system is user friendly. The fact that the system is supported by a multitude of programs 
and agencies with different eligibility, contracting, service delivery, payment, and funding structures 
does not negatively affect the customer's ability to access service.  

     (10) Support is provided for research, technology improvements, and sharing of best practices 
from other communities, so that the system can be continually improved.  

     (11) There are performance goals and an evaluation process that leads to continuous system 
improvement.  

[1999 c 385 § 3.] 
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RCW 47.06B.020 
Agency council on coordinated transportation -- Creation, membership, staff. (Effective until 
June 30, 2008.) 
 

 (1) The agency council on coordinated transportation is created. The council is composed of nine 
voting members and eight nonvoting, legislative members.  

     (2) The nine voting members are the superintendent of public instruction or a designee, the 
secretary of transportation or a designee, the secretary of the department of social and health services 
or a designee, and six members appointed by the governor as follows:  

     (a) One representative from the office of the governor;  

     (b) Two persons who are consumers of special needs transportation services;  

     (c) One representative from the Washington association of pupil transportation;  

     (d) One representative from the Washington state transit association; and  

     (e) One of the following:  

     (i) A representative from the community transportation association of the Northwest; or  

     (ii) A representative from the community action council association.  

     (3) The eight nonvoting members are legislators as follows:  

     (a) Four members from the house of representatives, two from each of the two largest caucuses, 
appointed by the speaker of the house of representatives, two who are members of the house 
transportation policy and budget committee and two who are members of the house appropriations 
committee; and  

     (b) Four members from the senate, two from each of the two largest caucuses, appointed by the 
president of the senate, two members of the transportation committee and two members of the ways 
and means committee.  

     (4) Gubernatorial appointees of the council will serve two-year terms. Members may not receive 
compensation for their service on the council, but will be reimbursed for actual and necessary 
expenses incurred in performing their duties as members as set forth in RCW 43.03.220.  

     (5) The secretary of transportation or a designee shall serve as the chair.  

     (6) The department of transportation shall provide necessary staff support for the council.  

     (7) The council may receive gifts, grants, or endowments from public or private sources that are 
made from time to time, in trust or otherwise, for the use and benefit of the purposes of the council 
and spend gifts, grants, or endowments or income from the public or private sources according to 
their terms, unless the receipt of the gifts, grants, or endowments violates RCW 42.17.710.  

[1998 c 173 § 2.] 
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RCW 47.06B.030 
Council -- Duties (as amended by 1999 c 372). (Effective until June 30, 2008.) 
The council shall:  

     (1) Develop standards and strategies for coordinating special needs transportation;  

     (2) Identify and develop, fund as resources are made available, and monitor coordinated 
transportation pilot projects;  

     (3) Disseminate and encourage the widespread implementation of successful demonstration 
projects;  

     (4) Identify and address barriers to transportation coordination;  

     (5) Recommend to the legislature changes in law to assist coordination of transportation services;  

     (6) Act as an information clearinghouse and advocate for coordinated transportation;  

     (7) Petition the office of financial management to make whatever changes are deemed necessary 
to identify transportation costs in all executive agency budgets 

[1999 c 372 § 13; 1998 c 173 § 3.] 

     RCW 47.06B.030 
Council -- Duties (as amended by 1999 c 385). (Effective until June 30, 2008.) 
To assure implementation of the Program for Agency Coordinated Transportation, the council, in 
coordination with stakeholders, shall:  

     (1) Develop guidelines for local planning of coordinated transportation in accordance with this 
chapter;  

     (2) Initiate local planning processes by contacting the board of commissioners and county 
councils in each county and encouraging them to convene local planning forums for the purpose of 
implementing special needs coordinated transportation programs at the community level;  

     (3) Work with local community forums to designate a local lead organization that shall cooperate 
and coordinate with private and nonprofit transportation brokers and providers, local public 
transportation agencies, local governments, and user groups;  

     (4) Provide a forum at the state level in which state agencies will discuss and resolve coordination 
issues and program policy issues that may impact transportation coordination and costs;  

     (5) Provide guidelines for state agencies to use in creating policies, rules, or procedures to 
encourage the participation of their constituents in community-based planning and coordination, in 
accordance with this chapter;  

     (6) Facilitate state-level discussion and action on problems and barriers identified by the local 
forums that can only be resolved at either the state or federal level;  

     (7) Develop and test models for determining the impacts of facility siting and program policy 
decisions on transportation costs;  
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     (8) Develop methodologies and provide support to local and state agencies in identifying 
transportation costs;  

     (9) Develop guidelines for setting performance measures and evaluating performance;  

     (10) Develop monitoring reporting criteria and processes to assess state and local level of 
participation with this chapter;  

     (11) Administer and manage grant funds to develop, test, and facilitate the implementation of 
coordinated systems;  

     (12) Develop minimum standards for safety, driver training, and vehicles, and provide models for 
processes and technology to support coordinated service delivery systems;  

     (13) Provide a clearinghouse for sharing information about transportation coordination best 
practices and experiences;  

     (14) Promote research and development of methods and tools to improve the performance of 
transportation coordination in the state;  

     (15) Provide technical assistance and support to communities;  

     (16) Facilitate, monitor, provide funding as available, and give technical support to local planning 
processes;  

     (17) Form, convene, and give staff support to stakeholder work groups as needed to continue 
work on removing barriers to coordinated transportation;  

     (18) Advocate for the coordination of transportation for people with special transportation needs 
at the federal, state, and local levels;  

     (19) Recommend to the legislature changes in laws to assist coordination of transportation 
services;  

     (20) Petition the office of financial management to make whatever changes are deemed necessary 
to identify transportation costs in all executive agency budgets;  

     (21) Report to the legislature by December 1, 2000, on council activities including, but not 
limited to, the progress of community planning processes, what demonstration projects have been 
undertaken, how coordination affected service levels, and whether these efforts produced savings 
that allowed expansion of services. Reports must be made once every two years thereafter, and other 
times as the council deems necessary.  

[1999 c 385 § 5; 1998 c 173 § 3.] 

NOTES: 

     Reviser's note: RCW 47.06B.030 was amended twice during the 1999 legislative session, each 
without reference to the other. For rule of construction concerning sections amended more than once 
during the same legislative session, see RCW 1.12.025. 
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RCW 47.06B.040 
Local planning forums. (Effective until June 30, 2008.) 
The council may request, and may require as a condition of receiving coordination grants, selected 
county governments to convene local planning forums and invite participation of all entities, 
including tribal governments, that serve or transport persons with special transportation needs. 
Counties are encouraged to coordinate and combine their forums and planning processes with other 
counties, as they find it appropriate. The local community forums must:  

     (1) Designate a lead organization to facilitate the community planning process on an ongoing 
basis;  

     (2) Identify functional boundaries for the local coordinated transportation system;  

     (3) Clarify roles and responsibilities of the various participants;  

     (4) Identify community resources and needs;  

     (5) Prepare a plan for developing a coordinated transportation system that meets the intent of this 
chapter, addresses community needs, and efficiently uses community resources to address unmet 
needs;  

     (6) Implement the community coordinated transportation plan;  

     (7) Develop performance measures consistent with council guidelines;  

     (8) Develop a reporting process consistent with council guidelines;  

     (9) Raise issues and barriers to the council when resolution is needed at either the state or federal 
level;  

     (10) Develop a process for open discussion and input on local policy and facility siting decisions 
that may have an impact on the special needs transportation costs and service delivery of other 
programs and agencies in the community.  

[1999 c 385 § 6.] 

 
RCW 47.06B.900 
Council--Termination. 
The agency council on coordinated transportation is terminated on June 30, 2007, as provided in 
RCW 47.06B.901.  
[1999 c 385 § 7; 1998 c 173 § 6.] 

 
RCW 47.06B.901 
Repealer. 
The following acts or parts of acts, as now existing or hereafter amended, are each repealed, 
effective June 30, 2008:  
     (1) RCW 47.06B.010 and 1999 c 385 § 1 & 1998 c 173 § 1;  
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     (2) RCW 47.06B.012 and 1999 c 385 § 2;  

     (3) RCW 47.06B.015 and 1999 c 385 § 3;  

     (4) RCW 47.06B.020 and *1999 c 385 § 4 & 1998 c 173 § 2;  

     (5) RCW 47.06B.030 and 1999 c 385 § 5 & 1998 c 173 § 3; and  

     (6) RCW 47.06B.040 and 1999 c 385 § 6.  

[1999 c 385 § 8; 1998 c 173 § 7.] 

NOTES: 

     *Reviser's note: 1999 c 385 § 4 was vetoed. 
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Chapter 8 
5333(b) Labor Protection 

This chapter consists of the Rural Transportation Employee Protection Guidebook.  
The guidebook provides detailed information regarding the labor protection 
requirements that apply to rural public transportation providers.  The FTA 
implementing regulation can be found under 49 U.S.C. Section 5333(b) (formerly 
known as Section 13c Special Warranty).   
 
For more information on complying with 5333(b), refer to the Guide to Managing 
Your Public Transportation Grant or contact one of the Public Transportation Grant 
Program staff members listed in that guide. 
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